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By hand

Dear Mr McRae
Investigation under the Whistleblowers Protection Act 20017

| am finalising my investigation into allegations of improper conduct
involving Victoria Police and | have completed a draft report. As you are
referred to in the report, | am providing you with an opportunity to
comment on relevant sections before | finalise the report.

The sections of the draft report relevant to you are enclosed. If you wish to
make any response, please provide it in writing to me within 14 days of
receiving this letter, making express reference to relevant comments. If you
elect not to make any comment, | would appreciate your advising me
accordingly. Please note that you are personally responsible for any
response you may wish to make.

As you will appreciate, this information has been provided to you under the
provisions of the Whistleblowers Protection Act 2007 (the Act). | wish to
remind you of the strict requirements under the Act not to disclose any
information contained in this letter and its attachments, or information you
have obtained from my office as a result of this investigation (section 22 of
the Act). You cannot release any parts of the draft report to any person,
including legal advisers, without my permission. A conviction for breach of
this provision can lead to a penalty of six months imprisonment or a fine of

60 penalty units, or both.

If you have any queries regarding this process, you may contact Mr Glenn
Sullivan, Director, Investigations on (03) 9613 6254.

Yours sincerely

G EiBre
OMB AN

Email ombudvic@ombudsman.vic.gov.au Website ombudsman.vic.gov.au
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successful in her estoppel claim. The scenarios vary from an award of
$1,292,788 to $7,501,057.
The most likely scenario was considered to be an award of $2,258,518.

In relation to this, Mr Ryan’s document states:

The second scenario is calculated on the basis that the plaintiff is
awarded damages to include income support until the age of 65
at the level she was receiving prior to agreeing to give evidence
against Mr Dale minus an amount to reflect the plaintiff’s income
received on the basis that she were successfully re-employed
after 5 years. This figure is $2,258,518. In our view, this is the most

reasonable option.

The advice further states that settling the writ would negate having to
go to trial and therefore prevent the ‘exposure of sensitive information
damaging to the criminal justice system’; ‘diversion of police
resources’; and ‘significant legal costs’. The advice subsequently
concludes:

In our view, an additional sum in the order of $1 million dollars

would not be inappropriate to reflect the value of these additional

benefits. However, untimely the value placed upon these benefits

is a matter for you [Victoria Police].

While Mr Ryan’s summary advice provides a proposed settlement
option, the evidence available to me does not explain precisely how a
-dollar settlement figure was reached and what was taken
into account. For instance, Mr Ryan’s summary document does not
refer to whether or not Ms Gobbo’s medical conditions were taken
into account with regard to the calculation of the quantum.
Written a.dvice from counsel was not obtained by Victoria Police or
the VGSO, despite the significant amount suggested for settlement
and the legal costs charged by counsel.

Tax invoices from Mr Wheelahan, Ms Orr and Mr Rush show that
Victoria Police was charged a combined total of $57,200 for legal

assistance, not including services provided by the VGSO.

Investigation into allegations of improper conduct involving Victoria Police 2y
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Financial delegation and legal advice obtained by the Minister

94. On 10 August 2010, Mr Overland wrote to the then Minister for Police

95,
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and Emergency Services, the Hon Bob Cameron. In his letter Mr
Overland explained that Ms Gobbo had initiated legal proceedings and
that he requested an instrument of authorisation to enable the
Director of Legal Services or him to settle the writ for terms up to-
- Mr Overland also provided the minister with a briefing paper
outlining the background to the matter and counsel’s advice on
liability and quantum.

In a response letter dated 11 August 2010, Mr Cameron provided an
instrument of authorisation to the Chief Commissioner and Director
Legal Services to the amount of || llf Mr cameron stated that he
also sought separate legal advice which similarly concluded that it was
desirable for the writ to be settled.

During interview Mr McRae said:

... the Minister delegated the financial delegation to the Chief
Commissioner and the Director, Legal Services, because it was

outside the Chief Commissioner’s delegation.

The legal advice sought by Mr Cameron was from Mr Peter Hanks QC.
In his written advice, Mr Hanks stated that it is highly likely Ms Gobbo
would be successful in her claim for compensation and he supports
the award proposed by counsel, in addition to covering Ms Gobbo’s
legal costs and a further amount of $100,000.

In relation to the additional amount of $100,000, Mr Hanks’ advice

stated:

There are good reasons why Victoria Police may wish to avoid
public exposure of its dealings with Ms Gobbo; those reasons
would justify a premium on the settlement figure of around

$100,000.

The ‘good reasons’ to avoid public exposure, as referred to by Mr
Hanks, are not discussed in his advice. During interview Mr McRae was
asked what Mr Hanks was alluding to when he made this statement. In

response Mr McRae said:

Investigation into allegations of improper conduct involving Victoria Police 28
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The reasons are that exposure of the people that she [Ms Gobbo]

was talking to would lead to a risk to their health and wellbeing.

It would never come out through an open court because the court
would - we'd always suppress it. But the documents fly around
and then somehow copies are given to other people. So, once it's

in the court process we lose control.

Settlement of the writ

100. Mediation for the writ was held on 11 August 2010. Mr Overland and Ms

101.

Nixon, the defendants listed on the writ, were not present at
mediation. Assistant Commissioner Emmett Dunne, the Officer in
Charge of the Ethical Standards Division, was present as a senior
representative for Victoria Police.

The writ was settled for a sum of ||jjjjjij and terms of settlement
were agreed to by both the plaintiff and the defendants. Mr Ryan
signed off on the terms of settlement on behalf of the defendants. Mr

McRae was responsible for authorising the payment to Ms Gobbo.

Expeditious settlement to avoid embarrassment

N2

103,

The disclosure to my office included the allegation that Victoria Police
settled the writ quickly in order to avoid any embarrassment for
engéging a criminal barrister to provide evidence against her own
clients. The period between the issuing of the writ and its settlement
at mediation was less than four months.

The information obtained by Ms Gobbo during her former dealings
with clients while a barrister is subject to legal professional privilege.

Section 3.1 of the Professional Conduct and Practice Rules 2005

states:

A practitioner must never disclose to any person ... any
information which is confidential to a client and acquired by the

practitioner’s firm during the client’'s engagement unless -
3.1.1 the client authorises disclosure;

3.1.3 the practitioner discloses information in circumstances in

which the law would probably compel its disclosure, despite a
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