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REPLY SUBMISSION: INTRODUCTION AND
GENERAL ISSUES

1.  Counsel Assisting provide these submissions in order to reply to particular
responsive submissions made on behalf of parties.

2.  These submissions do not seek to reply to every responsive submission that
the Commission has received. When a responsive submission is addressed,
these submissions do not seek to respond to each and every matter contained
in that responsive submission. Rather, these submissions seek to reply to
matters of particular significance which may assist the Commissioner in
determining various contested issues or proposed findings.

3.  The Commissioner should note that unless Counsel Assisting have specifically
withdrawn or conceded a submission contained in their primary submissions,
the contents of the primary submissions are pressed, whether or not they are
further identified in this reply submission.

4, Unless otherwise stated, reference to the submissions of Counsel Assisting
should be taken to be reference to Volume 2, the Narrative Submissions.
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PROCEDURAL FAIRNESS

Introduction

5. In a number of the responsive submissions issue is taken with the procedural
fairness of the Commission, and allegations of apprehended or actual bias are
made against Counsel Assisting.:

0. For example, Ms Gobbo makes a number of criticisms of the Commission and
Counsel Assisting in the Executive Overview and Chapter 1 of her
submissions, under the banner of “procedural fairness™. In short, Ms Gobbo
asserts that by reason of the “nature and conduct of counsel’2 both the hearing
rule and the rule against bias have been contravened and she has been denied
procedural fairness.

7.  Other parties, such as the Handlers, Mr Overland APM (Mr Overland) and
Victoria Police have also made similar complaints, including regarding alleged
bias.?

8.  These submissions should not be accepted. The submissions do not make
allowance for the particular circumstances of the Commission’s inquiry, the
terms of reference and the different way in which the requirements of
procedural fairness operate in the context of an investigative commission of
inquiry as opposed to an adversarial court proceeding.

9. Further, when one considers the detail of the complaints, they are often
unfounded, and involve a misrepresentation of the evidence and the conduct of
Counsel Assisting. While some of the parties refer to the duties of Counsel
Assisting,# it should also be remembered that all Counsel have duties when
making allegations of serious misconduct, including bias.s

The Hearing Rule
Relevant principles

10. Counsel Assisting accept, as we did in Volume 1 of our submissions (Legal
Principles) at [58]-[66], that potentially affected persons are entitled to
procedural fairness in relation to any adverse findings which might be made
against them by the Commissioner.

L In Victoria Police Special Operations Group Operators 16, 34, 41 and 64 v Coroners Court of Victoria
(2013) 42 VR 1 (Victoria Police Special Operations Group)?!, Kyrou J (as his Honour then was)
observed that the duty that the decision-making process be free from actual or apprehended bias is part
of the duty of procedural fairness.

2 Responsive submissions of Ms Gobbo, [40].

3 Responsive submissions of the SDU, [40], [201], [203]; Responsive submissions of Mr Overland, [19]-
[20]; Responsive submissions of Victoria Police, [13.21], [40.16] [52.57], [61.20].

4 Responsive submissions of Ms Gobbo, [8]; Responsive submissions of Victoria Police, [9.11].

5 Legal Profession Uniform Conduct (Barristers) Rules 2015, r 65.
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11.

12.

13.

14.

15.

In Commissioner for Australian Capital Territory Revenue v Alphaone Pty Ltd,®
the Full Court of the Federal Court of Australia said:

It is a fundamental principle that where the rules of procedural
fairness apply to a decision-making process, the party liable to be
directly affected by the decision is to be given the opportunity of
being heard. That would ordinarily require the party affected to be
given the opportunity of ascertaining the relevant issues and to be
informed of the nature and content of adverse material.

The Court in Alphaone also observed:’

Where the exercise of a statutory power attracts the requirement for
procedural fairness, a person likely to be affected by the decision is
entitled to put information and submissions to the decision-maker in
support of an outcome that supports his or her interests. That
entitlement extends to the right to rebut or qualify by further
information, and comment by way of submission, upon adverse
material from other sources which is put before the decision-maker.
It also extends to require the decision-maker to identify to the person
affected any issue critical to the decision which is not apparent from
its nature or the terms of the statute under which it is made. The
decision-maker is required to advise of any adverse conclusion
which has been arrived at which would not obviously be open to the
known material. Subject to these qualifications however, a decision-
maker is not obliged to expose his or her mental processes or
provisional views to comment before making the decision in
question.

However, superior courts have repeatedly stated that the scope and content of
a decision-maker’s obligation to afford procedural fairness is determined by the
particular facts and circumstances of its inquiry.®

In SZBEL v Minister for Immigration and Multicultural and Indigenous Affairs,°
the High Court observed:

It has long been established that the statutory framework within
which a decision-maker exercises statutory power is of critical
importance when considering what procedural fairness requires. It is
also clear that the particular content to be given to the requirement to
accord procedural fairness will depend upon the facts and
circumstances of the particular case.

In Kioa v West*°, Brennan J noted:

The principles of natural justice have a flexible quality which,
chameleon-like, evoke a different response from the repository of a
statutory power according to the circumstances in which the
repository is to exercise the power...

6 (1994) FLR 576, 590 (Alphaone).

7(1994) FLR 576, 591-2.

8 See SZBEL v Minister for Immigration and Multicultural and Indigenous Affairs (2006) 228 CLR 152;
Commissioner for Australian Capital Territory Revenue v Alphaone Pty Ltd (1994) FLR 576; Lawrie v
Lawler (2016) 168 NTR 1.

9(2006) 228 CLR 152, 160-161 [26].

10(1985) 159 CLR 550, 612 (Brennan J).
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16. The scope and content of the obligation to afford procedural fairness is also
shaped by matters of practicality, such as the time and resources available to
the relevant decision maker, the duration and complexity of its inquiry, the
volume of material which the inquiry traverses and budgetary constraints.*!

17. Here, the obligation to afford procedural fairness to the parties arises in the
context of an administrative inquiry. It is well accepted that the scope and
content of the obligation in such a context is not to be equated with the
requirements of procedural fairness which govern the exercise of judicial
power.1?

18. The relevant context and circumstances in the present case include the scope
of the Commission’s powers under the Inquiries Act 2014 (Vic), the inquisitorial
nature of the Commission’s inquiry, the Commission’s terms of reference, the
particular facts and circumstances which inform the Commission’s inquiry, the
nature of the potentially adverse findings that might be made against affected
parties, and Commission’s resources, the duration of the Commission’s inquiry,
and the Commission’s reporting deadline.

19. Of particular relevance are the following matters:

19.1. the Commission does not have the power to make any binding or
determinative findings of fact or law, nor does it have the power to
determine rights;

19.2. the Commissioner’s report to the Governor is in the nature of an
advisory opinion and has no legal force or effect;

19.3. the Commission’s first term of reference requires only that the
Commission report as to the extent to which cases may have been
affected by the use of Ms Gobbo. It does not require the Commission
to conclude that any case was affected, nor to conclude whether the
manner in which a case was or may have been “affected” necessarily
gives rise to any legal rights, obligations or liabilities. Counsel
Assisting’s closing submissions have not invited the Commission to
make findings beyond that a case “may” have been affected,;

19.4. the Commission’s findings will not be admissible as evidence of the
truth of those findings in any court proceedings, and will not limit,
expand or in any way affect the availability of legal redress via the
courts, including by way of appeals against conviction or petitions for
mercy;

19.5. nonetheless, Counsel Assisting have invited the Commissioner to
make significant findings adverse to Ms Gobbo and current or former
members of Victoria Police in relation to matters of serious impropriety
which, although of no legal effect, have the capacity to cause damage
to reputation and entitle those persons to a fair opportunity to be heard
in response;

19.6. the Commission’s inquiry has been on foot for over 18 months. Vast
quantities of evidence and other material (in the form of documents,
withess statements and viva voce evidence) have been received. The

11 New South Wales v Canellis (1994) 181 CLR 309, 324-5, 331 (Mason CJ, Dawson, Toohey and
McHugh JJ).
12 1bid, 329-330 (Mason CJ, Dawson, Toohey and McHugh JJ).
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nature and subject matter of the Commission’s inquiry has
necessitated continuous and quite detailed and complex consideration
of public interest immunity (PII) claims raised by Victoria Police in
relation to documents and witness statements, which has, from time to
time, caused unavoidable delays in the disclosure of material to
interested parties, including Ms Gobbo, and has required routine
redactions to such documents. The vast majority of the documents
received by the Commission have been produced by Victoria Police
and almost always subject to some claim for PIl. The deadline for the
Commissioner’s report has been extended twice to accommodate the
complexity of the inquiry and the sheer quantity of the material it has
been necessary to consider. The final deadline looms. It is within this
reality that the Commission is called upon to provide substantive
procedural fairness to all the standing leave parties and many others;
and

19.7.  the circumstances surrounding Ms Gobbo’s interactions with the
Commission have been unique owing to Ms Gobbo’s personal
circumstances. Ms Gobbo suffers from various medical conditions. Her
evidence to the Commission was delayed on a number of occasions
due to those conditions. The Commissioner eventually ruled that those
conditions did not provide a reasonable excuse for Ms Gobbo refusing
to attend to give evidence. However, special procedures were utilised
in order to accommodate Ms Gobbo’s evidence, having regard to her
medical conditions and her other personal circumstances. These
personal circumstances also impacted upon the Commission’s ability
to make documents available for Ms Gobbo’s personal perusal in a
secure form.

20. The overriding consideration in determining the scope and content of the
Commission’s obligation to afford procedural fairness is “fairness”.*® The critical
guestion is whether potentially affected persons received fair notice of the
critical issues, facts and evidence which are relevant to the adverse findings
which Counsel Assisting have invited the Commissioner to make, and have
been afforded a fair opportunity to be heard on those matters and to make
submissions in support of their interests. There is no denial of procedural
fairness where no practical injustice is shown.*

21. The requirement of fairness dictates that potentially affected persons be placed
in a position where they fairly know what matters and issues are “in the ring”.*®
Here, that requirement has been discharged on an ongoing basis throughout
the conduct of the Commission’s inquiry. The potentially affected persons have
been represented by counsel, and the legal representatives for those persons
have been afforded access to a vast quantity of documents and transcripts of
evidence.

22. Potentially affected persons have been represented by counsel throughout the
hearings of the Commission and have had ample opportunity to cross-examine
witnesses and listen to evidence and to make and respond to submissions. All
of these procedural steps plainly will have placed potentially affected persons
on notice of the various matters and issues that are “in the ring” with respect to

13 Lawrie v Lawler (2016) 168 NTR 1, 59 [333], 62-3 [353]; National Companies and Securities
Commission v News Corporation Ltd (1984) 156 CLR 296, 313 (Gibbs CJ).

14 Minister for Immigration and Border Protection v WZARH (2015) 256 CLR 326, [55]-[57].

15 Victims Compensation Fund Corporation v Nguyen (2001) 52 NSWLR 213, [44].
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23.

their conduct. It should also not be forgotten that Ms Gobbo’s conduct as a
human source, and the conduct of current and former members of Victoria
Police, have previously been the subject of reports by Mr Comrie AO APM and
the Hon Mr Kellam AO QC and judgments of the Supreme Court of Victoria, the
Court of Appeal and the High Court.

The potentially affected persons have also now received comprehensive
closing submissions from Counsel Assisting drawing together the evidence
upon which they submit the Commissioner should make findings adverse to
them, and have been afforded an opportunity to make comprehensive written
submissions of their own responding to those submissions, and replying to the
submissions of others.

The operation of the rule in Brown v Dunne

24,

25.

26.

In Victoria Police’s responsive submission, it is asserted that Counsel Assisting
must have regard to the Commission’s obligation to only make findings of fact
where satisfied there is a proper basis to do so — and the failure by Counsel
Assisting to put a matter or to cross-examine in respect of a matter may not
necessarily require a finding to be rejected, but it ought, at the very least, affect
the weight attached to that evidence.*® Victoria Police cites Volume 2 of the
Cole Royal Commission into the Building and Construction Industry in
purported support of that proposition.t’

Such a position appears to underpin many on the complaints with regard to
procedural fairness with regard to matters that were not put in cross-
examination.

It is important to note that, after considering Brown v Dunne*® and contrasting
the functions of the courts and the functions of an investigative body such as a
Royal Commission, the relevant part of the Cole Royal Commission report
states:

It follows that a Royal Commission is entitled to reject a witness'
evidence even if the witness has not been cross-examined in relation
to that evidence. Furthermore, the Commission's obligation to
conduct an investigation within a specified period of time means that
it may not be appropriate for Counsel Assisting to cross-examine a
witness about every matter in relation to which his or her evidence
may not be accepted. Where, for example, a matter was of
peripheral importance to an investigation, or where the weight of
evidence in one direction was such that a particular finding was
inevitable, cross-examination was not appropriate, notwithstanding
that it was subsequently submitted that the witness' evidence should
be rejected. If an adverse finding has been made against a withess
in this report, then that witness has been given notice of that
proposed finding and has had an opportunity to answer it. If no
adverse finding has been made, then the Commission's investigation
will not damage the rights, interests or legitimate expectations of the
witness. In either case, compliance with Browne v Dunn was
unnecessary.

16 Responsive submissions of Victoria Police, p 23, fn 61 referring to Cole Report, Vol 2, 51, [18].

17 Ibid.

18 (1893) 6 R 67.
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Accordingly, | have not rejected any findings of fact that Counsel
Assisting submitted should be made solely on the ground that a
matter was not 'put' or was not the subject of cross-examination.
That said, | of course made findings of fact only where | was satisfied
that it was proper to do so, and it was sometimes the case that |
attached less weight to evidence that had not been the subject of
cross-examination than may have been the case had cross-
examination occurred.

27. ltis submitted that such an approach should also be taken by this Commission.

28. The Commissioner should bear all the above matters in mind when considering
individual complaints about procedural fairness, to which we now turn.

Specific responses to Ms Gobbo’s complaints

29. Ms Gobbo’s complaints in relation to alleged contraventions of the hearing rule
fall into two categories:

29.1.  the alleged failure of the Commission to provide her with sufficient time
to respond to Counsel Assisting’s closing submissions;*® and

29.2.  the alleged failures by the Commission to provide her with timely
access to relevant material during the running of the inquiry, and
sufficient time to respond to that material.?°

30. Itis submitted that Ms Gobbo’s submissions disclose no contravention of the
hearing rule.

31. Asto the first category of complaint, it could not seriously be contended by Ms
Gobbo that she has had insufficient time to prepare submissions. This inquiry
has been on foot for 18 months. Ms Gobbo is a central figure in the inquiry.
She has been represented by eminently capable counsel and solicitors
throughout the inquiry, who have been present for all relevant evidence and
submissions. She gave evidence to the Commission over multiple days and
was cross-examined. She has therefore been on notice for many months as to
the issues that are “in the ring” relating to her conduct as a human source. This
ought to have been apparent to her and her counsel from even a cursory
review of the evidence that has been adduced in the Commission’s inquiry and
the tenor of the questions and submissions made by Counsel Assisting from
time to time. Indeed, Ms Gobbo’s submission that Counsel Assisting adopted a
“pre-conceived narrative” (which is rejected by Counsel Assisting)
demonstrates that she has understood, for quite some time, what criticisms
were likely to be made of her by Counsel Assisting and, by extension, the
critical issues, facts and evidence to which she would need to respond.

32. Ms Gobbo’s suggestion that she has only had six weeks to prepare her
submissions is simply wrong. She has had many months to consider her
position in relation to the evidence and to prepare her responses to the
submissions and criticisms that Counsel Assisting were likely to make of her
having regard to the matters raised in the evidence and, in particular, in
Counsel Assisting’s cross-examination of Ms Gobbo. Although it is accepted
that some time would have been required for Ms Gobbo to shape and address

19 Responsive submissions of Ms Gobbo, [64]-[66].
20 Responsive submissions of Ms Gobbo, [47], [50], [51], [53], [54], [56].
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her submissions directly to the specific submissions and recommendations
contained in Counsel Assisting closing submissions, it is submitted that Ms
Gobbo has had ample time to complete this task and that she has, in the event,
completed it comprehensively by the filing of robust responsive submissions
some 300 pages in length.

33. Asto the second category of complaint, Counsel Assisting respond as follows.

Provision of untendered materials.

33.1.  Ms Gobbo complains that she has not been provided with all
untendered materials received by the Commission. But as Ms Gobbo
herself concedes, the Commission’s obligation to provide procedural
fairness does not require the Commission to provide Ms Gobbo with
every single document in the Commission’s possession which might
on some view possibly be relevant. The Commission is not required to
disclose information which is in its possession but which the
Commission has chosen not to take into account at all in the conduct
of the inquiry.?2*The Commission is only required to provide Ms Gobbo
with documents for which there is some legitimate reason to believe
(as opposed to a generalised concern or mere speculation) that their
contents are relevant, credible and significant.?> Ms Gobbo has not
pointed to any document or class of documents to which she has not
been granted access, and for which she asserts there is legitimate
reason to believe contains information that is relevant, credible and
significant.

Provision of statements and exhibits.

33.2.  Ms Gobbo complains that she was not provided with witness
statements and exhibits sufficiently in advance of witnesses giving
their evidence to the Commission. Two points are made in response.
First, there is no obligation on a Royal Commission or other
commission of inquiry, prior to the calling of evidence, to give notice or
particulars of that evidence.? The obligation to give notice of the
evidence upon which potentially adverse findings might be made
arises towards the end of the inquiry.?* Here that obligation was
discharged by Ms Gobbo being represented by counsel at each
hearing at which relevant evidence was adduced, having an
opportunity to hear and cross-examine on the evidence, and then
receiving Counsel Assisting’s closing submissions which marshal and
appropriately footnote large tracts of evidence in support of the
findings which Counsel Assisting invite the Commissioner to make. No
‘practical injustice’ has been visited on Ms Gobbo.

21 Minister for Immigration and Border Protection v SZSSJ (2016) 333 ALR 653, [83].

22 See Kioa v West (1985) 159 CLR 550, 628-9; Commissioner for Australian Capital Territory Revenue
v Alphaone Pty Ltd (1994) 49 FCR 576, 590-591; Applicant VEAL of 2002 v Minister for Immigration
and Multicultural and Indigenous Affairs (2005) 225 CLR 88, [17]-[18]; SZBEL v Minister for Immigration
and Multicultural and Indigenous Affairs (2006) 228 CLR 152, [32]; Shields v Chief Commissioner of
Police (2008) 19 VR 33, [41]-[45]; Shields v Overland (2009) 26 VR 303, [109]; Gondarra v Minister for
Families, Housing, Community Services and Indigenous Affairs (2014) 220 FCR 202; Summersford v
Commissioner of Police [2017] NSWSC 1341, [73]; Summersford v Commissioner of Police (2018) 97
NSWLR 831, [68].

23 National Companies and Securities Commission v News Corporation Ltd (1984) 156 CLR 296, 336
(Brennan J); Bond v Australian Broadcasting Tribunal (No 2) (1988) 84 ALR 646, 660 (Wilcox J).

24 Final Report of the HIH Royal Commission (2003), Volume 2, [48].
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33.3.

Secondly, the manner and timing of the circulation of witness
statements and exhibits throughout the conduct of the Commission’s
inquiry was largely a product of delays in those materials being
produced to the Commission in the first place — often by Victoria Police
— and the need for PII claims to be addressed prior to disclosure. This
is an example of the requirements of procedural fairness adapting to
the facts and circumstances of the particular inquiry and, tellingly, Ms
Gobbo points to no specific example of where her ability to cross-
examine witnesses was curtailed to such an extent that she has been
denied a reasonable opportunity to be heard in response to Counsel
Assisting’s closing submissions.

Inability of Ms Gobbo to personally view material.

33.4.

Ms Gobbo complains that the confidentiality undertakings given by her
counsel did not permit her counsel to show her particular documents,
including ICRs and recordings of conversations between Ms Gobbo
and her handlers. She also complains about materials being provided
in redacted form. The restrictions on Ms Gobbo’s ability to view
relevant documents were a function of concerns raised by Victoria
Police in relation to the security of those documents and Ms Gobbo’s
unigue living arrangements. The Commission has done the best it can
in order to ensure that Ms Gobbo has had a reasonable opportunity to
be heard in relation to the contents of all such documents — including
by providing the documents to her counsel subject to appropriate
undertakings. The issue of redactions is a matter that has plagued the
Commission from the commencement of its inquiry. It is a function of
the sensitive subject matter of the Commission’s inquiry and the
myriad of Pll claims the inquiry has attracted. In short, rather than
constituting a denial of procedural fairness, these are merely further
examples of the requirements of procedural fairness being shaped by
the particular circumstances confronting the Commission.

Adequacy of time allowed for preparation to give evidence.

33.5.

33.6.

33.7.

Ms Gobbo complains that she was given only two days to prepare with
counsel prior to giving her evidence to the Commission and that this
was plainly an insufficient amount of time. It is disingenuous for Ms
Gobbo to suggest that she was only afforded two days to prepare with
counsel for her evidence. To the contrary, she had a substantial period
of time spanning many months to prepare for giving evidence.

As stated previously, Ms Gaobbo is the central figure in the
Commission’s inquiry. It was inevitable that she would be summonsed
to give evidence. Ms Gobbo had earlier given extensive evidence to
the Supreme Court of Victoria in the AB and EF v CD proceeding. She
was informed on 6 February 2019 of the Commission’s intention to
summons her to attend to give evidence before the Commission. She
was served with a notice to attend to give evidence on 26 February
2019. On 18 March 2019, the Commission accepted that Ms Gobbo
had a reasonable excuse for not attending to give evidence based on
her medical condition.

Thereafter, there were extensive discussions between Ms Gobbo and
the Commission in relation to her capacity to give evidence and the
reaching of accommodations for her evidence. This included Ms
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33.8.

33.9.

33.10.

33.11.

Gobbo participating (with her counsel and instructing solicitors) in
three recorded conferences with the Commissioner and Counsel
Assisting on 20 March 2019, 11 April 2019 and 13 June 2019. On 17
July 2019, the Commission informed Ms Gobbo that it intended to
require her to give evidence on 18 September 2019. This date was
subsequently postponed to 20 September 2019 and, on 19 September
2019, Ms Gobbo filed medical reports attesting to her inability to attend
to give evidence. Further medical reports were produced on 3 and 4
October 2019. On 4 October 2019, the Commissioner did not accept
that Ms Gobbo had a reasonable excuse for failing to attend to give
evidence and adjourned the matter for further argument on 26
November 2019.

In the event, further medical evidence was produced by Ms Gobbo on
25 November 2019 and 2 December 2019, and a further hearing took
place on 4 December 2019 at which the Commissioner formally ruled
that Ms Gobbo did not have a reasonable excuse for refusing to attend
to give evidence.

On 10 December 2019, Ms Gobbo gave an extensive interview with
the Australian Broadcasting Corporation.

During this period and through to February 2020, there was extensive
correspondence between the Commission and Ms Gobbo’s solicitors
in relation to the preparation of a witness statement by Ms Gobbo. It is
apparent from the correspondence that Ms Gobbo’s counsel and
solicitors were in contact with Ms Gobbo throughout this period for the
purposes of preparing such a statement. At various stages Ms Gobbo
was informed by the Commission that her statement should be
provided by 8 March 2019, 15 March 2019, mid-June 2019, 1
September 2019 and 18 November 2019. A draft statement was
produced by Ms Gobbo on 9 July 2019 and a final statement was
eventually produced on 3 February 2020. Ms Gobbo then gave
evidence to the Commission on 4, 5, 6, 7 and 11 February 2020.

In the circumstances set out above, Ms Gobbo’s assertion that she
only had two days to prepare with counsel for giving evidence does
not withstand scrutiny. She had known since February 2019 of the
Commission’s desire that she give evidence. She was in contact with
her legal representatives at various times throughout 2019 and 2020 in
relation to the preparation of a statement. And she was aware from 4
December 2019 that she would in fact be required to give evidence —
which she eventually did two months later.

Specific instances of unfairness.

33.12.

Ms Gobbo complains that the unfairness to which she was subjected
manifested itself in a number of ways when she gave evidence. Her
complaints are as follows:?°

33.12.1. Ms Gobbo was asked questions about transcripts that she
had not heard or read, from up to 15 years ago.?® She
responded at times stating she wished to read the

25 Responsive submissions of Ms Gobbo, [56].
26 Transcript of Ms Nicola Gobbo, 6 February 2020, 13327.
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33.12.2.

33.12.3.

33.12.4.

33.12.5.

33.12.6.

33.12.7.

33.12.8.

transcripts, that she had only heard a limited number of the
audio files;?’

Ms Gobbo indicated she could not answer a particular
guestion as she had not seen the material and had not
looked at all the conversations and was criticised for it;?®

Rather than cure the unfairness, Counsel Assisting asked,
"can you just accept I'm putting propositions put to you that
is supported by materials we have”.?® How could Ms
Gobbo answer that?;

Ms Gobbo answering she cannot dispute what she does
not know;3°

When Ms Gobbo sought to read a document that she was
asked minute detail about, Counsel Assisting replied, "We
are trying to get through this without taking too long”;*:

Ms Gobbo asking for an opportunity to read a different
transcript put to her;%?

Counsel for Victoria Police putting material that had not
been tendered or served on any party to Ms Gobbo -
highlighting the unfairness in a party in conflict controlling
disclosure. It was only disclosed afterwards;* and

Consequently, Ms Gobbo's evidence was that her
evidence was accurate and true to the best of her ability,
without looking at all the material.3* Ms Gobbo was in
effect pointing out the unfairness that had accompanied
her evidence.

33.13. When one has regard to the transcript, none of those examples
withstand scrutiny nor demonstrate any denial of procedural fairness.
They will be considered in turn:

33.13.1.

It is true that at T13327 Ms Gobbo asked to read a
transcript of the conversation between her and her
handlers before answering questions about it. She was
permitted to so do before questioning continued. No denial
of procedural fairness occurred.

Itis true that at T13324 Ms Gobbo stated that she had only
listened to two of the recordings of her conversations with
Source Development Unit (SDU) handlers prior to giving
her evidence. But no objection was raised by Ms Gobbo’s
counsel as to Ms Gobbo being questioned about those
conversations, recording and transcripts and, where
necessary and appropriate, the recordings were played to

27 Transcript of Ms Nicola Gobbo, 6 February 2020, 13324.
28 Transcript of Ms Nicola Gobbo, 7 February 2020, 13456.
2% Transcript of Ms Nicola Gobbo, 6 February 2020, 13332.
30 Transcript of Ms Nicola Gobbo, 6 February 2020, 13354.
31 Transcript of Ms Nicola Gobbo, 6 February 2020, 13359.
32 Transcript of Ms Nicola Gobbo, 7 February 2020, 13444,
33 Transcript of Ms Nicola Gobbo, 11 February 2020, 13728.
34 Transcript of Ms Nicola Gobbo, 7 February 2020, 13473.
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Ms Gobbo or the transcripts made available to her to read.
There was no denial of procedural fairness;

33.13.2.  Contrary to Ms Gobbo’s submissions, Ms Gobbo was not
criticised for the answer she gave at T13456. In fact, her
evidence was accepted. The exchange between Ms
Gobbo and the Commissioner was as follows:

COMMISSIONER: All right, we'll finish this area, finish
the questioning in this area. | think
you want to give an answer, Ms
Gobbo?

MS GOBBO: Commissioner, without looking at —
the opportunity to read what all the
three year conversations with these
police and all their notes, | can't - - -

COMMISSIONER: You can't provide an accurate
answer?

MS GOBBO: | can't provide a specific answer to
each individual client.

COMMISSIONER: | understand that. Is there anything
more you wanted to say on this
topic?

MS GOBBO: No.

When the exchange is considered, it is immediately clear
that Ms Gobbo’s submissions have no basis.

33.13.3.  Contrary to the structure of Ms Gobbo’s submissions, her
next complaint in fact occurred prior to the matters
addressed immediately above.*® Her complaint about
being asked by Counsel Assisting at T13332 to accept that
he was putting to her propositions that could be supported
by the materials in the Commission’s possession must be
viewed in context. The relevant questions and answers
(about her involvement in the | party of Mr Cooper)
are as follows:*®

MR WINNEKE: You thought that it would be useful

if you arranged his |l prarty
so you could gather information

about the people who would be
coming?

MS GOBBO: No, um, they thought - we had a
discussion about there being a

| [EuY
MR WINNEKE: Okay, yes?

35 See [56](c) of the Responsive submissions of Ms Gobbo.
36 Transcript of Ms Nicola Gobbo, 6 February 2020, 13332, [17-32].
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33.13.4.

MS GOBBO: And, um, their - | can't remember
the context in which the discussion
came about of, um, being the
recipient of RSVP's because that
would be a way of getting

telephone numbers.

MR WINNEKE: Ms Gobbo, can you accept this
proposition, that I'm putting to you
propositions which can be
supported by the materials that we

have?
MS GOBBO:
MR WINNEKE:

Yes, of course.

Do you accept that?
MS GOBBO:
MR WINNEKE:

Yep.

And you did in fact arrange his
I rarty and you were the
person who did receive the
RSVP's and send out the
invitations, is that right?

MS GOBBO: Yeah, and I'm not, I'm really not
trying to be argumentative, but
doing the RSVP's is not arranging

an entire party.

Ms Gobbo was able to give evidence about her role in
relation to the [l rarty, and take issue with the
characterisation by Counsel Assisting. There was no
unfairness. Counsel Assisting’s invitation to Ms Gobbo to
accept that he was advancing “propositions which can be
supported by the materials” was a reference to
propositions which could be supported by the recordings
and reading of the transcripts. There could be no
suggestion that such an invitation to Ms Gobbo, which she
accepted without objection from her counsel, was
conducive of any unfairness in circumstances where Ms
Gobbo’s counsel had the recordings and the transcripts
and could easily object to any proposition advanced by
Counsel Assisting that was not consistent with those
materials. No objection was taken at the time to this line of
guestioning and Ms Gobbo has not sought to make any
supplementary statement to clarify anything which she said
in response to Counsel Assisting’s questions. There is
nothing in this complaint;

At T13354, Ms Gobbo was asked by Counsel Assisting
about whether she recalled passing a phone between Mr
Bickley and Mr Cooper. At the relevant passage Ms Gobbo
states to the Commissioner that she’s not really in a
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33.13.5.

position to dispute something that she cannot remember.%’
However she noted that:3®

MS GOBBO: It just sounds a strange thing that |
wouldn't remember, um, something
that significant. But anyway, sorry, it
might come back to me. Sometimes
as you go on it brings back memory,
it focuses my mind to memories of
things.

Ms Gobbo may not have had a specific recollection of the
incident, but she could still potentially give evidence as to
whether or not she took issue with that kind of conduct
based on her past practices. Indeed, she gave evidence
that while she did not have a recollection of such conduct,
she thought that she would remember it given that it
seemed significant;

Ms Gobbo’s complaint about Counsel Assisting’s comment
at T13359 misquotes Counsel Assisting and takes his
comment out of context. Ms Gobbo was being asked about
her appearance for Mr Thomas at his bail hearing. She
responded that she could not recall appearing at the bail
hearing. It was entirely uncontroversial that Ms Gobbo had
in fact appeared at the hearing. She was not being asked
about matters in “minute detail’. There was a transcript of
her appearance to which her counsel had access. No
objection was taken to Counsel Assisting’s line of
guestioning.

When Ms Gobbo could not recall appearing, Counsel
Assisting’s full comment (which is not reproduced in Ms
Gobbo’s submissions) was: “We’ve got a transcript if you
want to see it but I'm trying to get through this without
taking too long. If there’s an objection — if I'm misstating
the position no doubt...”*® There was no objection from
Ms Gobbo’s counsel, nor any demand that Ms Gobbo be
shown the transcript. That is because Counsel Assisting
was not misstating the position.

Further, Ms Gobbo did not (as her submissions seek to
portray) request to see the transcript only to be told by
Counsel Assisting that he was trying to save time. It was
Counsel Assisting who offered to show the transcript to Ms
Gobbo if necessary. She declined the opportunity. No
“practical injustice” was visited upon Ms Gobbo. Indeed,
the very same approach to uncontroversial matters was
taken by Ms Gobbo’s own counsel in his re-examination of
Ms Gobbo, including, for example, at T13784.11ff:

MR NATHWANI: There's an entry in Sandy White's
diary on 17 May which in effect

37 Transcript of Ms Nicola Gobbo, 6 February 2020, 13354, [13-14].
38 Transcript of Ms Nicola Gobbo, 6 February 2020, 13354, [14-18].
39 Transcript of Ms Nicola Gobbo, 6 February 2020, 13359, [37-38].
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says, and I'll take you to an SML in
due course, but Sandy White meets
with Overland and Overland is told
that you, Nicola Gobbo, are aware
that Overland knows of your
existence as an informer, okay?

MS GOBBO: I've not seen that, | take your word
for it. I'm just saying I'm glad that
there is some record that accords
with what | recall being told.

33.13.6. Ms Gobbo’s complaint in relation to asking to read a
different transcript at T13444 also misstates the context.
While Ms Gobbo only references T13444, the relevant
transcript between 13443 and 13444 reads as follows:

MR WINNEKE: Right, okay?

MS GOBBO: As to whether - if | had the
opportunity to look at all of Mr
White's diaries or all of the
conversations in chronological
order | might be able to point to
times referable to particular
people, um, where these
conversations have come up.

MR WINNEKE: Do you recall being told that he
might have known of your role
as an informer but not the extent
or the details of the information
that you were providing?

MS GOBBO: No, um, what | was told was that
he knew, um, what | was doing
and the, um, because there
were times when | was saying,
um, you know, basically, "Is all
of this okay?" Um, you know, to
say, | mean | would hope it's
obvious that, um, | had issues
with, um, being upset about
what | was doing and feeling
overwhelmingly guilty and raised
that with Mr White and others,
um, and querying whether it was
okay. | mean the jokes about,
not jokes, but the comments
about there being a Royal
Commission one day, um, are
indicative of the fact that | wasn't
comfortable with what was going
on and in, | guess as a comfort, |
was told that, um, as far as the
police were concerned it was all
fine, it was all okay.
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MR WINNEKE: Do you say that you had a
discussion with a particular
handler about the possibility of a
Royal Commission?

MS GOBBO: Yes. It was definitely raised on
more than one occasion, um - - -

MR WINNEKE: Are you able to say with whom?

MS GOBBO: ---White, but | can't - White and -
| would really need, | would
need the opportunity to look at
the, um, or to listen to the,
assuming the transcripts are
accurate, but they're often not,
the various debriefings | had
with them.

MR WINNEKE: Do you say it was in a face-to-
face meeting or on a telephone
call or other?

MS GOBBO: It could have been either. There
were, there was a lot of stuff, a
lot of time spent talking on the
phone and, like, the examples
that you've shown where it's
obvious I'm on the phone for an
hour and there's half a page of
notes, there was a lot more
conversation than what are in
the notes.

MR WINNEKE: Are you able to identify any
particular police officer with
whom you discussed Royal
Commission potential?

COMMISSIONER: She has mentioned Sandy
White, | think.

MR WINNEKE: Aside from Mr White?

MS GOBBO: Probably Anderson because he
- | got along very well with him.
Um, if anyone it would be more
likely to be, um, Green, Fox,
Anderson, um, or Smith.

33.13.7. Ms Gobbo was being asked to clarify and expand upon an
assertion that she volunteered in her evidence. Counsel
Assisting asked her to clarify with whom that conversation
occurred, to which Ms Gobbo nominated Mr Sandy White
but also stated that she would need to check the
transcripts of her conversations.

What is clear from this exchange is that this was not (as
Ms Gobbo’s submissions attempt to portray) a case of Ms
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34.

33.13.8.

Gobbo being subjected to unfair cross-examination by
Counsel Assisting based on transcripts which she had not
seen and then seeking an opportunity to read the
transcripts. Rather, this was Ms Gobbo making assertions
in her evidence and then directing Counsel Assisting to the
transcripts in order to verify her assertions. There was no
denial of procedural fairness;

Ms Gobbo’s complaint about being asked questions by
counsel for Victoria Police at T13728 about a document
which had not been provided to any of the parties does not
disclose any unfairness. Ms Gobbo was shown the
document and asked three questions about its contents
which she answered without difficulty. Ms Gobbo’s counsel
then raised an objection to the fact that the document had
not been provided to her and requested that it be provided.
The Commissioner described this as a reasonable request
and invited counsel for Victoria Police to tender the
document, which he immediately did. Ms Gobbo’s counsel
had ample opportunity to consider the document during the
course of the day and to re-examine on it if necessary. No
re-examination on the document occurred; and

Ms Gobbo’s complaint about T13473 need to be seen in
context. The relevant question and answer are as
follows:*°

MR WINNEKE: Do you say that all of the evidence
you've given to the Royal
Commission has been true?

MS GOBBO: To the best of my ability, without
looking at material, yes.

It is not surprising that Ms Gobbo had not looked at all the
material before the Commission. As the above
demonstrates, her Counsel was able to object and have
material tendered and ask questions about it if it was
thought that the assertions of Counsel Assisting were
inaccurate or unfair.

The above matters, taken individually and/or collectively, do not evince a denial
of procedural fairness.

Specific responses to the Handler’'s complaints

35.

36.

The Handers make a specific complaint based on procedural fairness
regarding Mr Sandy White.*!

It should be noted that the relevant email dated 26 July 2006 was only
produced to the Commission on 27 January 2020, well after Mr Sandy White
had finished giving evidence. As observed above, while the fact that the email
was not put to Mr Sandy White in evidence might affect issues of weight, Mr

40 Transcript of Ms Nicola Gobbo, 7 February 2020, 13473, [25-27].
41 Responsive submissions of the SDU, [38]-[39].
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37.

Sandy White provides no substantive submission as to why the interpretation of
the email by Counsel Assisting is incorrect.

It should also be noted that Mr Sandy White was examined about the fact that
in March 2007, when concerns arose as to disclosure in the upcoming
committal of Mr Milad Mokbel, a meeting occurred between the Purana
Taskforce and SDU in which there was discussion of Ms Gobbo trying to
negotiate a resolution for Mr Milad Mokbel. Following this, Ms Gobbo then
attempted to assist in bringing about a resolution, with the Purana Taskforce
dealing with her as though she was Mr Milad Mokbel’s lawyer (but only behind
the scenes). In the event that the matter was not resolved to a plea, there were
also discussions between the Purana Taskforce and Mr Sandy White about
how not to disclose diary entries which would compromise Ms Gobbo.*? That is
inconsistent with Mr Sandy White’s assertion that he was concerned about Ms
Gobbo acting for accused persons, including Mr Milad Mokbel.*3

Specific responses to Mr Overland’s complaints

38.

Counsel Assisting reject Mr Overland’s broad submission that time constraints
mean that it is impossible for the Commissioner to make serious findings
against individuals such as Mr Overland.** As Mr Overland observes, this
Commission has gathered and considered evidence over a lengthy period. The
submissions of potential misconduct in relation to Mr Overland and others do
not arise in a vacuum. The Kellam Report and the AB v CD proceedings make
that plain. The Commission has heard the evidence and is in a position to
resolve competing submissions. Mr Overland has been afforded the
opportunity to be legally represented and to make comprehensive submissions.
It is no denial of natural justice to make adverse findings against him.

Specific responses to Victoria Police’s complaints

39.

40.

The submissions of Victoria Police regarding procedural fairness concerning Mr
Bateson,* Mr Ryan, ¢ and Mr O’Brien*’ will be dealt with in detail below.

In relation to Victoria Police’s “Tranche 2” submissions regarding procedural
fairness, the following submissions are made:

40.1.  Itis submitted by Victoria Police that an example of an obvious breach
of procedural fairness is that Counsel Assisting have submitted that Mr
Andrew Glow lied in his witness statement but chose not to call him to
give evidence, after he had been served with a notice to attend and
presented at the hearing on number of occasions.*8

40.1.1.  Itis a matter for the Commissioner to resolve the matters
raised by Mr Glow in response to Counsel Assisting,
however it was simply not possible for Counsel Assisting to
examine every witness potentially relevant to the work of the
Commission. The fact that Mr Glow was not called to give

42 Transcript of Mr Sandy White, 6 August 2019, 4027-4036.

43 Transcript of Mr Sandy White, 6 August 2019, 4018, [38-41].

44 Responsive submissions of Mr Overland, [7]-[10].

45 See e.g., Responsive submissions of Victoria Police, [14.51].

46 See e.g., Responsive submissions of Victoria Police, [25.5].

47 See e.g., Responsive submissions of Victoria Police, [52.181].

48 Responsive submissions of Victoria Police, Tranche 2, Findings that would breach procedural fairness
[11.9], see further p 75 [27.1]ff.
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evidence and tested in cross-examination on his statement
may be a relevant consideration when considering the
submissions of Counsel Assisting and the responsive
submissions made on behalf of Mr Glow and the weight of
the evidence. However, having regard to those matters, it
should be noted that Counsel Assisting submit in the
alternative that, even if the Commissioner cannot be
satisfied that Mr Glow did know the identity of Ms Gobbo, he
was in possession of sufficient information to have obliged
him to have investigated and sought further information
regarding risks which pertained to the use of Ms Gobbo as a
human source.*

40.2. Inrelation to Mr Attrill, it is submitted by Victoria Police that he has not
been afforded the opportunity to comment in oral evidence on issues
raised by Counsel Assisting, and caution should be exercised in
adopting factual findings that contrast with his statement.

40.2.1.

As noted above, it was simply not possible for Counsel
Assisting to examine every witness potentially relevant to the
work of the Commission. It is accepted that the fact that Mr
Attrill was not called to give evidence and tested in cross-
examination may be relevant to the weight to be given to the
matters raised in the submissions of Counsel Assisting.

40.3. Inrelation to Mr Hatt, it is submitted by Victoria Police regarding the
submissions by Counsel Assisting at Volume 2, [641] that:>!

40.3.1.

40.3.2.

40.3.3.

while Counsel Assisting cross-examined Mr Hatt about the
meeting, he was not cross-examined about whether he
understood from the meeting that Ms Gobbo had
preparedness to share with police matters which, quite
obviously, should have remained confidential as between
her and her client;

it follows that Mr Hatt was deprived of the opportunity to
address the submission now put against him; and

for these procedural fairness reasons alone, the
Commissioner is compelled not to accept the submission at
[641] to the extent that it relates to Mr Hatt.

40.3.3.1. Itis submitted in response that the fact that Mr Hatt
was not cross-examined by Counsel Assisting on
this issue does not prevent these submissions
being made and accepted. It may affect issues of
weight with regard to the evidence relied upon.
However, it must be noted that at the time Mr Hatt
was questioned by Counsel Assisting there was still
a developing picture about what had occurred. In
relation to the process regarding the edits to Mr
McGrath’s statement, Counsel Assisting deal with
these matters below with regard to Mr Bateson.

49 Submissions of Counsel Assisting, Volume 2, [335].
50 Responsive submissions of Victoria Police, Tranche 2, Mr Atrill, [2.7].
51 Responsive submissions of Victoria Police, Tranche 2, Mr Hatt [35.15].
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40.4.

40.5.

40.6.

40.7.

Victoria Police observe that in Volume 2 at [690.2] Counsel Assisting
assert that the conduct of Mr Hatt “may have contributed to a potential
injustice”, but submit that the potential injustice is not identified and Mr
Hatt should not be left to guess as to the existence of a “potential
injustice” to which he is said to have possibly contributed, and that
procedural fairness requires it to be identified by Counsel Assisting.>2

40.4.1. Itis submitted that the potential injustice is clear — Mr
Thomas was denied vital information concerning the manner
in which Ms Gobbo edited the statement of Mr McGrath
which was used against Mr Thomas. Victoria Police’s
submissions in relation to Mr Bateson are misconceived as
will be dealt with in detail below. Mr Hatt’s central role was
clear as demonstrated by the concern expressed by Ms
Gobbo that he would be cross-examined at committal by
Counsel for Mr Williams concerning the process by which
McGrath’s first two statements were taken.53

It is submitted by Victoria Police that allegations were not put to Mr
Hatt and he has therefore been denied procedural fairness.>

40.5.1. As above, this is a matter for the Commissioner to determine
on the evidence. The fact that matters were not put to Mr
Hatt does not mean the findings cannot be made by the
Commissioner, they are matters that may go to weight.

It is submitted by Victoria Police that it is not open to the
Commissioner to find that the evidence “suggests” that Mr Hatt was
aware of the arrangements put in place to protect Ms Gobbo from
compromise during the committal proceeding of Mr Orman.® Such a
finding cannot assist the Commission. Further, Mr Hatt was denied
procedural fairness, and that is another reason why the finding ought
not to be made.

40.6.1.  The submission does not rely upon Mr Hatt’'s knowledge of
Ms Gobbo representing Mr Orman. The submission relates
to monitoring the evidence of Mr Thomas in case it should
reveal Ms Gobbo’s involvement advising him. She had also
been involved in his statement process.

40.6.2. This is also a matter for the Commissioner to determine on
the evidence. The fact that matters were not put to Mr Hatt
does not mean the findings cannot be made by the
Commissioner, they are matters that may go to weight.

In relation to Mr McRae, it is submitted by Victoria Police that in some
instances Counsel Assisting fail to have regard to procedural fairness
by making findings about matters that were not put to Mr McRae.>®

40.7.1.  Again, this is a matter for the Commissioner to determine on
the evidence. The fact that matters were not put to Mr

52 Responsive submissions of Victoria Police, Tranche 2, Mr Hatt, [36.3]

53 Submissions of Counsel Assisting, Volume 2, [1142.1].

54 Responsive submissions of Victoria Police, Tranche 2, Mr Hatt, [36.21].

55 Responsive submissions of Victoria Police, Tranche 2, Mr Hatt, [37.9]-[37.10].
56 Responsive submissions of Victoria Police, Tranche 2, Mr McRae, [43.4(c)].
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McRae does not mean the findings cannot be made by the
Commissioner, they are matters that may go to weight.

40.8. In relation to Mr Waddell, it is submitted by Victoria Police that the
allegation by Counsel Assisting, that Mr Waddell had proposed to
conceal the identity of Ms Gobbo, was not put to Mr Waddell, or any
other member that was involved in preparing the confidential affidavits.
It is a serious claim that is made, and procedural fairness required that
it be put. No explanation is given by Counsel Assisting to the failure to
cross-examine Mr Waddell on this issue.®’

40.8.1. Insofar as this submission might have imputed impropriety
on the part of Mr Waddell that was not the intention. It is
apparent that Mr Waddell had appropriately sought legal
advice and was making a PII claim in an endeavour to
protect Ms Gobbo’s statement. It is not known what
instructions were provided by Mr Waddell to Mr Maguire in
relation to Ms Gobbo’s history as a human source. The
point that Counsel Assisting were making was that Victoria
Police was not prepared to provide complete information to
the Court to enable the Court to fully understand the relevant
circumstances.

The Bias Rule

Relevant principles

41.

42.

The criticisms raised by Ms Gobbo and some of the other potentially affected
persons in relation to apprehended bias are almost exclusively directed
towards the conduct of Counsel Assisting the Commission, not to the conduct
of the Commissioner. However, the test for apprehended bias directs attention
to partiality of the decision-maker. The test was described in Ebner Official
Trustee in Bankruptcy®® as follows:>®

...a judge is disqualified if a fair-minded lay observer might
reasonably apprehend that the judge might not bring an impartial
mind to the resolution of the question the judge is required to decide.

A court or tribunal court should not lightly conclude that an allegation of
apprehended bias is made out. Reasonable apprehension must be firmly
established.® It is a serious allegation which attracts the Briginshaw standard.5!
It is one thing to say that there is a chain of reasoning, whose links are of
variable strength, from which an appearance of prejudgment on the part of the
Commissioner may be discerned, but to say that does not of itself answer the
guestion whether apprehension of bias by the Commissioner against Ms
Gobbo has been firmly established.5?

57 Responsive submissions of Victoria Police, Tranche 2, Mr Waddell, [72.8].

58 (2000) 205 CLR 337 (Ebner).

59 |bid, 344, 345 [6] (Gleeson CJ, McHugh, Gummow and Hayne JJ).

80 Firman v Lasry [2000] VSC 240. [18] (Ashley J), citing R v Commonwealth Conciliation and Arbitration
Commission; ex parte Angliss Group (1969) 122 CLR 546, 553-554, Re Lusink; ex parte Shaw (1981)
55 ALJR 12, 14 (Gibbs ACJ), Laws v Australian Broadcasting Tribunal (1990) 170 CLR 70, 100
(Gaudron and McHugh JJ); see also Gascor v Ellicott [1997] 1 VR 332, 342 (Tadgell JA); Re JRL; ex
parte CJL (1986) 161 CLR 342, 352 (Mason J).

61 Keating v Morris [2005] QSC 243, [47] (Moynihan J).

62 Firman v Lasry [2000] VSC 240. [104] (Ashley J)
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43. In Victoria Police Special Operations Group,® Kyrou J conveniently
summarised the principles relating to apprehended bias:

43.1. the duty that the decision-making process be free from actual or
apprehended bias is part of the duty of procedural fairness;

43.2. the test of apprehended bias is objective.®® Accordingly, the application
of the test of reasonable apprehension of bias avoids any need for a
court to attempt an analysis of the likely or actual thought processes of
the decision-maker;%®

43.3. the testis one of possibility, and not probability®’ [although it should be
added that the test depends on whether there is a real rather than
remote possibility of bias®];

43.4. the application of the test of apprehended bias involves two steps. The
first step is to identify the matter that is said might lead a judicial officer
to decide a case other than on its legal and factual merits. The second
step requires an articulation of the logical connection between that
matter and the “feared deviation from the course of deciding the case
on its merits”;%°

43.5. the fair-minded lay observer is a hypothetical figure, who is taken to
have a broad knowledge of the material objective facts as ascertained
by the appellate or reviewing court, as distinct from a detailed
knowledge of the law or knowledge of the character or ability of the
relevant decision-maker;”

43.6. the hypothetical observer should be assumed to base his or her
opinion on a fair assessment of the whole of the judicial officer’s
conduct in the context of the whole trial or inquiry;™

43.7. in some cases, the effect of a statement that might indicate
prejudgment can be removed by a later statement which withdraws or
qualifies it. On the other hand, some statements or behaviour can
produce an ineradicable apprehension of prejudgment. The
circumstances of the particular case, and the context in which a later
statement was made, will determine whether a preliminary impression
may be altered by the later statement;’?

43.8. natural justice does not require the absence of any predisposition or
inclination for or against an argument or conclusion.” Judges may

63 (2013) 42 VR 1.

64 |bid, 13 [36], citing Firman v Lasry [2000] VSC 240, [12] (Firman); Honda Australia Motorcycle &
Power Equipment Pty Ltd v Johnstone (As State Coroner) [2005] VSC 387, [16] (Honda).

65 |bid, 13 [37], citing the test in Ebner supra, 344, [6].

66 |bid, 14 [39], citing Ebner, supra, 345 [7]; Minister for Immigration and Multicultural Affairs v Jia
Legeng (2001) 205 CLR 507, 564 [184] (Jia Legeng); Michael Wilson & Partners Ltd v Nicholls (2011)
244 CLR 427, 437-8 [33] (Michael Wilson).

7Ibid, 14 [38], citing Ebner supra, 345 [7].

68 Young v Judge Nixon [2008] VSCA 5, [33] (Ashley JA with whom Dodds-Streeton JA and Hansen
AJA agreed).

69 Victoria Police Special Operations Group, supra, 13 [40], citing Ebner, supra, 345 [8]. See also
Michael Wilson, supra, 445 [63].

70 |bid, 14 [41], citing Webb v R (1994) 181 CLR 41, 73; Johnson v Johnson (No 3) (2000) 201 CLR 488,
493, [13] (Johnson).

% |bid, 14 [42], citing Firman, supra, [21].

2 1bid, 14, [43].

73 Jia Legeng, supra, 532, [72].
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express tentative views in exchanges with counsel, and are not on that
account alone to be taken to indicate prejudgment.’ Likewise, the
making of an interlocutory finding in a proceeding does not, in itself,
preclude a judge from sitting on the trial of that proceeding.” However,
judges must remain open to persuasion based on the evidence and
submissions of the parties;’® and

43.9. the reasonableness of any suggested apprehension of bias must be
considered in the light of ordinary judicial practice and procedure, the
nature of the functions performed by the decision-maker and the
particular statutory context.”” In relation to the Coroners Court (and, it
is submitted, the Commission), regard must be had to its inquisitorial
nature and the statutory departures from the judicial paradigm.”

44. Importantly, Kyrou J also observed:”®

When comments are made which are likely to convey an impression
of bias to a fair-minded lay observer, a party is not entitled to stand
by until the contents of the final judgment are known, and then, if the
contents are unpalatable, to attack the judgment on the ground that
there has been a failure to observe the requirement of an
appearance of impartial judgment.®® A litigant who is aware of the
circumstances entitling him or her to object on the ground of
apprehended bias and who fails to do so, waives the right to object at
a later time.?! Both the timing and the nature of any objection made
are relevant to the question of whether a party has waived a right to
object on the ground of apprehended bias.®

45. Earlier, in Vakauta v Kelly,® Brennan, Deane and Gaudron JJ held:®

Where such comments which are likely to convey to a reasonable
and intelligent lay observer an impression of bias have been made, a
party who has legal representation is not entitled to stand by until the
contents of the final judgment are known and then, if those contents
prove unpalatable, attack the judgment on the ground that, by reason
of those earlier comments, there has been a failure to observe the
requirement of the appearance of impartial judgment. By standing by,
such a party has waived the right subsequently to object. The reason
why that is so is obvious. In such a case, if clear objection had been
taken to the comments at the time when they were made or the
judge had then been asked to refrain from further hearing the matter,
the judge may have been able to correct the wrong impression of
bias which had been given or alternatively may have refrained from
further hearing. It would be unfair and wrong if failure to object until
the contents of the final judgment were known were to give the party

74 Johnson, supra, 493, [13].

75 Michael Wilson, supra, 447, [68].

76 Jia Legeng, supra, 531-2, [71]-[72].

77 Johnson, supra, 493, [13]; Jia Legeng, supra, 533, [78], 538-9 [99]-[102], 562—3 [180]-[182], 564-5
[187].

8 Priest v West (2012) 40 VR 521, 560-1, [170]-[{171].

9 Victoria Police Special Operations Group, supra, 15, [47].

80 Vakauta v Kelly (1989) 167 CLR 568, 572.

81 Smits v Roach (2006) 227 CLR 423, 439, [43]. See also Michael Wilson, supra, 449 [76].
82 Michael Wilson, supra, 451, [84].

83 (1989) 167 CLR 568 (‘Vakauta’).

84 |bid, 572 (emphasis added).
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in default the advantage of an effective choice between acceptance
and rejection of the judgment and to subject the other party to a
situation in which it was likely that the judgment would be allowed to
stand only if it proved to be unfavourable to him or her.

46. By failing to object to the judge’s remarks at the time they are made, the party
waives any right to appeal against an adverse judgment on the ground of what
was said at the trial.&

47. The thrust of Ms Gobbo’s complaint of bias against Counsel Assisting appears
to relate to alleged pre-judgment — the embarking upon and adherence to a
“pre-conceived narrative”. Notably and unusually, the alleged narrative is not
articulated anywhere in Ms Gobbo’s submissions.8®

48. As to the question of “pre-judgment”, in Gild v The Queen,®” Kyrou and
Coghlan JJA held:®8

The appearance of impartial justice would be compromised if the
words or actions of a judge conveyed the impression that he or she
had preconceived adverse views about a party’s case and that those
views were so strongly held that he or she was unwilling or unable to
consider on their merits any submissions made, or evidence
adduced, by that party which were inconsistent with those views.
However, the expression of tentative views during the course of
argument as to matters on which the parties are permitted to make
full submissions does not manifest partiality or bias.®

49. In Jia Legeng, Gleeson CJ and Gummow J observed:*

Decision-makers, including judicial decision-makers, sometimes
approach their task with a tendency of mind, or predisposition,
sometimes one that has been publicly expressed, without being
accused or suspected of bias. The question is not whether a
decision-maker’s mind is blank; it is whether it is open to persuasion.
... The state of mind described as bias in the form of prejudgment is
one so committed to a conclusion already formed as to be incapable
of alteration, whatever evidence or arguments may be presented.
Natural justice does not require the absence of any predisposition or
inclination for or against an argument or conclusion.

50. Ms Gobbo’s criticism of pre-judgment also fails to make allowance for the
differing position of this Commission (which is an investigative commission of
inquiry) and a court. As the plurality held in Isbester v Knox City Council:*

[22] It was observed in Ebner that the governing principle has been
applied not only to the judicial system but also, by extension, to many

85 Vakauta, supra, 572. Toohey J made similar remarks: at 587-8. See also Kuek, supra, [67].

86 ¢f McCloy v Latham [2015] NSWSC 1879, [14].

87 [2017] VSCA 367.

88 |bid, [24].

89 See also Concrete Pty Ltd v Parramatta Design & Developments Pty Ltd (2006) 229 CLR 577, 610
[112]; Kuek v Wade [2017] VSCA 329 [66] (Kuek)

9 Jia Legeng, supra, 531 [71] (emphasis added); see also Johnson v Johnson (2000) 201 CLR 488,
493 [13] (Gleeson CJ, Gaudron, McHugh, Gummow and Hayne JJ); R v Watson; ex parte Armstrong
(1976) 136 CLR 248, 264; Rozenes v Judge Kelly [1996] 1 VR 320, 333.

91 (2015) 89 ALJR 609, [22], [23] (Kiefel, Bell, Keane and Nettle JJ) (citations omitted); see also McCloy
v Latham [2015 NSWSC 1879, [20] (McDougall J).
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other kinds of decision-making and decision-makers. It was accepted
that the application of the principle to decision-makers other than
judges must necessarily recognise and accommodate differences
between court proceedings and other kinds of decision-making. The
analogy with the curial process is less apposite the further
divergence there is from the judicial paradigm. The content of the
test for the decision in question may be different.

[23] How the principle respecting apprehension of bias is applied
may be said generally to depend upon the nature of the decision and
its statutory context, what is involved in making the decision and the
identity of the decision-maker. The principle is an aspect of wider
principles of natural justice, which have been regarded as having a
flexible quality, differing according to the circumstances in which a
power is exercised. The hypothetical fair-minded observer assessing
possible bias is to be taken to be aware of the nature of the decision
and the context in which it was made as well as to have knowledge
of the circumstances leading to the decision.

51. A Royal Commissioner (and, by extension, it is submitted, Counsel Assisting) is
permitted to take a more active, interventionist and robust role in the conduct of
hearings, ascertaining facts and reaching conclusions, than a judge.®?

52. There is an air of unreality to Ms Gobbo’s allegation of pre-judgment and to her
complaint about being singled out for unfavourable treatment. When
considering Ms Gobbo’s complaints, the Commissioner should have regard to
the full context of this inquiry and to the role of Counsel Assisting in any
commission of inquiry tasked to investigate conduct involving potentially
serious impropriety. In this regard, the following observations are made.

53. The matters set out at [8] of Ms Gobbo’s submissions as to the duties of
Counsel Assisting are accepted. But the role of Counsel Assisting is nuanced
and multi-faceted. As Hall observes in Investigating Corruption and Misconduct
in Public Office:%®

53.1. Counsel Assisting is a participant in all stages of an investigation, at
least up to the report-writing stage;

53.2. itis part of Counsel Assisting’s function to obtain and call probative
evidence that is relevant to a commission’s terms of reference
(including exculpatory evidence);

53.3. itis the obligation of Counsel Assisting to exercise control over the
assessment and adducing of evidence;

53.4. the responsibilities of Counsel Assisting include:

53.4.1. providing advice and assistance to a commission in
preparing methodology and procedures;

53.4.2. determining the witnesses to be called and the documents to
be produced;

92 R v Carter; Ex parte Gray (1991) 14 Tas R 247, 260-3 [29]-[34]; Carruthers v Connoly [1998] 1 Qr R
339, 3458; Keating v Morris [2005] QSC 243, [46] (Moynihan J).

93 Peter M Hall, Investigating Corruption and Misconduct in Public Office: Commissions of Inquiry —
Powers and Procedures 2" Ed, Lawbook Co. 2019, [8.235] — [8.265].
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53.4.3. selecting the matters for examination in hearings;

53.4.4. establishing or assisting in the establishment of procedures
for taking statements and calling evidence; and

53.4.5. interviewing witnesses or supervising their interviewing by
commission officers prior to the witnesses giving evidence;

53.5. Counsel Assisting may cross-examine withesses and is expected to
test the evidence of witnesses;

53.6. Counsel Assisting is expected to make submissions about the findings
of fact that are open to a commission to make and the findings that
should be drawn;

53.7. Counsel Assisting, subject to the direction of the Commissioner, should
be encouraged to undertake their role fearlessly and independently;
and

53.8. Counsel Assisting has no client, does not act on instructions and, in
terms of evidence, is limited only by what is relevant to the letters
patent.

54. ltis undoubtedly true that it is Counsel Assisting’s obligation to be even-handed
— or as even-handed as the prevailing facts and circumstances reasonably
allow. But this does not prevent Counsel Assisting from developing plans and
strategies in order to flush out the relevant evidence,® nor does it prevent
Counsel Assisting from vigorously pursuing a line of inquiry adverse to a party
or witness where the circumstances call for its pursuit. Counsel Assisting has
the benefit of receiving and reviewing documents and witness statements prior
to their deployment at hearings. They are obliged to interview witnesses where
necessary or appropriate. Counsel Assisting has an opportunity to assess all
such material, consider its relevance, and to form views as to lines of inquiry for
cross-examination at hearings and submissions.®® It would be naive to think
that Counsel Assisting should approach their task with an empty mind
notwithstanding the opportunity they have for analysis, consideration and
reflection and their obligation to meaningfully assist the commission of inquiry
in the discharge of its terms of reference.

55. Indeed, it has been observed that, in the context of an inquiry into matters
involving allegations of misconduct, it is inevitable that Counsel Assisting will to
some extent assume a role akin to a prosecutor in a criminal trial.°® Moreover,
in any investigation into suspected improper or corrupt conduct by a body
wielding investigative powers and possessing important reporting obligations, it
would be extraordinary if Counsel Assisting conducted their task without at
least a case theory as to the conduct under investigation and that the persons
to be examined might reasonably be suspected of having been engaged in that
conduct.®” Nor is it to be expected that a Commissioner (and, by extension, it is
submitted, Counsel Assisting) appointed to inquire into and report upon matters
which are highly politically charged should be devoid of a sense of social,
political, moral or economic direction.®® The main question in the end will be

% |bid, [8.245].

9 cf McCloy v Latham [2015] NSWSC 1879, [109] (McDougall J).

9% Re Royal Commission on Thomas Case [1982] 1 NZLR 252, 273.
97 McCloy v Latham [2015 NSWSC 1879, [16] (McDougall J).

98 Firman v Lasry [2000] VSC 240, [22] (Ashley J).
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whether a Commissioner is reasonably open to persuasion and is seen to be
s0.%

56. These observations have particular resonance having regard to the
circumstances of the present inquiry. The Commission’s inquiry did not arise in
a vacuum. It was the culmination of a series of events and earlier judicial and
non-judicial inquiries which touched upon the same subject matter — namely,
the use by Victoria Police of Ms Gobbo, a practising barrister, as a human
source against her own clients and their criminal associates. This subject
matter was the subject of findings in the Comrie Review, the Kellam Report
and, ultimately, the High Court in the AB v CD proceedings — where the Court
found that Ms Gobbo and Victoria Police had engaged in reprehensible
breaches of their respective duties in a manner debased fundamental premises
of the criminal justice system.%

57. The Commission’s letters patent are a product of these earlier events and
inquiries. The letters patent refer expressly to the Comrie review, the Kellam
report and the High Court’s findings. Reference is made to the High Court’s
findings in relation to, “the conduct of Victoria Police in relation to the informant
known as ‘3838’ who was a criminal defence barrister recruited by Victoria
Police to provide information about various members of the criminal
fraternity...some of whom were 3838’s clients...” Reference is also made to Mr
Kellam’s finding that there was negligence of a high order in the recruitment,
handling and management of Ms Gobbo as a human source. Reference is also
made to the fact that three appeals were already underway in relation to
convictions alleged to have been affected by the conduct of Ms Gobbo. The
letters patent also contemplated that it may become necessary for the
Commission to provide information and documents to the DPP which may be
relevant to her continuing obligations of disclosure.

58. The letters patent then set out the Commission’s terms of reference. The first
two terms of reference require the Commission to inquire into the conduct of
both Ms Gobbo and Victoria Police in connection with the use of Ms Gobbo as
a human source and to make findings as to the number of and extent to which
cases may have been affected by that conduct.

59. Having regard to this context, it is entirety unsurprising that Counsel Assisting
would have a case theory in relation to the task before them, including in
relation to the propriety of the conduct of Ms Gobbo and Victoria Police in
relation to the use of Ms Gobbo as a human source. The use of Ms Gobbo as a
human source in breach of her ethical obligations and the sworn duties of the
police was a matter of judicial record. This Commission, and Counsel Assisting,
were tasked to inquire into the full extent of Ms Gobbo’s and Victoria Police’s
conduct, in order to make findings as to the true extent to which the
administration of justice in this state may have been subverted. Ms Gobbo is
not, as her submissions might have one believe, a peripheral figure who has
been disproportionately targeted by Counsel Assisting. The terms of reference
place Ms Gobbo and the members of Victoria Police squarely at the centre of
the Commission’s inquiry. It is therefore simply not to the point for Ms Gobbo
to complain that Counsel Assisting have not made recommendations as to
adverse findings against other parties, including other lawyers.

% |pid.
100 AB & EF v CD [2018] HCA 58, [10].
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60.

61.

62.

63.

64.

It follows that it is not enough that Counsel Assisting or, indeed, the
Commissioner herself may have a case theory based on investigations
undertaken by the Commission or based on relevant events, inquiries and
findings which led to the establishment of this Commission. What must be
shown is a reasonable apprehension that any such case theory is so firmly
entrenched in their minds that, by the time of the conclusion of the inquiry,
there exists a reasonable basis for thinking that the Commissioner could not
consider the evidence on its merits.!

Given the seriousness of the allegations made by Ms Gobbo and other
potentially affected persons and the requirement that such allegations be
proved to the Briginshaw standard, it is surprising that the responsive
submissions do not address the above legal principles in appropriate detail. In
particular, there is a failure to engage with the two-step test set out in Ebner by:

61.1. first, identifying the matter that is said might lead the Commissioner to
make findings other than on the legal and factual merits; and

61.2. secondly, articulating the logical connection between that matter and
the feared deviation from normal standards of impartiality.

As noted previously, the matters raised by Ms Gobbo as examples of conduct
giving rise to a reasonable apprehension of bias are almost exclusively conduct
of Counsel Assisting. Ms Gobbo’s ultimate submission appears to be that all of
the matters raised by her would lead a reasonable bystander to apprehend bias
from Counsel Assisting against Ms Gobbo.1%? No positive submission appears
to be advanced that such conduct gives rise to a reasonable apprehension of
bias on the part of the Commissioner — which is the relevant enquiry. Nor does
Ms Gobbo, or others for that matter, attempt to articulate a logical connection
between the alleged bias of Counsel Assisting and a feared deviation by the
Commissioner from an impartial adjudication of facts on the merits. Rather, Ms
Gobbo merely submits that, in the circumstances, the Commissioner should be
slow to simply accept the submissions made by Counsel Assisting.

The short answer to Ms Gobbo’s complaints in relation to alleged bias is that,
even if it were accepted that the conduct of Counsel Assisting gives rise to a
reasonable apprehension of bias on their part (which Counsel Assisting reject),
the Commissioner is required to (and no doubt will) reach her own conclusions
based on the submissions of all parties — including those submissions which
have sought to assist the Commissioner by identifying the alleged bias of
Counsel Assisting. It will usually be difficult for a party to forestall the making of
a decision on the ground of apprehended bias because the expectation is that
the decision-maker will decide fairly on the basis of evidence, even if it might
be thought that the decision-maker holds a pre-conceived opinion.1*® There is,
therefore, no logical connection between the conduct attributed to Counsel
Assisting and the Commissioner’s own consideration of findings of fact to be
made on the merits.

Indeed, experience demonstrates that throughout the conduct of this inquiry the
Commissioner has brought an independent mind to the consideration of
contested issues and has not merely deferred to the submissions of Counsel

101 McCloy v Latham [2015] NSWSC 1879, [18], [48], [124] (McDougall J).

102 Responsive submissions of Ms Gobbo, [99].

103 Dunghutti Elders Council (Aboriginal Corporation) RNTBC v Registrar of Aboriginal and Torres Strait
Islander Corporations (2011) 279 ALR 468, [55] (Keane CJ, Lander and Forster JJ).

33|Page



This submission has been redacted due to a range of non-publication claims. These claims are not yet resolved.

65.

66.

Assisting. This is typified by the Commissioner’s recent decision to decline
Counsel Assisting’s invitation to make findings as to whether particular
individuals may have engaged in in criminal conduct.

Further, Ms Gobbo’s allegations of apprehended bias were not made at the
time of the impugned conduct by Counsel Assisting. Ms Gobbo has chosen to
wait until after all evidence has been completed and submissions have been
exchanged. It is arguable in these circumstances that Ms Gobbo has waived
her right to object'® — and particularly in circumstances where Ms Gobbo has
never asserted — and still does not appear to assert — that there is a reasonable
apprehension of bias on the part of the Commissioner.

In any event, it is submitted that Ms Gobbo’s specific criticisms of Counsel
Assisting’s conduct ought be rejected for the reasons that follow.

Specific responses to Ms Gobbo’s complaints

67.

The allegations of apprehended bias by Ms Gobbo appear to centre on 18
submissions:1%

67.1. The issue of the alleged “pre-conceived narrative”, where some
witnesses were treated more favourably than others (in particular it is
asserted that Messrs Thomas, Bickley and Cooper were treated more
favourably than Ms Gobbo, the SDU, and Purana members);1°®

67.2. There was a pursuit of Ms Gobbo and others, and this detracted from a
focus on the first term of reference, and beyond two case studies “the
Government are hardly helped as to which cases have been truly
affected by Ms Gobbo working as a police informer”;1%7

67.3. The description by Counsel Assisting of the “burglary”;1%®

’

67.4. The suggestion that Ms Gobbo committed a breach of the Australian
Crime Commission Act 2002 (Cth) or the Police Integrity Act 2008 (Vic),
by referring to the legislation but not then pointing out the statutory
defence which Ms Gobbo's explanation clearly enlivened;'®

67.5. Suggesting Ms Gobbo had obtained $60,000 from Mr Karam by
deception despite the legal issue of dishonesty and, more so, that
$50,000 of that $60,000 represented fees Ms Gobbo received for
representing Mr Karam during a trial - where he was found not guilty;*°

67.6. Not cross-examining Ms Gobbo about the memorandum to Mr Allan
[sic] SC. Not only do Counsel Assisting seek an adverse finding against
Ms Gobbo about this (which is a breach of procedural fairness), they do
not even refer in detail to Mr Carl Williams' complaints which put the
memorandum into context;*

104 McCloy v Latham [2015 NSWSC 1879, [30]-[31] (McDougall J).

105 Although it is submitted there are “too many examples to indicate that Counsel Assisting embarked
on a particular narrative with a closed mind and in a biased way”, some are given [72].

106 Responsive submissions of Ms Gobbo, [70]. See also [81].

107 Responsive submissions of Ms Gobbo, [71].

108 Responsive submissions of Ms Gobbo, [73].

109 Responsive submissions of Ms Gobbo, [74](a).

110 Responsive submissions of Ms Gobbo, [74](b).

111 Responsive submissions of Ms Gobbo, [74](c).
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67.7. Tendering Mr Solomon's statement which was adverse to Ms Gobbo
and not calling him for cross-examination, despite having had
possession of the statement for a lengthy period of time. Other relevant
witnesses were not called, such as Ms Tess Walsh AC;12

67.8. Referring to the case of the Nguyens. This was never considered
evidentially at all and Ms Gobbo was asked no questions about it;'*2

67.9. Asking Ms Gobbo if she had sought an ethics ruling relating to conflict
when these issues are complex as evinced by one of Counsel Assisting
having represented Officer Fox;!4

67.10. Counsel Assisting refusing to consider the possible knowledge of
colleagues or former colleagues about these matters, including for
example Mr Horgan SC, Mr Tinney (now Tinney J), Mr Rapke, and
other barristers;'®

67.11. The treatment of Mr Bickley as a witness;*®

67.12. The unfairness of Ms Gobbo giving evidence in public compared to
others who gave evidence in closed court;!’

67.13. The treatment of Ms Gobbo when she gave evidence;!'8

67.14. The reference by the Commissioner in relation to Ms Gobbo feigning
illness to get an adjournment for Mr Cooper’s plea, which was to “one
line taken out of context” indicating “Counsel Assisting’s narrative
clouded [the Commissioner’s] view”;11®

67.15. The fact that there are no references in Counsel Assisting’s
submissions to the cross-examination of any other party beyond
Counsel Assisting;*?°

67.16. The reticence of Counsel Assisting to make any submissions regarding
adverse findings against Mr Pope;*?

67.17. The fact of the closeness of the relationship between the Commissioner
and Counsel Assisting, perhaps best demonstrated by the reference by
the Commissioner to the first name of one of Counsel Assisting,*?? and
the reference in hearings to Counsel Assisting as “we” and “us”; and

67.18. The treatment of Ms Gobbo concerning her conversation with Counsel
Assisting and the Commissioner when she had been deemed to have a
reasonable excuse to not attend and give evidence.'*

68. These issues will be considered in turn.

112 Responsive submissions of Ms Gobbo, [74](d).
113 Responsive submissions of Ms Gobbo, [74](e).
114 Responsive submissions of Ms Gobbo, [75].

115 Responsive submissions of Ms Gobbo, [76]-[80].
116 Responsive submissions of Ms Gobbo, [82]-[83].
117 Responsive submissions of Ms Gobbo, [84].

118 Responsive submissions of Ms Gobbo, [85].

119 Responsive submissions of Ms Gobbo, [87].

120 Responsive submissions of Ms Gobbo, [88].

121 Responsive submissions of Ms Gobbo, [89].

122 Responsive submissions of Ms Gobbo, [90].

123 Responsive submissions of Ms Gobbo, [91]-[98].
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1. The issue of the alleged “pre-conceived narrative”, where some withesses were
treated more favourably than others (in particular it is asserted that Messrs Thomas,
Bickley and Cooper were treated more favourably than Ms Gobbo, the SDU, and
Purana members).

69. As noted above, it is to be expected that Counsel Assisting would develop a
case theory which would underpin the examination of witnesses.

70. As observed by Hall in Investigating Corruption and Misconduct in Public
Office, citing McCloy v Latham'?* at [9.275]:12°

In McCloy v Latham, supra, one of the grounds relied upon to support
the contention of a reasonable apprehension of bias was that the
ICAC was pursuing a predetermined case theory that particular
persons had engaged in wrongdoing and that publicity demonstrating
this or making findings of this nature against certain persons had been
a priority in the investigation.

As to that contention the Supreme Court of NSW (McDougall J)
observed that it would be extraordinary for a body such as the
ICAC having powerful and important investigative and reporting
functions to launch an investigation, and as part of that inquiry
conduct lengthy inquiries, without having at least a “case theory”
that the subject matter of the investigation involved corrupt
conduct within the Commission’s jurisdiction and that the
persons to be examined at the public inquiry might reasonably be
suspected of having been engaged in that corrupt conduct: at
[16].

In relation to the submissions made in support of the ground of
apprehended bias, the Court observed:

That consideration is relevant to the present case, because of Mr
McCloy’s reliance on the “case theory” supposedly entertained by the
Commissioner and by Counsel Assisting. It is not enough that they
should have had a case theory based on investigations undertaken by
the Commission (including, in this case, the results of compulsory
examinations conducted before the public inquiry). What must be
shown is areasonable apprehension that the case theory was so
firmly entrenched in their minds that, by the time of the
conclusion of the public inquiry, there existed a reasonable basis
for thinking that the Commissioner could not consider on their
merits the further evidence given (in the public inquiry) and the
submissions put to her, and reach a conclusion, on the essential
point, irrespective of the case theory.

In addition the Court emphasised the need to have regard to the
nature of the proceedings stating in that respect:

[20] again, the articulation of Mr McCloy’s case, as it is done in the
summons, makes no real attempt to come to grips with the
essential differences between an inquisitorial body such as the

124 2015] NSWSC 1879.
125 Emphasis added.
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Commission, and an adjudicative tribunal, such as this Court,
charged with determining the outcome of adversarial litigation. Thus,
In many cases, the submissions for Mr McCloy relied on statements of
principle relevant to adversarial litigation, without considering the
extent to which those statements might be capable of application, with
or without modification, to an inquisitorial investigation conducted by
the Commission. Further, in many cases, the submissions failed to
take account of the statutory framework requlating the Commission’s
activities.

71. ltis submitted that the main complaint under this heading, that Counsel
Assisting had a “pre-conceived narrative”, insofar as that is akin to Counsel
Assisting having a “case theory”, is misguided. What matters is whether there
is a reasonable apprehension that the case theory was so firmly entrenched in
the minds of Counsel Assisting that, by the time of the conclusion of the public
inquiry, there existed a reasonable basis for thinking that the Commissioner
could not consider on their merits the evidence given and the submissions put
to her, and reach a conclusion, on the essential points, irrespective of the case
theory.

72. Counsel Assisting reject the assertion that Messrs Thomas, Bickley and
Cooper were treated more favourably than Ms Gobbo, the SDU, and Purana
members. However, to the extent that Counsel Assisting focussed on the
potentially improper conduct of Ms Gobbo and current and former members of
Victoria Police, that is entirely consistent with, and indeed required by, the first
and second terms of reference.

73. Ms Gobbo does not explain how, even if Counsel Assisting did have a pre-
conceived narrative, this results in there being a reasonable apprehension of
bias on behalf of the Commissioner.

2. There was a pursuit of Ms Gobbo and others, and this detracted from a focus on
the first term of reference, and beyond two case studies “the Government are hardly
helped as to which cases have been truly affected by Ms Gobbo working as a police
informer”.

74. As noted above it was understandable, given the first and second terms of
reference, that there was a focus on the conduct of Ms Gobbo and certain
current and former members of Victoria Police.

75. This is little more than a superficial and unfair criticism of Counsel Assisting.
The third Volume of submissions, for example, considers in detail 124 cases
that may have been affected by the conduct of Ms Gobbo and her utilisation as
a human source by Victoria Police. Further, there are many additional persons
who have been identified and who may have been affected, if there is revealed
to be a sufficient nexus between Ms Gobbo’s representation and their particular
case.
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3. The description by Counsel Assisting of the “burglary”.

76. The description of the “burglary” emerged in examination of Mr Sandy White,
where from an ICR it was noted that Ms Gobbo had been looking around in
other counsel’s offices, and had located subpoenaed phone records.!

77. Before the Commission, Mr Sandy White was asked the following questions
and gave the following answers:2?

MR WINNEKE:

MR SANDY WHITE:

MR WINNEKE:

MR SANDY WHITE:
MR WINNEKE:

MR SANDY WHITE:
MR WINNEKE:

MR SANDY WHITE:
MR WINNEKE:

MR SANDY WHITE:
MR WINNEKE:

MR SANDY WHITE:

Do you know what the elements of burglary are,
the offence of burglary?

Yes, | do.

One would assume that it may well be, | mean
who knows, but it may well be that Ms Gobbo
has committed such an offence?

Yes, that's right.

Now, it would be an extraordinary thing for a
barrister to go through another member of
counsel's office on a weekend looking for
material which might be of interest to her and of
interest to the police, do you agree?

Yes, | do.

On no view could it be considered that obtaining
such material would be appropriate and lawful?

No.

I'm not suggesting that it was used but what | am
suggesting is it was quite clear to you, if you'd
have read this document, that Ms Gobbo was
behaving in an entirely inappropriate, if not
criminal, way?

Yes.

The Commission has understanding that there
was no authority for Ms Gobbo to break into or
go into these chambers. Assuming that's the
case it would be quite conceivable that Ms
Gobbo had engaged in criminal conduct?

That's a possibility on the face of that entry, yes.

78. Objection was not taken by Counsel for Ms Gobbo at the time of this

questioning.

79. The term “burglary” was also used by Mr O’Brien in his evidence.!2

126 Transcript of Mr Sandy White, 15 August 2019, 4674.
127 Transcript of Mr Sandy White, 15 August 2019, 4675.
128 Transcript of Mr James (Jim) O'Brien, 10 September 2019, 5929, [20].
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80. The matter was raised again in the examination of Mr Fox, who suggested that
it was not a burglary if something was not removed from the building.12° Again,
objection was not taken by Counsel for Ms Gobbo at the time of this
guestioning.

81. For completeness, it should be observed that, insofar as it is relevant, the
offence of burglary is committed if a person enters a building or part of a
building with the intent to steal.13°

82. The matter was addressed in cross-examination of Ms Gobbo, and she in
effect denied ever having the intention to steal.23t

83. The matter is not alleged as a proposed finding of burglary (or even trespass)
in the submissions of Counsel Assisting.

84. Even if this incident should have been characterised as a potential “trespass”
rather than a “burglary”, there is nothing that would found a proper allegation of
apprehended bias. The focus of the cross examination was the apparent failure
of the handlers, being police officers, to identify and question Ms Gobbo
concerning her conduct, which may have amounted to criminal conduct. Itis to
be noted that the Handlers’ position is that they relied on Ms Gobbo to regulate
the propriety of her own conduct. These events might have suggested that she
was not inclined to do so.

4. The suggestion that Ms Gobbo committed a breach of the Australian Crime
Commission Act 2002 (Cth) or the Police Integrity Act 2008 (Vic), by referring to the
legislation but not then pointing out the statutory defence which Ms Gobbo's
explanation clearly enlivened.

85. There is no reference provided by Ms Gobbo regarding this complaint, and it is
not clear what it refers to.

86. If Ms Gobbo is referring to the submissions made at Volume 2, [2403]-[2404],
she makes no submissions as to the statutory defence that is “clearly
enlivened”.

5. Suggesting Ms Gobbo had obtained $60,000 from Mr Karam by deception despite
the legal issue of dishonesty and, more so, that $50,000 of that $60,000 represented
fees Ms Gobbo received for representing Mr Karam during a trial - where he was
found not quilty.

87. Again, this complaint is not referenced. It appears to refer to the following
examination of Ms Gobbo:1%2

MR WINNEKE: Over the period of time that you were registered
and subsequently you charged him, indeed
entirely during the period of time that you were
registered from 21 November 2005 through to
December 2008, somewhere in the region of
$60,0007?

129 Transcript of Mr Fox, 13 September 2019, 6368-6369.

130 Crimes Act 1958 (Vic), s 76.

131 Transcript of Ms Nicola Gobbo, 11 February 2020, 13767, [28-35].
132 Transcript of Ms Nicola Gobbo, 7 February 2020, 13453, [2-7].
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MS GOBBO: Um, does that include the three month trial | did
for him where he was acquitted?

MR WINNEKE: Yes, it does?

MS GOBBO: Yes.

88. It was clear that Mr Karam had been acquitted. This was also dealt with by
counsel for Ms Gobbo in cross-examination.3

89. However, the point is not whether Mr Karam was acquitted (with Ms Gobbo
acting as junior counsel), it is whether he was potentially deceived by Ms
Gobbo — namely that she was purporting to provide independent legal advice
and representation at the time when she was a registered police informer and
actively informing against him and others.*** Had Mr Karam known of this, it is
almost certain that he would not have retained Ms Gobbo. Whether or not Mr
Karam was acquitted is not to the point.

90. As submitted by Counsel Assisting in Volume 1:1%®

By the conduct of accepting briefs and continuing to advise and act
for clients, Ms Gobbo was impliedly representing to her instructors
and clients that she was a law-abiding independent legal practitioner,
who would act in their interests and would not provide any
information about her clients or their cases to law enforcement
authorities. If she knew that her implied representation was false,
and that her clients might not have retained her if they knew of its
falsity, she can be said to have likely engaged in the requisite
deception for the purposes of ss 81 and/or 82 of the Crimes Act 1958
(Vic).

91. In any event, it is not submitted in Counsel Assisting’s final submissions that
Ms Gobbo obtained a financial advantage by deception from Mr Karam — rather
criminal allegations are limited to Chapters 7 and 11 of Volume 2 (the case
studies in relation to Mr Thomas and Mr Cooper respectively).

6. Not cross-examining Ms Gobbo about the memorandum to Mr Allan [sic] SC. Not
only do Counsel Assisting seek an adverse finding against Ms Gobbo about this
(which is a breach of procedural fairness), they do not even refer in detail to Mr Carl
Williams' complaints which put the memorandum into context.

92. This matter is dealt with in the submissions of Ms Gobbo at [569]-[583].
93. The relevant finding sought by Counsel Assisting is at [1011] of Volume 2:

On the evidence, it is open to the Commissioner to find that Ms
Gobbo was dishonest in her 12 August 2006 memorandum. That is
so because, to her own knowledge, Ms Gobbo had numerous other
conflicts of the very kind that Carl Williams was complaining about,
as referred to above.

94. Another relevant finding is sought by Counsel Assisting is at [690] of Volume 2:

133 Transcript of Ms Nicola Gobbo, 11 February 2020, 13778, [39-46].
134 See Submissions of Counsel Assisting’s, Volume 3, 711ff.
135 Submissions of Counsel Assisting, Volume 1, [284].
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On the evidence, it is open to the Commissioner to find that:

690.1. Ms Gobbo was aware of the circumstances in
which Mr McGrath’s statements had been made,
and therefore the potential weakness in his
evidence, and yet she had a personal interest in
Mr Thomas not finding out about her role...

95. Ms Gobbo failed to inform Mr Allen SC of her previous role in the editing of
McGrath’s statement, amongst other things, which was another example of her
being conflicted with regard to the representation of Mr Thomas. She accepted
that she was significantly compromised.**® The main point of Counsel Assisting
is that it was dishonest, by omission, for Ms Gobbo in her memorandum to only
refer to her acf1344ting for Mr Williams as the reason why she was conflicted
with regard to Mr Thomas. It was not the mere fact that she had acted for Mr
McGrath previously — which was well-known — but that she had a central role in
the editing of his statement against the interests of Mr Thomas and others. This
does not raise an issue of apprehended bias.

7. Tendering Mr Solomon's statement which was adverse to Ms Gobbo and not
calling him for cross-examination, despite having had possession of the statement for
a lengthy period of time. Other relevant witnesses were not called, such as Ms Tess
Walsh AC.

96. Again, there is no reference provided by Ms Gobbo in relation to this issue.

97. Ms Gobbo does not explain how Mr Solomon’s statement was adverse to her,
or the matters that she would have raised in cross-examination.

98. Ms Gobbo provides no explanation regarding the relevance of Ms Tess Walsh
AC, or the matters that she would have raised in cross-examination.

99. Itis for the Commission, assisted by Counsel Assisting and cognisant of the
terms of reference and the limitations due to time and reporting requirements,
to determine which witnesses will be called and the issues that will be explored
in evidence.

100. Further, Ms Gobbo does not refer to any request for Mr Solomon or Ms Walsh
AC to be called.

8. Referring to the case of the Nguyens. This was never considered evidentially at all
and Ms Gobbo was asked no guestions about it.

101. Again, there is no reference provided by Ms Gobbo in relation to this issue.

102. The case of the Nguyens is dealt with at [3226]-[3239] of Volume 2 of the
submissions of Counsel Assisting. Notably, no specific findings are sought
against Ms Gobbo regarding the Nguyens.

103. Counsel Assisting must have regard to the Commission’s obligation to only
make findings of fact where satisfied there is a proper basis to do so. As

136 Transcript of Ms Nicola Gobbo, 7 February 2020, 13479, [47] — 13480, [12].
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observed above, the failure to put a matter or to cross-examine in respect of a
matter may affect the weight attached to that evidence.*®’

104. Ms Gobbo does not address how she takes issue with that material relating to
the Nguyens or what she would have stated about it if asked. She has been
afforded the opportunity to respond to the submissions of Counsel Assisting
and has not given any particulars about why the submissions of Counsel
Assisting are incorrect or unfair.

9. Asking Ms Gobbo if she had sought an ethics ruling relating to conflict when these
issues are complex as evinced by one of Counsel Assisting having represented Mr
Fox.

105. Again, this assertion is not referenced.

106. The issue of Ms Gobbo potentially seeking a ruling from the ethics committee
was dealt with in evidence, as was an issue about a complaint made by Mr
Williams about Ms Gobbo to the Ethics Committee of the Victorian Bar.*®

107. Ms Gobbo accepted in relation to her conduct with regard to Mr Ahmed and Ms
Haynes that there was an “obvious conflict”.**® Counsel Assisting asking
whether she had thought of seeking an Ethics Committee ruling does not
evince any apprehended bias. Indeed, the relevant questions and answers

were:140

MR WINNEKE: Did you know of the existence of the Ethics
Committee?

MS GOBBO: Um, yes, I'd been referred to it in relation to
another client at one stage.

MR WINNEKE: Right. Do you think it would have been
appropriate to get an advice from the Ethics
Committee?

MS GOBBO: Oh, in hindsight, yes. In hindsight there's a lot of

things that | would have done differently.

108. Ms Gobbo’s knowledge about the Ethics Committee and her failure to seek
advice or obtain a ruling when conflicted is obviously relevant to the first term of
reference.

109. In relation to one of Counsel Assisting having represented Mr Fox, Counsel for
the Handlers was aware of this issue and took no objection, prior to the
Commission hearing evidence.'*! The potential conflict of interest was properly
declared by Counsel Assisting. To conflate that situation with Ms Gobbo’s
admitted and multiple conflicts of interest and her failure to seek advice or a
ruling from the Ethics Committee is seriously misguided.

137 Cole Report, Volume 2, 51 at [18].

138 Transcript of Ms Nicola Gobbo, 5 February 2020, 13132, 13170, 13179.
139 Transcript of Ms Nicola Gobbo, 5 February 2020, 13132, [11].

140 Transcript of Ms Nicola Gobbo, 6 February 2020, 13132, [36-43].

141 |etter RCMPI to Mr Tony Hargraves, 9 September 2019, 1. Exhibit 504.
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10. Counsel Assisting refused to consider the possible knowledge of colleagues or
former colleagues about these matters, including for example Mr Horgan SC, Mr
Tinney (now Tinney J), Mr Rapke, and other barristers.

110. After setting out her complaints, Ms Gobbo acknowledges that:14?

It is well understood that Crown Prosecutors and Judicial Officers
cannot be compelled to attend a hearing; it does not however
preclude Counsel Assisting considering the evidence and where it
takes them with an open mind.

111. Itis submitted that it is not a matter of Counsel Assisting failing to have an
“open mind”. Ms Gobbo fails to address the real limitations imposed by s 123 of
the Inquiries Act 2014 (Vic) which prohibits the Commission from inquiring into
or exercising any powers in relation to persons including judicial officers and
Crown Prosecutors.

112. That made any such potential adverse findings impossible having regard to the
requisite standard of Briginshaw.43

113. However, as noted above, Counsel Assisting do not base their submissions on
the mere fact that people, including current and former barristers, were aware
that Ms Gobbo had acted for both Mr McGrath and Mr Thomas. This was well-
known. The real issue is that Ms Gobbo had a central role in the editing of Mr
McGrath’s statement against the interests of Mr Thomas and others. There is
no evidence that Victoria Police told prosecutors about that matter. In relation
to this critical issue, Ms Gobbo conceded that she had a huge conflict of
interest, and could not properly pursue Mr Thomas’ interests by cross-
examination of Mr Bateson to reveal that role, as it would (despite advancing
Thomas’ interest, by potentially weakening the case against him) reveal her
role, and subject her to the personal risk of harm.

11. The treatment of Mr Bickley as a witness.

114. Itis a matter for the Commissioner to determine what to make of Mr Bickley’s
evidence. Ms Gobbo does not explain how the approach of Counsel Assisting
towards Mr Bickley would result in the Commissioner failing to bring an
impartial mind to resolving the matters in dispute.

115. Ms Gobbo’s submission addresses Mr Bickley’s assertion during his evidence
that he did not know Mr Cooper prior to meeting him on 24 April 2006 when Mr
Cooper wore a wire.1* Upon Mr Bickley giving that evidence, Victoria Police
produced a transcript which demonstrated that Mr Bickley had been at Mr
Cooper’s Il rarty in March 2006. On behalf of Ms Gobbo, it is suggested
that Counsel Assisting was thus obliged to put to Mr Bickley that he was a liar.
In fact, counsel for Victoria Police began exploring this issue with Mr Bickley,
but delayed doing so pending the production of the relevant audio file.14>
Counsel for the handlers attempted to challenge Mr Bickley on this evidence —
Mr Bickley did not relent.4

142 Responsive submissions of Ms Gobbo, [80].

143 (1938) 60 CLR 336.

144 Responsive submissions of Ms Gobbo, [82].

145 Transcript of Mr Bickley, 18 November 2019, 9393.
146 Transcript of Mr Bickley, 18 November 2019, 9401.
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116.

117.

118.

119.

120.

121.

It was in fact Counsel Assisting who put to Mr Bickley that he might have been
mistaken about not having met Mr Cooper before 24 April 2006,*4” and
suggested to him that he might have been at the Wheat Café at the time of Mr
Cooper’s event.1*8

There was no agreement by Counsel Assisting, nor an obligation, to accuse Mr
Bickley of lying. Any party who had a basis to assert as much was at liberty to
do so.

In the submission identified above, counsel for Ms Gobbo also state:

“t should not be forgotten that Mr Cooper in evidence accepted that
he had met Mr Bickley on several occasions and that Mr Bickley was
at his party, thereby evidencing Mr Bickley's dishonesty.”

It is thereby subtly suggested that, because of Mr Cooper’s evidence, it was
clear that Mr Bickley had lied. However what Ms Gobbo’s counsel fail to specify
clearly is that Mr Bickley’s evidence on this point had been given on 18
November 2019, whereas Mr Cooper’s evidence on this point was given on
was given on 24 January 2020.

The relevant part of Counsel Assisting’s submissions is at Volume 2, [1308]:14°

The Commission heard conflicting evidence as to whether Mr Bickley
asked interviewing police to contact Ms Gobbo, or whether the
interviewing police suggested to Mr Bickley that he should contact
Ms Gobbo. It is submitted that the Commissioner need not resolve
that conflict.

Simply put, that submission is underpinned by the fact that it is not necessary
to determine, on a Briginshaw standard, whether or not Mr Bickley lied in his
evidence. That does not evince bias. The use of this exchange to suggest that
Counsel Assisting ran a “pre-conceived narrative” against Ms Gobbo must be
rejected.

12. The unfairness of Ms Gobbo giving evidence in public compared to others who

gave evidence in closed court.

122.

123.

124.

It was a matter for the Commission to determine whether witnesses should give
evidence in public or in private.

Where possible the Commission sought to hear evidence in public. However, it
had to balance competing policy considerations.**°

In the early days of the Commission, because of constant concerns raised by
Victoria Police, and when Counsel Assisting were dealing with the Messrs
McGrath, Andrews, Thomas and Cooper matters, proceedings had to be held
in private or in a very oblique manner in public. By the time Mr Overland gave
evidence, it was apparent that there were less concerns being expressed about
the manner in which such evidence could be led in public, for example by the
use of pseudonyms, and that continued with Ms Gobbo.

147 Transcript of Mr Bickley, 18 November 2019, 9408. [44-46].
148 Transcript of Mr Bickley, 18 November 2019, 9409, [4-5].
149 Citations omitted.

150 Inquiries Act 2014 (Vic), ss 24, 26.
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125. There was significant public interest in hearing from Ms Gobbo given the
criticisms of the High Court in AB v CD; EF v CD**! and the establishment of
the Royal Commission including the first term of reference. Counsel Assisting
endeavoured to adduce evidence from Ms Gobbo in a way that protected
sensitive information. %2

126. As recently emphasised in Chief Commissioner of Victoria Police v
Chairperson of the Royal Commission into the Management of Police
Informants,*®® s 26(2) of the Inquires Act 2014 (Vic), including s 26(2)(e) of that
Act, confers a discretion on the Commissioner.*®* The same is true of s 24(1) of
the Act related to the exclusion of persons from proceedings.

127. The criticism of the processes employed by the Commission are not well-
founded.*®® In the relevant transcript relied on by Ms Gobbo, it is clear that
Counsel Assisting was attempting to ask questions in a manner that did not
result in the matters having to be heard in private. In response, it was Counsel
for Ms Gobbo who objected and noted that there “may be occasions to deal
with certain matters in private”.2®® When, in response, Counsel Assisting
approached the issue in “a different way”, Counsel for Ms Gobbo did not
object.t®’

13. The treatment of Ms Gobbo when she gave evidence.

128. Ms Gobbo complains:®®

...during the cross-examination of Ms Gobbo, Counsel Assisting
would frequently cut Ms Gobbo off, talk over her, misrepresent
evidence to her and put material to her that Ms Gobbo made clear
she had not seen. Counsel Assisting's narrative was such that there
was an impression that Ms Gobbo's answers to evidence were
irrelevant. It was simply a matter of getting through her evidence as
quickly as possible, to allow Counsel Assisting to then criticise her in
their submissions.

129. There are no references to support these allegations. It is plain that Ms Gobbo
was represented when giving evidence, and objection could have been taken
at the time.

130. The one example provided by Ms Gobbo when objection was taken is that:*%°

Ms Gobbo was asked questions repeatedly. When complaint was
made on her behalf, they were rejected. In fact, on one occasion, the
Commissioner's response was:

MR NATHWANI: No, no, this is the same question that we
keep coming back to over and over again.

151 (2018) 93 ALJR 59.

152 See for example the Submissions of Counsel Assisting at Transcript of the Royal Commission into
the Management of Police Informants, 5 February 2020, 13115.

153 [2020] VSCA 214.

154 At [31] (Beach, McLeish and Weinberg JJA).

155 Transcript of Ms Nicola Gobbo, 6 February 2020, 13333-13334.

156 Transcript of Ms Nicola Gobbo, 6 February 2020, 13334, [44-45].

157 Transcript of Ms Nicola Gobbo, 6 February 2020, 13335, [4-5].

158 Responsive submissions of Ms Gobbo, [85].

159 Transcript of Ms Nicola Gobbo, 6 February 2020, 13311.
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131.

132.

133.

COMMISSIONER: [ think it would be quicker if we just get the
answer and then we'll move on. All right.

MR NATHWANI: Or not repeat it.

COMMISSIONER:  We'll just get the answer and move on.
Thanks, Mr Nathwani. Could you answer the
guestion, Ms Gobbo?

MS GOBBO: Sorry, can you say it again, please?

When one considers the relevant questions and answers that followed the
objection, it is clear that Ms Gobbo provided relevant evidence; she accepted
that in hindsight her health issues provided an opportunity to get the Mokbels
out of her life, but said that it did not occur to her at the time for various
reasons.®®

Counsel Assisting was entitled to press the issue in testing whether Ms Gobbo
in reality just wanted to be part of the police and provide information, a
proposition that she disputed.®*

Other complaints about how Ms Gobbo was dealt with as a witness have been
dealt with above in the procedural fairness section. They do not, individually or
collectively, establish apprehended bias on behalf of Counsel Assisting or the
Commissioner. One of Ms Gobbo’s complaints is that “...Counsel Assisting
embarked on a particular narrative with a closed mind and in a biased way..."%2
However, when the Commission’s terms of reference are considered against
the areas Ms Gobbo was examined upon, the manner in which that occurred
and the Commission’s obligations to Ms Gobbo, Ms Gobbo’s complaint finds no
support.

14. The reference by the Commissioner in relation to Ms Gobbo feigning illness to

get an adjournment for Mr Cooper’s plea, which was to “one line taken out of context”

indicating “Counsel Assisting’s narrative clouded [the Commissioner’s] view”.

134.

135.

The highlighting of a reference by the Commissioner®® concerning the
transcript evidence of Ms Gobbo about feigning illness does not indicate a
predisposition, but even if it did, it does not indicate that the Commissioner was
not open to persuasion. As noted above the real question is how that issue
might result in “the feared deviation from the course of deciding the case on its
merits”.164

In light of Ms Gobbo’s previous representations, to both police and clients, it
was entirely appropriate for an enquiry to be made concerning the veracity of
evidence about her medical conditions. Ms Gobbo herself later agreed with the
proposition that she was a “spectacularly good liar”.1% It must also be recalled

160 Transcript of Ms Nicola Gobbo, 6 February 2020, 13311, [34-42].

161 Transcript of Ms Nicola Gobbo, 6 February 2020, 13312, [4-18].

162 Responsive submissions of Ms Gobbo, [72].

163 Transcript of the Royal Commission into the Management of Police Informants, 20 September 2019,
6615, [29-38] and Transcript of the Royal Commission into the Management of Police Informants, 20
September 2019, 6623, [12], where it was ordered that there should be expert evidence addressing that

issue.

164 Ebner (2000) 205 CLR 337 at 345, [8]. See also Michael Wilson (2011) 244 CLR 427 at 445, [63].
165 Transcript of Ms Nicola Gobbo, 7 February 2020, 13473, [19].
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that shortly after instructing her Counsel that she was not fit to give evidence,
she gave a lengthy interview with the Australian Broadcasting Corporation.

136. Again, it is relevant that no objection was taken at the time of this issue. It does
not appear that a submission was made by Counsel for Ms Gobbo that her
comment was “one line taken out of context”, or that it had been qualified by
her later comments.

15. The fact that there are no references in Counsel Assisting’s submissions to the
cross-examination of any other party beyond Counsel Assisting.

137. Itis not surprising, given the role and responsibilities of Counsel Assisting, that
the submissions focus on evidence adduced by Counsel Assisting.

138. Potentially affected persons have had the opportunity to refer to any additional
evidence and raise matters not addressed by Counsel Assisting in their
submissions.

139. Ms Gobbo does not explain how this situation could result in any apprehended
bias on behalf of the Commissioner, who will have regard to those responsive
submissions.

16. The reticence of Counsel Assisting to make any submissions regarding adverse
findings against Mr Pope.

140. Mr Pope swore an affidavit dated 2 November 2011 denying having had a
sexual relationship with Ms Gobbo.1%® Before the Commission he gave sworn
evidence that such a relationship did not occur.¢”

141. In evidence Ms Gobbo could not give any detail of any specific occasion of
intimacy with Mr Pope, and noted that over the last year she had begun to
question her own recollection about it.168

142. In those circumstances, and notwithstanding the matters raised by Ms Gobbo,
there is nothing biased about Counsel Assisting submitting that the
Commissioner ought not make a finding that Mr Pope had any sexual
relationship with Ms Gobbo.®°

17. The fact of the closeness of the relationship between the Commissioner and
Counsel Assisting, perhaps best demonstrated by the reference by the
Commissioner to the first name of one of Counsel Assisting, and the reference in
hearings to Counsel Assisting as “we” and “us”.

143. It is submitted that there is nothing in this complaint. Again, it is not referenced.

144. Ms Gobbo’s submits that on one occasion the Commissioner mistakenly
referred to one of Counsel Assisting by their first name. It is not known whether
this in fact occurred. However, assuming it did, it is mystifying how that could
be said to demonstrate anything untoward.

166 Exhibit RC0061 Affidavit of Mr Jeffrey (Jeff) Pope, 2 November 2011.
167 Transcript of Mr Jeffrey (Jeff) Pope, 1 April 2019, 796, [14-17].

168 Transcript of Ms Nicola Gobbo, 11 February 2020, 13814, [33-41].
169 Submissions of Counsel Assisting, Volume 2, [125].
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145.

146.

147.

148.

Ms Gobbo’s counsel suggest that these references to “we” and “us” are to the
Commissioner and Counsel Assisting. If such terminology was in fact used, it is
not known whether that is the case or whether the Commissioner was referring
to the Commissioner and her staff, or the Commissioner and solicitors
assisting.

In any event, it is not uncommon, if not expected, that the relationship between
the Commissioner and Counsel Assisting will be a close one.

Further, these criticisms do not bear on the Commissioner’s capacity to bring
an independent mind to the issues that require determination. Objection was
not taken at the time of the purported comments.

Even if there was a reasonable basis for this criticism (and it is submitted there
is not), it should also be observed that in Victoria Police Special Operations
Group, Kyrou J noted:1"°

Although a coroner conducting an inquest is not in the same position
as a judge presiding over the hearing of a civil proceeding with all the
trappings of the adversarial system, nevertheless the coroner is
performing a function as a judicial officer and must conduct himself
or herself as such. This means that the coroner must remain
temperate and even-handed throughout the inquest.

In the present case, the Coroner made several sarcastic and flippant
comments which were distracting and unhelpful. The Coroner’s use
of informal and familiar language such as “guys” and “chaps” to
describe the plaintiffs was inappropriate. So was the Coroner’s
tendency to bypass Mr Lawrie and to address the plaintiffs directly,
except when she explained the matters set out in s 57(3) of the Act.
Also, the Coroner should not have requested Mr Lawrie to disclose
the reasons for the plaintiffs’ desire to give evidence.

The matters to which | have referred at [64] above might have
caused a fair-minded lay observer to wonder whether the Coroner’s
conduct was unusual, but not to apprehend that the Coroner might
have prejudged any issue that she was required to decide. There
was simply no logical connection between the over-familiar and over-
zealous approach of the Coroner and any prospect that she might
perform her duties, in so far as they affected the plaintiffs, in a
manner that lacked impartiality.

149. That is a far way removed from once referring to Counsel Assisting by her first

150.

name and using the expressions “we” and “us”.
In Firman it was observed in passing:'

The closeness of the working relationship between Counsel Assisting
and a Commissioner may well be illuminated by what transpires at
public hearings of the Commission. In the present case the transcript
of those hearings discloses, in a large number of instances, the
apparent closeness of that relationship. The Commissioner, evidently

170 (2013) 42 VR 1, 18-19 [63]-[65].
171 [2000] VSC 240. [28] (Ashley J).
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151.

152.

referring to Counsel Assisting and himself, has very frequently used
the term "we" when speaking about things done or to be done.

While there were other matters of “concern” identified by the plaintiff, in Firman
it was concluded:*"2

The critical question is whether, having regard to all the
circumstances, to the matters which tend in opposite directions, an
appearance of prejudgment on the part of the Commissioner adverse
to the plaintiff has been firmly established. It cannot be said that the
plaintiff has not raised matters of concern; but in my opinion he has
clearly not discharged the onus which he carried.

In light of the above, there is no merit in these complaints by Ms Gobbo.

18. The treatment of Ms Gobbo concerning her conversation with Counsel Assisting

and the Commissioner when she had been deemed to have a reasonable excuse to

not attend and give evidence.

153.

154.

155.

It should be emphasised that Ms Gobbo was represented throughout this
process. She could have, at any stage, refused to take part in the
conversations with Counsel Assisting and the Commissioner. The fact that it
was accepted that she had a reasonable excuse for not complying with the
Commission’s notice to attend did not mean she was unable to take part in the
conversations with Counsel Assisting and the Commissioner. She did not
object to the Commissioner being present, nor to the description that she would
be giving evidence, albeit not on oath.1”

There was an issue between the Commission and those acting for Ms Gobbo
about whether or not the discussions held on 20 March, 11 April and 13 June
2019 should be published.

On 20 March 2019, before the first discussion with Ms Gobbo, there was the
following exchange between |l (so'icitor for Ms Gobbo) and the
Commissioner:’*

[ F We are comfortable for it to be recorded, as
has been proposed, although we would ask
that if a transcript is made of the recording
that as a matter of fairness a copy of the
transcript be made available to us and we'd
also ask that that transcript not be available
or used in any dealings with Victoria Police, at
least without our, a prior opportunity for us to
comment on that. We can elaborate on the
reasons for that but the essence of it is that
Ms Gobbo has zero trust in Victoria Police
and would like to be able to talk freely and
openly with you this morning. But obviously to
do that it’s desirable that she can do so in the
knowledge that what she says is hot going to

172 |pid, [201] (Ashley J).
173 See correspondence from the Commission to Ms Gobbo, 18 and 19 March 2019.
174 Transcript of Ms Nicole Gobbo, 20 March 2019, 166-167 (emphasis added).
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be immediately repeated to police or their
representatives.

COMMISSIONER: Okay. Certainly transcript, as you've been
informed, will be made, is being taken and will
be made available to Ms Gobbo through you,

. And we won't be releasing that
publicly, and we're certainly not releasing
it to Victoria Police without letting you
know of our intention and giving you an
opportunity to respond. So if you're happy
to proceed then on that basis we'll
proceed.

[ K Yes, thank you, Commissioner.

156. Ms Gobbo took issue with the Commission’s interpretation of the relevant

157.

158.

italicised part of the transcript, and understood that the transcript would not be
published at any stage.'’®

Submissions were made by Ms Gobbo dated 21 October 2019 submitting,
amongst other things, that the conversations should not be published.

On 22 November 2019, the Commissioner indicated that she had considered
Ms Gobbo’s submissions and had determined that:'"®

Having given Ms Gobbo, who has been legally represented
throughout the life of the Commission and its hearings, every
opportunity to provide a statement without fruition, | am satisfied that
the Commission should now receive this material to inform itself of
matters relevant to the Commission's Terms of Reference 1 and 2.
For the moment those exhibits will remain confidential until | have
determined the issue of whether Ms Gobbo has provided a
reasonable excuse to the Commission for her non-attendance and
the documents have been reviewed by Victoria Police for public
interest immunity matters.

Whilst | accept there is some considerable weight in the issues
raised by Ms Gobbo's counsel, in that these are valid concerns and
are themselves relevant to the limited weight that can be given to the
material, given that it's unsigned, unsworn and given in
circumstances which may have been difficult for her, | am however
also conscious that during the interviews she was engaged and
responsive and it seems appropriate to me that the Commission
should receive the material and inform itself of them.

159. The transcripts of the conversations were then tendered into evidence.'’’

175 Correspondence from Ms Gobbo to the Commission dated 30 September 2019.

176 Transcript of Royal Commission into the Management of Police Informants, 22 November 2019,
9878, [26-46] (emphasis added).

177 Transcript of Royal Commission into the Management of Police Informants, 22 November 2019,
9879, [8-21].
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160. On 4 December 2019, the Commissioner gave a ruling determining that Ms
Gobbo had not established on the balance of probabilities a reasonable excuse
for failing to comply with the notice to attend.’®

161. Ms Gobbo could have sought judicial review over those decisions. She did not.
She should not now, at the eleventh hour, complain that the decisions were
infected by apprehended bias.

162. For Ms Gobbo to conflate this situation with her own breaches of confidence
(many of which were admitted by Ms Gobbo herself), is seriously misguided.*”

Complaints of Bias Made by Other Parties
Victoria Police

163. The allegation by Victoria Police that Counsel Assisting have inflamed or
incited the Commissioner to hold a biased view against Mr Bateson is dealt
with at length in the reply submissions below.&

164. Other claims of bias made by Victoria Police are also dealt with in detail below
concerning:8

164.1. Mr Biggin’s knowledge of the circumstances surrounding Mr Cooper’s
arrest; and

164.2. Mr Flynn’s knowledge at the relevant period.

165. Counsel Assisting seek the finding at [839] that: “[o]n the evidence, it is open to
the Commissioner to find that the evidence demonstrates that when it suited, or
was uncontroversial, the Purana Taskforce had legal advice readily available to
it”. In response, Victoria Police make an allegation that, because the
“‘unfortunate formulation” only relies on one example (Mr O’Brien contacting Ms
Dianne Preston, a solicitor engaged by Victoria Police), that “risks creating an
apprehension of bias because it conveys a cynical mind”.182 However, there are
many other examples of the Purana Taskforce seeking legal advice:

165.1. On 22 April 2006, Mr O’Brien spoke to Senior Crown Prosecutor Horgan
about keeping Mr Cooper |l in custody without charge, and
failed to speak with anyone about Ms Gobbo having arrived to advise
them both despite being the informer against them;3

165.2. In mid to late 2006, Mr O’Brien and Detectives Rowe and Hatt attended
a meeting with police solicitors in relation to Pll issues in the cases of
Mr Milad Mokbel and Mr Carl Williams, and on 15 August 2006 Mr
Overland, Mr O’Brien, Mr Bateson, Ms Kerley, Mr Coghlan, Mr Horgan,
Mr Tinney and Ms Anscombe held a meeting regarding PIl issues in Mr
Williams’ trial;*®* and

178 Transcript of Royal Commission into the Management of Police Informants, 4 December 2019,
10404.

179 Responsive submissions of Ms Gobbo, [98].

180 Responsive submissions of Victoria Police, [13.21].

181 Responsive submissions of Victoria Police, [40.15]-[40.16], [61.10].

182 Responsive submissions of Victoria Police, [52.57].

183 Submissions of Counsel Assisting, Volume 2, [1831.18].

184 Submissions of Counsel Assisting, Volume 2, [1657]-[1659], [1671]-[1676].
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165.3. In September 2008, Mr Johns and Mr Flynn attempted to prevent
release of material that would have the effect of revealing Ms Gobbo as
a source, but did not inform their Counsel, Mr Gipp or the court.1®

166. In relation to Mr Wilson, it is submitted that it is not open to the Commissioner
to make the findings contended for by Counsel Assisting at [2096] because the
decision to withdraw Ms Gobbo as a potential withess was a sound one based
on all of the information available to those persons responsible for making that
decision.® Making a finding that withdrawing Ms Gobbo as a witness
represented a “loss of opportunity” would demonstrate hindsight bias by
focusing on the outcome of the decision, rather than on the reasonableness of
the decision and the factors taken into account in reaching it.

167. Itis axiomatic that the failure to call Ms Gobbo hindered the investigation. That
is not hindsight reasoning — Ms Gobbo had important evidence to give
regarding an important issue. Mr Wilson agreed that Ms Gobbo having
disclosed privileged information is a matter that should have raised alarm
bells.8”

168. It should be noted that in Ms Gobbo’s reply, she refers to examples set out in
Tranche 2 of Victoria Police’s submissions at [11.4] to [11.5], [113.15] to
[113.22], [114.5] to [114.6] and [116.5] to [116.8] in respect of material that
Counsel Assisting included and excluded in their submissions, which it is
submitted best demonstrates the troubling approach adopted by Counsel
Assisting.

169. It should be noted in relation to these matters that it is not disputed that
members of Victoria Police were concerned about Ms Gobbo’s safety. That is
accepted. What is significant, however, is that there was also the risk to judicial
process and the competing concerns regarding the interests of justice,
including the potential for the extent of Ms Gobbo’s use as a human source in
other cases to be revealed.

The SDU

170. Regarding the complaints made by particular former members of the SDU
commencing at [22] of their responsive submissions concerning the
conversation on 28 October 2005 with Ms Gobbo regarding legal professional
privilege, the following should be noted:

170.1. Counsel Assisting asked Mr Sandy White about the conversation at
T3888-9. Mr Sandy White interpreted comments made by Mr Peter
Smith after Ms Gobbo said she could not provide privileged information,
as meaning that putting aside privilege, the SDU would want to hear
other information;

170.2. When Counsel Assisting examined Officer Black, he played an audio
recording of a conversation between Mr Black, Mr Sandy White and Mr
Peter Smith at T8120, and asked the following:!88

185 Submissions of Counsel Assisting, Volume 2, [2993]ff.

186 Responsive Submissions of Victoria Police, Tranche 2, Mr Wilson, [75.11].
187 Transcript of Mr Wilson, 4 December 2019, 10440, [42].

188 Transcript of Mr Black, 23 October 2019, 8120, [18-24].
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170.3.

170.4.

provide privileged information and at that
stage of the game she's reticent to do so,
albeit the police are saying, Mr Sandy
White’s saying, "Look, it's a matter for you
but we're more than happy to hear it", do
you accept that proposition?

MR BLACK: Yes.

When Ms Gobbo was asked questions about this issue, the full
conversation was put at T13327. It is accepted that the summary at
T13320.36-39 could have been more precise (albeit that Ms Gobbo
agreed that the gist of the conversation was that the Handlers wanted
her to tell them information which was privileged). The central point in
relation to this issue is that the Handlers were willing for Ms Gobbo to
determine issues of privilege (even though she was conflicted as a
human source), but by mid-2006 that concern had evaporated. As
Counsel Assisting asked Ms Gobbo:&

MR WINNEKE: ... there might be another interpretation
of the transcript that | put to you, that
the handlers were saying, "We're
leaving it to you", in effect saying to
you, "If you say it's privileged don't tell
us, but we'll leave that up to you"?

MS GOBBO: Yep.
MR WINNEKE: Do you agree with that?
MS GOBBO: Yes.

MR WINNEKE: So that might have been the situation
certainly as far as you understood it in
the early stages of the game?

MS GOBBO: Yeah. At the outset things were very
different to the way they ended up.

With regard to the complaint of the Handlers regarding errors in the
transcript at [30], it should be noted that was a police transcript, and
not an error of the Commission. However, even accepting that the
comment attributed to Mr Sandy White is incorrect, which it may or may
not be, the transcript is of significance, given that Ms Gobbo herself
was saying that ethical lines were originally observed but that there
were none anymore. In cannot be seriously suggested that Counsel
Assisting have no proper basis to pursue a theory that Mr Sandy White
was not cognisant of the problems inherent in using a defence barrister
as a human source when she was herself stated to him that “there’s no
ethical standards any more, it’s all just out the window”.1%°

171. Further, a few weeks later, on 3 July 2007, the conversation which is referred
to in Volume 2, [2398] took place:

189 Transcript of Ms Nicola Gobbo, 6 February 2020, 13326, [47] — 13327, [11].
190 Transcript of meeting between Ms Gobbo, Mr Anderson and Mr Sandy White, 21 May 2007,
VPL.0005.0137.0001 at .0194.
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172.

173.

174.

175.

176.

MR SANDY WHITE: All right. It's really important for all of us that
you don't represent anyone.

MS GOBBO: Mm.

MR SANDY WHITE: I'd hate to think that ultimately a conviction
could be overturned because there was an
allegation or suggestion or a bloody inquiry in
relation to whether he got completely unbiased
uncompromised defence.

MS GOBBO: Who's ever going to know about that?

MR SANDY WHITE: Well - - -

MS GOBBO: And there's already 20 people in that category.
MR SANDY WHITE: | know, | know.

MS GOBBO: sorry.

MR SANDY WHITE: Don't think we haven't thought about this day in
and day out.

MS GOBBO: | do.

MR SANDY WHITE: Its —its and | fully expect you would.

Counsel Assisting were following an investigative line that had clear signposts;
the Handlers knew that there were significant ethical and legal issues
concerning the propriety of what they were doing because of the conflict
between Ms Gobbo’s role as barrister and informer.

In relation to the complaint made at [32] of their submissions about the
reference by Counsel Assisting to a “burglary”, Counsel Assisting refer to the
submissions made above in response to Ms Gobbo. Given the circumstances
of the incident, including that it occurred on the weekend and without the
consent or presence of the barrister, Ms Cure, it cannot be seriously suggested
that police officers in receipt of this sort of information should not have been
concerned about the conduct of Ms Gobbo, and that Counsel Assisting are
biased in pursuing this matter.

Mr Fox’s response, that he was not concerned because “...like a solicitor's
office or chambers | understand many solicitors can work out of’ should not be
accepted.’®!

Further, the proposition that the Handlers had “lost their way", was not a
concept that was without foundation. It comes from an assessment of their
supervisor Superintendent Paul Sheridan and was a proposition with which Mr
Sandy White agreed.®?

Regarding the issue identified by the Handlers at [40] concerning the
interpretation of the note by Mr Peter Smith, it is submitted that there was a
proper basis for this interpretation. Notably, Ms Gobbo was concerned that
members of the SDU had told others about information she had disclosed,
perhaps best demonstrated by Mr Attrill being informed that Ms Gobbo had told

191 Transcript of Mr Fox, 13 September 2019, 6369, [31].
192 Transcript of Mr Sandy White, 20 August 2019, 4632, [15-41].
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police handlers that about the theft of $20,000 from Mr Ahmed shortly prior to
his arrest.1%

177. However, in light of the matters raised by the Handlers, Counsel Assisting
accept that the Commissioner could not be satisfied, on the Briginshaw
standard, that Mr Peter Smith used the expression “there are very few people
that know about your situation”.

178. With regard to the issue identified by the Handlers at [201] regarding SDU
members being aware of improper behaviour that warranted a Royal
Commission and Mr Black’s diary note, Counsel Assisting submit:19

On the evidence, it is open to the Commissioner to find that by 24
July 2006, given Mr Black’s notes of the meeting, all of the members
of the SDU who attended the SDU meeting on that date knew that
Victoria Police’s use and management of Ms Gobbo as a human
source represented serious impropriety of sufficient scale and
severity to warrant the establishment of a Royal Commission.

179. The Handlers submit “[t]he suggestion that all SDU members were aware of
improper behaviour that warranted a Royal Commission was expressly denied
by Messrs Black and Richards. There is no basis to find otherwise”.**® Mr Black
gave evidence that he did not know if he actually verbalised the words “Royal
Commission” but certainly said this will be the subject of a review”.1% He
denied that he had concerns about improper conduct.®’

180. However the Handlers fail to deal with the following passage of Mr Black’s
evidence:!%

MR WINNEKE: When you raised the suggestion that there could
be a Royal Commission concerning the future
conduct of Ms Gobbo?

MR BLACK: M'mm.

MR WINNEKE: Was that discussed with all of the members at the
SDU?

MR BLACK: | think that was a broad discussion as far as

whether or not it was a good decision to allow the
source to visit Mr Cooper. You know, a
consequence of that, you know, it was a rather
pretty big event that had taken place. It was the
commence of the downfall of the Mokbel cartel. It
was a major objective achieved by the Crime
Department of Victoria Police and it was - you
know, it had been discussed around the office for,
you know, a few days, weeks, months.

MR WINNEKE: Right. My question was, was it something that all
of the members at that Unit were aware of that

193 Submissions of Counsel Assisting, Volume 2, [2008].
194 Submissions of Counsel Assisting, Volume 2, [1646].
195 Responsive Submissions of the SDU, [200].

196 |pid, [199].

197 |pid, [199].

198 Transcript of Mr Black, 23 October 2019, 8211, [3-12].

B5|Page



This submission has been redacted due to a range of non-publication claims. These claims are not yet resolved.

you were raising, that is the potential that there
might be a Royal Commission into the conduct of
the SDU managing Ms Gobbo as a human
source?

MR BLACK: | may have not used the specific words Royal
Commission. | mean, as | said, these are my
notes in a diary from a meeting that went for three
and a half hours. But | certainly would have - you
know, we knew that everything that we did would
be subject to a review. Allowing her to speak to
Mr Cooper obviously would draw great scrutiny
and so be it.

MR WINNEKE: You're not the sort of - you're not a retiring flower
or anything like that, you're a person who's going
to put your position forward; aren't you?

MR BLACK: Yes, correct.

MR WINNEKE: And it was an environment in which that sort of
robust discussion was encouraged?

MR BLACK: Absolutely, and that helped us make, you know,
try and make a better process and better
decisions.

MR WINNEKE: And if you were concerned enough to record in

your diary the words Royal Commission, it's not
something that you would quietly think about
yourself, it's something that you would put forward
Into the debate and discuss , isn't it? This is a
significant issue?

MR BLACK: Correct.

181. Itis a matter for the Commissioner to determine this issue to the requisite
standard. It may be that the expression “Royal Commission” was not used, but
that the Handlers were aware of the issues with the use of Ms Gobbo that, at
the very least, would be subject to a review which would concern the propriety
of those arrangements. It should be noted that Officer Peter Smith used the
words “Royal Commission” in December 2008 when the SDU were concerned
that Ms Gobbo may be a witness in the prosecution of Mr Dale. Further, Mr
Black used the words again June 2009 when concerned that Ms Gobbo may
be a witness in the prosecution in relation to Taskforce Briars.

182. In any event, this issue does not demonstrate apprehended bias of Counsel
Assisting, and there is no submission as to how this may affect the impartiality
of the Commissioner.

183. At paragraphs [203] to [224] of the SDU submissions, exception is taken to the
suggestion that Mr Fox gave a dishonest answer to the Commission in relation
to a 13 September 2007 entry he made in the ICRs.

184. Given the following, the submission on Mr Fox’s behalf is somewhat mystifying.
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185. The relevant ICR records that on 13 September 2007, Ms Gobbo provided
certain information to her handler, Mr Fox, regarding Ms Mokbel's defence. Mr
Fox recorded in the ICR:

- She mentions that the Roula brief is lacking a statement
from | from NAB. He would well and truly convict
Roula for these deceptions.

-l will tell Jim Coughlin.

Action: Verbally disseminated above information to Jim Coughlin
— Purana.

186. Given that Mr Fox had confirmed in writing in the ICR that he had passed the
information on to Jim Coghlan, it was unsurprising that Counsel Assisting put
that fact to Mr Fox. The exchange progressed as follows:

MR WOODS: She mentions that the Roula brief is lacking. "A
statement from | from NAB. He would
well and truly convict Roula for these deceptions. |
will tell Jim Coghlan. Action: verbally disseminated
above information to Jim Coghlan at Purana.” That's
the information you received and that's what you

did?

MR FOX: I'd have to look at my diary for that.

MR WOODS: You've written it in an ICR. You wouldn't have made
it up | take it?

MR FOX: It could be - as | discussed, I've identified anomalies
in the ICRs to my diary. My diary is
contemporaneous.

MR WOODS:  Mr Fox, this was the formal document in which you
recorded your dealings with Ms Gobbo and it was
the formal document by which other handlers and
people within the SDU would see the information
that was obtained and see how the information was
used. That's the whole point of the ICR, isn't it?

MR FOX: That's correct.

MR WOODS: And you would have taken great care in recording
what occurred in the ICR, | suggest that to you?

MR FOX: Yes, to the best of my ability.

MR WOODS: And the best of your ability would have included not
recklessly saying that Roula's brief is lacking a
statement from someone from the NAB, you
wouldn't have written that in simply by accident,

would you?

MR FOX: No.

MR WOODS: That was something that Ms Gobbo told you, wasn't
it?

MR FOX: It would appear, yes.
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187.

188.

189.

MR WOODS:

MR FOX:
MR WOODS:

MR FOX:
MR WOODS:
MR FOX:
MR WOODS:

MR FOX:

MR WOODS:

MR FOX:
MR WOODS:

MR FOX:
MR WOODS:
MR FOX:

MR WOODS:

MR FOX:

In any event, given:

And your intention was to pass it on to Jim Coghlan,
wasn't it?

Not necessarily.

So you wrote the words, "I will tell Jim Coghlan” for
what reason?

Sometimes to placate the source.
So she was looking at the ICR, was she?
No.

So why would you write in the ICR that you would
tell Jim Coghlan to keep Nicola Gobbo happy?

Because the conversation, like often these
conversations went round and round in circles.

| suggest to you that you are being dishonest in that
answer. It is perfectly clear from this document that
you intended to tell Jim Coghlan, firstly, and
secondly, you did tell Jim Coghlan that information.
What do you say about that?

I'd have to look at my diary.

So is it your position that if it's not written in your
diary then you simply made it up to put it in the ICR?

No.
What's the explanation then?

That if it's not clear in my diary, it's not necessarily -
it could be an error in the ICR. However it could also
be that | have, yes.

It could also be that you have what, I'm sorry,
accidentally written that you verbally disseminated it
to Jim Coghlan?

NO.199

The submissions on behalf of Mr Fox go on to set out further evidence he gave
as to the possible provenance of the words and possible explanations.

The Commissioner should take particular note of Mr Fox’s words “however it
could also be that | have, yes”. This appears to be an acceptance by Mr Fox
that it could be that he did in fact pass the information on to Mr Coghlan.

189.1. Mr Fox’s own note in the ICR records that he passed the information to
Mr Coghlan;

199 Transcript of Mr Fox, 13 September 2019, 6325-6326.
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190.

191.

192.

193.

194.

195.

196.

197.

198.

189.2. Mr Fox’s explanation in the witness box was that he recorded it in the
ICR “sometimes to placate the source” and “because the conversation,
like often these conversations went round and round in circles”; and

189.3. the ICR was not something Ms Gobbo would ever seeg;

it is unsurprising that Counsel Assisting put to him that his answer was
dishonest.

Indeed, given the written record and Mr Fox’s answers, it would not have
assisted the Commissioner to fail to forcefully challenge Mr Fox’s implausible
answer.

Counsel Assisting are obliged to adduce and, where appropriate, test the
evidence. This assists the Commissioner in assessing the evidence and
thereby acquit the terms of reference. By the very nature of an inquiry of this
kind, neither the Commission nor Counsel Assisting have all of the answers
based on the documents adduced — that is why withesses are called and are
asked questions — to determine the truth.

If a witness’s own written record from the relevant time confirms that something
occurred, it is entirely plausible that it occurred. If the witness, in the face of the
written document, then denies that what he recorded occurred, and fails to
provide a plausible explanation, dishonesty is a very real possibility.

Here, Mr Fox first suggested that there may have been a difference between
his diary and the ICR. Mr Fox next agreed that the ICR is an important
document and he would have taken great care — to the best of his ability - in
making the relevant entry in the ICR. Next, Mr Fox suggested that even though
he recorded that he passed on the information, in fact he may not have done
Sso.

Mr Fox was then asked why he wrote that the passed on the information if he
did not in fact pass on the information. Mr Fox’s answer “to placate the source”
is, on any view, implausible, as Ms Gobbo would never have had access to the
ICRs. When that fact was put to Mr Fox, the best he could offer was “Because
the conversation, like often these conversations went round and round in
circles.”

At that point, there was clear prevarication and obviously untrue answers.
Indeed, even now it is not suggested that Mr Fox’s answers to those questions
were truthful.

Given the above, Counsel Assisting was quite entitled to suggest that Mr Fox
was being dishonest in his answers.

Only once dishonesty was suggested to Mr Fox did he effectively tell the truth
and say that he did not know and needed to look at his diary.

The fact that Counsel Assisting’s suggestion of dishonesty was immediately
followed by the proposition that he did intend to tell Mr Coghlan was entirely
reasonable, given the fact that that is what Mr Fox’s own record says, and he
gave a dishonest answer.
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199. The fact that Mr Fox later provided a plausible explanation (quite different to
the explanation he provided in evidence at the time) is not the fault of Counsel
Assisting as Mr Fox now appears to submit.

200. If Mr Fox had not been challenged, the Commissioner may never have
received a plausible alternate explanation from Mr Fox and so would have
been deprived of the ability to properly assess the evidence. That is the point of
cross-examination.

201. The Handlers accept that Mr Fox's note does suggest that information was
disseminated to Mr Coghlan, but submit the (other) evidence establishes that it
was not.2%° This is a matter for the Commissioner to determine, but the
submission by Counsel Assisting does not demonstrate bias.

200 Responsive submissions of the SDU, [221]-[222].
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REPLY SUBMISSION: VICTORIA POLICE &
INDIVIDUALS — GENERAL SUBMISSIONS

Reply to Overview

Introduction

202.

203.

204.

205.

206.

207.

208.

Counsel for seven identified members of Victoria Police (the Members) submit
that Counsel Assisting have wrongly focussed upon the attribution of individual
liability in its examination of “what went wrong and why” rather than identifying
the root causes.2!

It is submitted that the Commissioner should reject that assertion.

As the Commissioner is aware, the preamble in the Letters Patent makes
specific reference to the decision and reasons of the High Court of Australia,
the Victorian Court of Appeal and the Supreme Court of Victoria concerning the
conduct of Ms Gobbo and members of Victoria Police. This conduct was
described by the High Court of Australia in the following terms:

[Ms Gobbo’s] actions in purporting to act as counsel for the
Convicted Persons while covertly informing against them were
fundamental and appalling breaches of her obligations as counsel to
her clients and of her duties to the court. Likewise, Victoria Police
were guilty of reprehensible conduct in knowingly encouraging [Ms
Gobbo] to do as she did and were involved in sanctioning atrocious
breaches of the sworn duty of every police officer to discharge all
duties imposed on them faithfully and according to law without favour
or affection, malice or ill-will.202 As a result, the prosecution of each
Convicted Person was corrupted in a manner which debased
fundamental premises of the criminal justice system.

With that background the Commission is specifically obliged to inquire into and
report upon the number of, and extent to which, cases may have been affected
by the conduct of Ms Gobbo as a human source and the conduct of current and
former members of Victoria Police in their disclosures about and recruitment,
handling and management of Ms Gobbo as a human source.

Necessarily, terms of reference 1 and 2 require the Commission to examine the
conduct of individual members of Victoria Police and Ms Gobbo. A failure to
examine that conduct would be a failure to discharge the terms of reference.

In acquitting their task, Counsel Assisting have as comprehensively as possible
sought to examine the conduct of Ms Gobbo and relevant members of Victoria
Police, consistently with those terms.

The task was onerous and required the examination of hundreds and
thousands of contemporaneous documents including thousands of pages of

201 Responsive submissions of Victoria Police, Overview, [1.3].
202 See Victoria Police Act 2013 (Vic), Sch 2, and formerly Police Regulation Act 1958 (Vic), Second
Schedule.
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handwritten diaries which were often provided shortly prior to, during or even
after the evidence of a relevant witness and were often inaccurately redacted,
making the task even more difficult. Whilst Counsel Assisting were assisted by
the provision of statements, all too often they were self-serving and did not deal
comprehensively, or at all, with matters of significance, did not make
concessions, even appropriate ones, and Counsel Assisting were required to
examine witnesses closely in order to acquit the terms of reference.

Failings are primarily organisational

209.

210.

211.

212.

213.

Victoria Police accepts that there were systemic failures. It seeks to portray
these as primarily “organisational”.

It is submitted on behalf of the Members that they acknowledge (with hindsight)
that they should have made decisions differently, but despite this
acknowledgement of having made wrong decisions, the failings are primarily
organisational. Offence is taken to submissions have been made as to
impropriety.203

It is asserted that the Hon Mr Kellam AO QC, who conducted one of the earlier
inquiries into Ms Gobbo'’s use found negligence, and no intent to act with
impropriety and that Counsel Assisting have not identified evidence that was
not before Mr Kellam which puts an entirely different complexion on the
conduct.2o4

It is submitted that the Commissioner should reject those assertions.

The assertion made on behalf of Victoria Police that Mr Kellam simply found
negligence understates the effect of Mr Kellam’s findings.2%s It should be borne
in mind that, even without that additional evidence, Mr Kellam, whilst not
prepared to attribute knowledgeable impropriety to any particular officer, was
prepared to conclude that police officers acted with negligence of a high order,
rather than mere negligence as suggested in the submissions of the Members.
Relevantly, the Letters Patent provide as follows:

An independent inquiry by the Independent Broad-based Anti-
corruption Commission, conducted by the Hon Murray Kellam
AO QC in 2015, into human source management at Victoria
Police found that Victoria Police had failed to act in accordance
with appropriate policies and guidelines in their recruitment,
handling and management of 3838, and found negligence of a
high order and made recommendations for the future
recruitment, handling and management of human sources.

214. The reference to negligence of a “high order” is founded on the following

passage from the Kellam report (emphasis added):

This of course hardly explains the serious failure of SDU to
ensure that established and mandatory protocols of AOR and
RA processes were complied with by SDU, nor does it explain
why it was that those senior officers responsible for the
management of SDU failed to ensure that such protocols were

203 Responsive submissions of Victoria Police, The failings are primarily organisational, [1.8]-[1.9].
204 Responsive submissions of Victoria Police, The failings are primarily organisational, [1.10].
205 Responsive submissions of Victoria Police, [1.10].
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215.

216.

217.

218.

complied with by SDU operatives. That failure, over a
significant period of time, can only be described as
negligence of a high order.

Counsel Assisting’s submissions identify significant evidence which was not
before Mr Kellam. This includes statement evidence, oral evidence, police
notes and diaries, tape recorded conversations between Ms Gobbo and SDU
members.

It is noted by Counsel for the Members that “Victoria Police accepts primary
responsibility for failings in relation to Ms Gobbo, without reservation or
excuse”.20

Notwithstanding this, and the findings of the Kellam report, Victoria Police is
unwilling to accept that any individual was at the very least negligent, as though
systemic and organisational failures by Victoria Police can somehow arise in a
vacuum. Simply put, Victoria Police seeks to elide individual responsibility
under the cover of systemic failure.

It must be remembered, as noted in our submissions (Vol 1, [388]), during the
relevant period the Police Regulation Act 1958 (Vic) defined a breach of
discipline as including “negligent or careless” conduct in the discharge of duty,
and conduct that was "likely to bring the force into disrepute or diminish public
confidence in it’. For Victoria Police to fail to accept that any individual bears
such responsibility, while simultaneously apologising to the Courts and to the
Community (but not, it should be noted, to the accused persons who have been
prosecuted and imprisoned in connection with their use of Ms Gobbo as a
human source), reflects an attempt to shield the actors from bearing
responsibility for their actions. That does not reflect a culture of responsible or
accountable leadership. It undermines the professed institutional remorse.

The approach of Counsel Assisting has obscured the real issues

219.

220.

Effectively it is asserted on behalf of the Members that in seeking to attribute
blame to individual officers, Counsel Assisting have set a task for the
Commissioner that she cannot achieve, because the truth can no longer be
ascertained. Further, it is asserted that Counsel Assisting have compounded
the difficulties by “presenting only the evidence that they consider supports
their conclusion”. It is suggested that this approach has “obscured the real
issues”. It is submitted that the fact-finding task is complex and may remain
incomplete.2”

It is asserted that it is not possible for the Commissioner to make findings on
each disputed fact, and she does not need to “given where the focus should
be”.208 Effectively, it is suggested that the focus should not be upon the
conduct of members of Victoria Police and Ms Gobbo, but rather the root
causes.

206 Responsive submissions of Victoria Police, Overview, [1.6].

207 Responsive submissions of Victoria Police, The approach of Counsel Assisting has obscured the real
issues, [1.15]-[1.18].

208 Responsive submissions of Victoria Police, The approach of Counsel Assisting has obscured the real
issues, [1.31].
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221. ltis said that Counsel Assisting have made grave factual errors, and proposed
findings that cannot be maintained,2° said to be exemplified by the treatment of
Mr Bateson.2% |t is said that Counsel Assisting seek findings that it is probable
that a decorated former officer may have engaged in the impugned conduct
without identifying evidence in support of the submission, and ignoring his
unchallenged evidence.?! It is also said that Counsel Assisting propose
serious adverse findings founded on manifestly inadequate evidence, such as
the finding that it is open to the Commissioner to find that Mr O’Brien knew of
Ms Gobbo’s assistance in the statement making process of Mr McGrath, noting
that he was not the head of Purana at that time.2:2

222. Issue is taken with each of these assertions.

223. Whilst Counsel for the members assert that the “real issues” are said to be root
causes of the failings rather than the attribution of “individual liability”, the real
issues for the Commission are those that are raised by the terms of reference
(as indicated above) and accordingly, those issues must be considered by the
Commissioner in order to acquit terms of reference 1 and 2 for the reasons set
out above.

224. ltis submitted that to eschew making findings concerning the individual
conduct of members of Victoria Police and Ms Gobbo, where such findings are
open, would ignore what is required by the terms of reference. Further, in order
to examine the root causes, it is necessary to examine what occurred.

225. Clearly, where it is possible, and bearing in mind the Briginshaw standard of
satisfaction, it is necessary for the Commissioner make findings of fact in order
to acquit terms of reference 1 and 2.

The approach of Counsel Assisting invites the Commissioner to trespass
beyond the Terms of Reference

226. lItis submitted on behalf of the Members that issues of conflict of interest
between different clients are not within the terms of reference, and that conflicts
are not identified with precision, making the submissions difficult to engage
with. An example of this is said to be in Counsel Assisting submissions as to
Ms Gobbo’s acting for Mr Thomas when she had acted for Mr McGrath. 23

227. Further, it is said that proposed findings about the statement taking practices of
Victoria Police do not fall within the terms of reference.24

228. It is submitted that the Commissioner should accept that a mere conflict of
interest between two clients, such as the representation of Mr McGrath by Ms
Gobbo and then Mr Thomas in circumstances in which each knew of all

209 Responsive submissions of Victoria Police, The approach of Counsel Assisting has obscured the real
issues, [1.19].

210 Responsive submissions of Victoria Police, The approach of Counsel Assisting has obscured the real
issues, [1.20].

211 Responsive submissions of Victoria Police, The approach of Counsel Assisting has obscured the real
issues, [1.27].

212 Responsive submissions of Victoria Police, The approach of Counsel Assisting has obscured the real
issues, [1.28].

213 Responsive submissions of Victoria Police, The approach of Counsel Assisting invites the
Commissioner to trespass beyond the Terms of Reference, [1.32]-[1.34].

214 Responsive submissions of Victoria Police, The approach of Counsel Assisting invites the
Commissioner to trespass beyond the Terms of Reference, [1.35].
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relevant circumstances is not relevant to the terms of reference in this inquiry.
Counsel for Ms Gobbo and Mr Bateson have gone to lengths to point out that
Mr Thomas was aware that Ms Gobbo had previously acted for Mr McGrath at
about the time that Mr McGrath had implicated Mr Thomas. There is no issue
that that is the case. The matter of concern is Ms Gobbo’s involvement in the
process whereby Mr McGrath’s statement was changed in a very significant
way. The conflict which arose from that, and the knowledge of it by some
members of Victoria Police is a matter of relevance.

229. Likewise, it can be accepted that the processes employed by members of
police concerning the taking of statements do not, without more, fall within the
terms of reference. However, where those processes have involved Ms Gobbo,
and in particular, if there is a suggestion of failure to disclose that involvement,
then such matters are within the scope of the inquiry.

230. These issues have also been examined as they touch upon the relationship
between Ms Gobbo and members of Victoria Police. This can be seen in
Chapter 7 of Counsel Assisting’s primary submissions, which deals with the
development of the relationship between Ms Gobbo and Victoria Police, where
Ms Gobbo metamorphosed from someone considered criminally suspect in late
2003 / mid 2004 into an unregistered informer to Purana in 2005, then
culminating in the unprecedented step of registering a practising criminal
barrister to provide information to police about the clients for whom she was
acting and continued to act.

231. Ms Gobbo, by her own admission, was regarded by members of the Purana
Taskforce as a “stooge” for those criminal clients and other associates
connected with organised crime. It has been submitted on behalf of Mr Bateson
that as far as he was concerned, Ms Gobbo was not a proper barrister, and he
regarded her as being the legal arm of Carl Williams’ criminal crew.2:5 Counsel
Assisting certainly do not submit that Ms Gobbo was engaged in the criminal
activities of Mr Williams or Mr Mokbel. However, the evidence does suggest
that her propensity to associate with such people outside of usual professional
circumstances caused police to harbour suspicion.

232. ltis submitted that the events of 2004 and 2005, prior to the third registration
are relevant to Ms Gobbo’s transition to the role as registered human source.
Her conduct with respect to Mr McGrath, demonstrated to the Purana
Taskforce, that (whilst she still may have been regarded by police as not a
proper barrister) she could be relied upon to assist police and to act in the
interests of the police. Ms Gobbo had proved her worth. She facilitated the
police desire to obtain evidence from Mr McGrath which assisted them to
charge Carl Williams for the murder of Michael Marshall. She was no longer to
be regarded as the “stooge” that she once was. Mr Bateson said in evidence
that in her representation of Mr McGrath, Ms Gobbo had impressed him and
acted contrary to the way he thought she would, and that he had indeed
probably regarded her as a stooge for Mr Williams and Mr Mokbel prior to that
time.2ts Albeit there are aspects of Ms Gobbo’s conduct?'” and stated

215 Responsive submissions of Victoria Police, Stuart Bateson, [14.8], [14.86].

216 Transcript of Commander Stuart Bateson, 20 November 2019, 3344, TRN.2019.11.20.01 C.

217 |n particular, Ms Gobbo’s admission that she ‘edited’ a statement made by Mr McGrath and provided
it to police prior to seeking instructions from her client.
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233.

234.

235.

236.

237.

motivation2:8 in her dealings with Mr McGrath which are most concerning, and
may give rise to a perception that she was furthering her own interests and that
of police, it is not submitted that it is open to conclude that Ms Gobbo was not
also acting in Mr McGrath’s interest.

During this period, the police were of the view that a “small cadre” of criminal
lawyers who were regularly involved in the representation of organised crime
figures were criminally suspect themselves. Ms Gobbo was initially regarded as
one of this group. In 2005, Ms Gobbo fed this view, and provided information to
Mr Bateson about her colleagues (one of whom was later a client when she
was charged by the Purana Taskforce during the year). In this way Ms Gobbo
further ingratiated herself as an asset of the Purana Taskforce.

In providing the information to Mr Bateson about Solicitor 2, Ms Gobbo also
provided information about and against the interests of other clients, Mr Mokbel
and Mr George Williams.

Evidence was heard as to Ms Gobbo’s disenchantment over the relationship
which had developed between Solicitor 2 and Mr Mokbel, and the perceived
usurping of her role. Mr Biggin referred to his understanding of Ms Gobbo’s
recruitment having come about as a result of an attempt to ‘corral’ her provision
of information to police into a single location.

These matters are all relevant to the circumstances in which Ms Gobbo came
to be registered, and, it is submitted, within the terms of reference.

Insofar as statement taking practices have been examined, that is limited to
matters connected to the terms of reference, and in particular, how Ms Gobbo
appeared to have become involved in that process, by looking at and marking
up statements, and telling clients to be “truthful”. Counsel Assisting has
submitted that this commenced with her representation of Mr McGrath in 2004.
Following this, Ms Gobbo was used by the Purana Taskforce to review Mr
Thomas’ transcripts in April 2006, in circumstances where there was concern
about the truthfulness of aspects of his account of events, in the knowledge
that she might assist as she had done with Mr McGrath, to produce a more
credible account before such an account might be committed to a statement.
She was then again involved in the process with Mr Cooper. The examination
of these matters exposes troubling processes in incremental statement taking
practices and failures in relation to disclosure obligations.

No intention to act with impropriety

Introduction

238.

239.

This submission on behalf of the Members indicates that the use of Ms Gobbo
as a human source has been the subject of inquiry twice prior to the Royal
Commission, and there was no finding in either inquiry that members had an
intention to act with impropriety.2°

It is noted that:

218 Submissions of Counsel Assisting, Volume 2 664. See also RC267, Transcript of meeting between
Ms Gobbo, Sandy White, Peter Smith, Steve Mansell, and Paul Rowe, page 24, VPL.0005.0051.0002 at

.0025.

219 Responsive submissions of Victoria Police, No intention to act with impropriety, [10.1]-[10.13].
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239.1.

239.2.

the Comrie Review found that Ms Gobbo’s handlers had not
appreciated the legal and ethical complexities involved in using a legal
practitioner as a human source

Mr Kellam in his subsequent inquiry into the conduct of individual
members found the same, and further concluded that the conduct
resulted from “negligence of a high order on the part of those
responsible for their supervision, guidance, instruction and
management”, describing the events as “serious systemic failure” by
Victoria Police, and that he did not consider the conduct by individual
police members resulted from any personal intention to act with
impropriety.

240. The submission by the Members essentially reiterates in general terms that the
evidence heard by the Royal Commission does not permit of a finding beyond

this.

241. Counsel Assisting take issue for the same reasons as above.

Features of the evidence

242. ltis submitted on behalf of the Members a number of factors strengthens the
proposition that there was no intention to act with impropriety.

242.1.

242.2.

242.3.

242 4.

242.5.

That because Ms Gobbo was registered in 1995, 1999 and 2005, and
not “run off the books”, it can be assumed that officers involved did not
act with impropriety.22

That detailed notes were kept by the SDU, indicating that officers were
aware that their conduct could be scrutinised. There was no selective
communications between the police and Ms Gobbo.22

Likewise, such observations apply to the investigators, who recorded
material concerning Ms Gobbo in their diaries, and would have been
aware that the SDU would also have been keeping records.222

Decisions were taken in the knowledge that a consequence was the
potential disclosure of Ms Gobbo’s role as a human source, for
example, the decision to call Ms Gobbo as a witness in the Dale
proceedings.2

Many people knew Ms Gobbo was a source, and none raised
concerns about the appropriate use with the ESD. This suggests that
members did not appreciate the unique issues that might arise from
using Ms Gobbo in the manner in which she was used.??*

243. Inrespect of this last matter, it is submitted that four critical factors informed the
widespread failures on the part of the many people (100+) who were aware of
Ms Gobbo’s role as a human source:

243.1.

confidence in the SDU

220 Responsive submissions of Victoria Police, Features of the evidence, [11.2]-[11.9].

221 Responsive submissions of Victoria Police, Features of the evidence, [11.10]-[11.15].
222 Responsive submissions of Victoria Police, Features of the evidence, [11.16]-[11.17].
223 Responsive submissions of Victoria Police, Features of the evidence, [11.18]-[11.19].
224 Responsive submissions of Victoria Police, Features of the evidence, [11.20]-[11.23].
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244,

245.

246.

247.

248.

249.

250.

243.2. knowledge of Ms Gobbo’s use by executive command — the
assumption that the propriety had been considered by those who had
“gone before”

243.3. members not being trained about the broader professional obligations

243.4. members not contemplating that Ms Gobbo would act contrary to her
professional obligations.

In relation to Ms Gobbo being registered in 1995, 1999 and 2005, and not “run
off the books”, the Commissioner should note the submissions in Chapter 9 of
Counsel Assisting’s primary submissions, concerning Mr Bateson’s association
with Mr Gobbo prior to her 2005 registration, which indicate that Ms Gobbo had
been in an informing relationship, however not registered. In this regard, the
Commissioner should note Mr Bateson’s position that he did not regard that
relationship as an informing relationship.

Other than what is referred to in the preceding paragraph, as a general
proposition the above points might be accepted, however it is necessary to
examine the facts concerning the individual members in order to determine
whether taken as a whole they prevent a finding that such officers may have
acted improperly.

It is through a careful analysis these records that the Commission is able to
assess the conduct of members of police. These records (including those
identified which enlarge upon the information considered by Mr Kellam and Mr
Comrie) provide an understanding of the knowledge and conduct of individual
members.

The evidence examined by the Commission reveals that some police officers in
fact had concerns about the propriety of what was occurring but did not
appropriately question it. The failure to raise these issues might reflect
reluctance of members lower in the hierarchy to question superiors, particularly
those superiors with prominence in the Victoria Police organisation.

The critical factors aside, issues associated with the use of Ms Gobbo as a
human source were apparent to even relatively junior officers such as Ms
Burrows, Mr Rowe and Mr Johns. If these matters were apparent to junior
officers, it is hard to explain why more senior officers, did not appreciate
likewise and to ensure that it was the subject of legal advice.

Similarly, the confidence of those down the line, who did not raise the issue of
Ms Gobbo’s use as a human source because they knew that Command had
considered the matter, serves to highlight the failure of Command to address
what were obvious issues, and raises questions as to why the obvious remedy
of legal advice was not taken.

Mr Kellam was not satisfied with the explanation offered to him for not obtaining
legal advice; that there was a concern about exposing Ms Gobbo to the legal
adviser which posed an unacceptable risk to her safety. The failure by more
senior officers to obtain legal advice or satisfy themselves that legal advice had
been sought is significant. One view open is that there was a concern that
advice obtained would prevent the use of Ms Gobbo, or alternatively that it
would expose what had occurred.

68| Page



This submission has been redacted due to a range of non-publication claims. These claims are not yet resolved.

251. Further, the documents show that many officers assumed that notes / records /
information concerning informers would not be disclosed in court proceedings.
Notes were routinely redacted by investigators without alerting the defence that
there was relevant material being withheld and the basis for it. When there was
concern that there might be a need to claim PII, steps were taken to avoid this
to the extent possible:

251.1. Prior to the committal of Mr Milad Mokbel there was a decision that Mr
Flynn’s diary notes of 22 April 2006 would not be disclosed prior to his
giving evidence. Investigators and the SDU engaged in discussion
about how they could avoid making a PII claim which would
necessitate the court becoming aware of Ms Gobbo’s status. It was
agreed that the notes would ostensibly be withheld on the basis of
relevance and the threat to Ms Gobbo’s safety. No PII claim was
made.

251.2. When Ms Gobbo was transitioned to the status of withess the “barrier /
break” concept was developed to provide a basis for the non-
disclosure of Ms Gobbo’s history as a human source in any
subsequent prosecution.

252. ltis also apparent from the evidence that investigators were conscious and
careful about what information they recorded in their diary as it related to Ms
Gobbo. For instance, a significant contrast can be drawn between the notes of
investigators and the notes of the SDU when they discussed issues associated
with the use of Ms Gobbo (as opposed to intelligence provided by her).

The failure to recognise conflict and obtain legal advice

253. In its response to the submissions of Counsel Assisting, Victoria Police has
accepted the inevitable conclusion that a major contributing factor to what
occurred was the failure to obtain legal advice at the time of recruitment or
when issues began to emerge. In this regard they accept the criticism of
Counsel Assisting.22

254. The organisation then seeks to shield individual members from criticism and
individual accountability:

254.1. itis asserted that no evidence has emerged which demonstrates any
intention or conspiracy to do anything improper or unlawful22

254.2. itis asserted that there is a body of evidence which strongly supports
the proposition that those who were engaged in the recruitment,
handling and management of Ms Gobbo did not engage in knowing
impropriety2?’

254.3. it is asserted that the failure of members to disclose Ms Gobbo’s role
during court proceedings can be explained by a lack of clarity on their
part about their roles and responsibilities#

225 Responsive submissions of Victoria Police, Tranche 2, Why it went wrong, [2.25].

226 Responsive submissions of Victoria Police, Tranche 2, The responsibility for what occurred is
primarily organisational, [2.29].

227 Responsive submissions of Victoria Police, Tranche 2, Individual Responsibility and Accountability,
[2.35].

228 Responsive submissions of Victoria Police, Tranche 2, The claim of a “failure to take responsibility”,
[5.14].
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255.

256.

257.

258.

259.

254.4. there is reference to the panel established by Victoria Police to review
the question of disciplinary action which had determined not to take
further action based upon determination that the issues occurred for
largely systemic reasons. In doing so it considered that there had been
“significant learnings”, emotional impacts on members exposed to
enquiries about the matter, and that significant time had passed.?2® |t is
noted that this panel reported to IBAC in late September 2018, around a
month before the High Court decision, having received the Kellam
Report in February 2015.

Submissions apportioning blame to Victoria Police are taken up by individual
members.2%°

There is an irony in some of the submissions accusing Counsel Assisting of
having a pre-conceived narrative. Victoria Police, in determining that its
members could share the same legal representation in the Commission,
effectively determined that regardless of the evidence revealed during the
Commission, there would not be a conflict between the organisational interests
of Victoria Police and those members, or indeed conflicts between those
members themselves. Consistent with the decision of its panel review, this was
a pre-determination by Victoria Police that it would not be critical of its
members from the outset of this inquiry. This pre-determination occurred in
circumstances where Mr Kellam had found that various members of Victoria
Police were guilty of negligence of a high order and he did not accept the
explanation offered to him about the failure to obtain legal advice.

Counsel Assisting are criticised for seeking to attribute blame on individual
members. Such members claim “surprise” that they have been the subject of
individual criticism, indicating that they had been ready to assist the
Commission to identify what went wrong, but now have been diverted from that
course. Counsel Assisting should have concentrated on identifying root
causes, rather than conducting an examination to individual wrongdoing.23

The claim of “surprise” by Counsel on behalf of individual members that have
been the subject of submissions by Counsel Assisting should be rejected as
nonsense. The terms of reference specifically require the Commission to
inquire into the conduct of current and former members of Victoria Police in
connection with the use of Ms Gobbo as a human source. The Letters Patent
from which the terms of reference arise specifically refer to the High Court
decision in AB & EF v CD which found that Victoria Police were guilty of
reprehensible conduct in knowingly encouraging Ms Gobbo to do as she did
and were involved in sanctioning atrocious breaches of the sworn duty of every
police officer to discharge their duties. Those Letters Patent also refer to Mr
Kellam’s conclusion that various members of Victoria Police were guilty of
negligence of a high order, and that a number of appeal proceedings were
underway and others were anticipated.

It is entirely unsurprising that such members might be criticised after a close
examination of their conduct.

229 Responsive submissions of Victoria Police, Tranche 2, Individual Responsibility and Accountability,
[2.39]-[2.40].

230 Responsive submissions of Victoria Police, Tranche 1, [1.8]-[1.9]; Tranche 2, Mr Cowlishaw, [26.9].
231 Responsive submissions of Victoria Police, Tranche 1, [1.3]-[1.4].
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260.

261.

262.

263.

264.

265.

266.

A major cause for concern in this Commission was the failure by Victoria Police
members to get legal advice when the circumstances plainly called for it. It is
the submission of Counsel Assisting that such basic failure cannot be
answered by finger pointing or claims of lack of understanding about roles or
the ability to get legal advice, particularly by those senior members in the Crime
Department and the SDU.

Submissions are made generally, and on behalf of numerous individual
members, to the effect that, whilst there was a recognition of the “narrow
conflict” issue of Ms Gobbo advising clients upon whom she had informed,
there was a failure from the time of her registration to adequately understand
the “wide conflict” issue associated with her continuing to act for those she was
informing upon.232 This is said to provide the reason for the failure to obtain
legal advice.

It is submitted that the failure to obtain legal advice was not as a consequence
of any failure to recognise that a “wide conflict” of interest existed, but rather a
deliberate choice.

This can be found for the reasons set out below.

First, there is an inherent unlikelihood that there was a wholesale failure by
police members aware of Ms Gobbo’s registration or use as a human source,
to recognise that legal advice should be taken, about a proposal to use a
criminal defence lawyer as a human source against her clients. Even if some
members did not identify the issue with precision, as police officers with regular
involvement in the criminal justice system, instinctively they would have known
that there were potential problems with such a proposal. This is borne out by
the fact that even junior officers were alive to potential difficulties with such a
proposal.

The position of Mr Overland is that he was aware of issues associated with Ms
Gobbo’s use as a human source, including the issue of conflict, but considered
that it was not his responsibility to ensure that legal advice had been taken.zs

Second, there is evidence that in fact there was concern over whether Ms
Gobbo could be used as a human source. A number of junior officers referred
to these matters being appreciated and discussed in relation to the use of Ms
Gobbo’s information:

266.1. Ms Burrows had graduated from the Police Academy in 1998, attained
the rank of Senior Constable in 2002, and obtained her first position as
a detective in 2003. She said in her statement to the Commission:

I recall that there were concerns about Ms Gobbo’s
registration as a human source because of her
profession and concerns for her personal safety. | also
recall discussions about how to manage her
registration as a human source. | do recall that those
concerns were discussed amongst our crew and

232 Responsive submissions of Victoria Police, Tranche 2, The Conduct of the SDU, [66.1]-[69.17];
Responsive submissions of Victoria Police, Tranche 1, Jim O’Brien, [48.25]; Gavan Ryan, [27.60]; Tony
Biggin, [43.13]-[43.14], Dale Flynn, [61.8]; Paul Rowe [57.13]-[57.16], [57.21]-[57.24]; Submission on
behalf of the SDU, [234].

233 Responsive submissions of Mr Overland, [91]-[93].
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266.2.

266.3.

266.4.

D/S/S O’Brien and that those concerns were
discussed on numerous occasions, including
immediately after the initial meeting between D/S
Mansell, D/S/C Rowe and Ms Gobbo.

After those initial discussions, | focussed on the
Operation Posse investigation and did not give further
thought to Ms Gobbo’s registration. | was aware that Ms
Gobbo was being handled by the DSU and, in my
position as a Detective Senior Constable, | assumed
that someone of a higher rank had determined that
we could receive and act on the information
provided.#

Mr Rowe graduated from the Police Academy in 1999, attained the
rank of Senior Constable in 2003, and became a detective in 2004.
When Mr Rowe was being questioned over whether he had been
involved in any discussion or contemplation of conflict, privilege or
confidentiality issues prior to the SDU becoming involved, part of Mr
Rowe’s response was:

Yeah, we had - and | don't know whether — | don't know
who is involved in this conversation, but | know we - |
discussed, and | think it might have been with Steve,
about, very early stages, whether - you know, once she
sort of indicated that this was something that she was at
least considering, | think straight away we sort of - it's not
like we had to articulate it to each other. She was a
barrister and she was Nicola Gobbo. We knew the issues
around it and | think the extent of the conversation was,
maybe, "Can this be done? If it's going to be done,
she's got to be managed by the SDU."%5

Later, he again referred to such consideration:

Well we were aware of it. | mean we were aware of it at
the end of 05 when she’s you know when people are
turning their minds to can this even be done.?%

Mr Johns had graduated from the police academy in 1999, attained
the rank of Senior Constable in 2003 and became a detective in 2005.
He had become aware of Ms Gobbo’s role as a human source either
before or after the arrest of Mr Cooper on 22 April 2006. He said he
was surprised about this for a number of reasons, including that she
was a lawyer and he had not known a lawyer to act as a human
source before. He went on:

At the time, | assumed that by the time the
information reached me, those responsible for
handling Ms Gobbo and my superiors had
considered whether we could act on information she
supplied. I did not receive information directly from the
SDU. Information came through DI O’Brien or DS Kelly,
as they were in contact with SDU members. At the time, |

234 Exhibit RC118 Statement of Liza Burrows, 10 May 2019, [56]-[57], VPL.0014.0030.0001 @.0009.
235 Transcript of Detective Sergeant Paul Rowe, 1 July 2019, 3276-3277, TRN.2019.07.01.01.
236 Transcript of Detective Sergeant Paul Rowe, 19 November 2019, 9511-9512, TRN.2019.11.19.01.
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assumed that both the SDU members and DI O’Brien
had considered whether we could properly act on
information that Ms Gobbo supplied. | do not believe |
was told when information came from Ms Gobbo. At the
time, | assumed that it was appropriate to do what | was
instructed to do.

| also assumed that legal advice had been obtained
about whether Ms Gobbo could be used as a source.
I knew that DI O’Brien had obtained advice about [Mr
Cooper] remaining in custody, so | assumed that
advice had similarly been obtained about using
information that came from Ms Gobbo.2%

267. Third, there is evidence of an appreciation of issues which called for clear legal
advice, including an appreciation of the “wide conflict”:

267.1. the submissions on behalf of the SDU refer to evidence of an attempt
to understand the conflict issue during the relevant period, pointing to
various occasions on which they asked questions of Ms Gobbo both
before and after Mr Cooper’s arrest.z® This indicates the appreciation
of issues for which legal advice should have been obtained.

267.2. On 20 April 2006, at a meeting between Ms Gobbo and members of
the SDU there was clear reference to an appreciation of the ‘wide
conflict:

MR SANDY WHITE: No-one’s gunna say that but I'm trying to
understand what - the conflict of interest
area is not something that we ever deal
with, all right, for you and it's - | mean,
some people could put up an argument
that a person who is a barrister
perhaps could never help the police
and still represent the person that
she's helping the police with. So I'm just
trying to get my head around this. Could
you - maybe it's even pointless talking
about it because you might actually think
I'm going ..........

MS GOBBO: Probably but what's the real point?

268. Fourth, as exemplified by Mr Johns’ case above, a number of members
understood or assumed that legal advice had been taken, reflecting an
appreciation of an obvious risk and the obvious action in response.®

237 See for example Exhibit RC1332 Statement of Tim Johns, 11 December 2019, 5 [32],
VPL.0014.0118.0001 @.0005; Exhibit RC1.3, Transcript of examination of Mr Black, 21 November.
2014, 22-23 and 36-37 IBAC.0002.0002.0001@.0023-0024 and .0037-.0038.

238 Responsive submissions on behalf of the SDU, [236].

239 See for example Exhibit RC1332 Statement of Tim Johns, 11 December 2019, 5 [32],
VPL.0014.0118.0001 @.0005; Exhibit RC1.3, Transcript of examination of Mr Black, 21 November
2014, 22-23 and 36-37 IBAC.0002.0002.0001@.0023-0024 and .0037-.0038.
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269. Fifth, there is evidence that there was consideration given to obtaining legal

advice:

269.1. It was advanced by some witnesses before Mr Kellam at the IBAC that
the reason for the failure to obtain legal advice was that confidentiality
considerations were paramount and the risks of obtaining such legal
advice outweighed the risks of not doing s0.24

269.2. In this respect, Mr O’Brien gave the following evidence:

MR HEVEY:

MR O'BRIEN:

MR HEVEY:

MR O'BRIEN:

MR HEVEY:

MR O'BRIEN:

MR HEVEY:

MR O'BRIEN:

Did Purana, under your command, ever
consider any of the ethical issues that might
be involved in relation to the use of a
barrister who could be acting, at that time,
with some of the people she was referring
to?

No. I don't think so. Not post the Mr Cooper
incident.

Was there ever any thought process that
was gone through by yourself or those
within your organisation, "Look, boss,
should we get independent legal advice
on this to see that we're doing the right
thing?"

Well, there was something certainly we
considered about, but where do we go?

Well, you've got the director of the Police
Legal Services, then being run, | think, by Mr
McRae.

Given the profile of the source, you would
only have had to put the scenario up to
identify who the source was, regardless of
whether it be someone from the Crown or
someone outside the Crown.

Wasn't there anyone in the state or indeed
interstate whom you could trust to give
independent, hopefully expert advice in
relation to the way it could be handled?

I didn't consider there was anybody to do
that without some form of a chance of
compromise...2t

269.3. ltis noted that such explanation was rejected as an excuse by Mr

Kellam.242

240 Exhibit RC0113B, Kellam Report, 6 February 2015, 55 and 84, VPL.0007.0001.0001@.0058 and

.0087.

241 Exhibit RC1.3, Transcript of examination of James (Jim) O’Brien, 12 November 2014, 26-27,

IBAC.0002.0002.0004@.0028.

242 Exhibit RC0113B, Kellam Report, 6 February 2015, 55 and 84, VPL.0007.0001.0001@.0058 and

.0087.
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270

271.

272.

273.

274.

275.

On 18 July 2007, Mr O’Brien and Officer Sandy White, in the context of
discussion of consideration of Ms Gobbo becoming a witness against Mr
Karam, referred to the potential for the conviction of Mr Cooper, and the
conviction of others, to be impacted if Ms Gobbo’s role became known. They
agreed that legal advice was needed in relation to the “fallout”, referring to the
fallout from the decision to make Ms Gobbo a witness.2** When the decision
was taken that she would not be a witness, no legal advice was sought, despite
an awareness that convictions may have been improperly achieved.

The submissions on behalf of the SDU acknowledge that legal advice should
have been sought from an early stage, though it was not considered necessary
at the time.2* This indicates there had been some consideration, at least, of
whether legal advice was necessary.

Sixth, it was obvious that issues associated with Legal Professional Privilege
(LPP) also called for legal advice which was never obtained. Whilst LPP was
recognised as an issue by the SDU, there were apparent uncertainties
concerning its application. No Standard Operating Procedure (SOP) was
developed so that there would be a consistent approach by handlers in dealing
with the information they were receiving from Ms Gobbo. It could reasonably be
expected that the drafting of such an SOP would have involved the need for
legal advice.

Very significantly, without seeking legal advice there was a determination made
that intelligence relevant to corruption was required to be reported to the ESD
whether or not it was legally privileged information.

Seventh, risks relating to Ms Gobbo’s profession that were understood were
not included in any risk assessment. For example, even though LPP was
recognised as an issue, it was not referred to or dealt with as a risk in the
November 2005 or April 2006 risk assessments. The control measure
associated with recognising a risk such as this in the risk assessment would
inevitably have pointed to the need to obtain legal advice in relation to
understanding the bounds of LPP and the utilisation of information provided by
the source.

Eighth, there was a failure to obtain legal advice about the use of Ms Gobbo in
other situations when the circumstances obviously called for it:

275.1. There was no legal advice sought as to the consequence of Ms Gobbo
attending to advise Mr Cooper on 22 April 2006, either before or after
Ms Gobbo indicated that she would attend, or after she did attend, by
either the SDU or investigators. This is to be contrasted with other
advice sought on the night about the lawfulness of keeping Mr Cooper

I " custody without charge.

275.2. On 24 July 2006, concern arose about Ms Gobbo being summoned to
the OPI, where her role as a human source might potentially be
exposed. In that context at a meeting of SDU members, Mr Black
made a note in his diary ‘Future 38387 v Royal Commission?’. In
evidence, Mr Black said that he did not know if he verbalised the
words ‘Royal Commission’, but he certainly said, “Listen, you know

243 Submissions of Counsel Assisting, Volume 2, [2445].
244 Responsive submissions of the SDU, [45].
245 Responsive submissions of the SDU, [18e].
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275.3.

275.4.

275.5.

this will be the subject of a review”. He acknowledged that at the time
this occurred there were suggestions that there could or should be a
Royal Commission because of various corruption issues. Mr Black
said he had never written a similar note in relation to any other source
to the effect that their future use or continued use may result in a
Royal Commission, which he understood would at least in part seek to
establish whether or not there had been improper conduct, albeit he
said he was not concerned about that. Mr Black was asked when he
raised this matter whether there was any discussion. He responded
that there was broad discussion as to whether or not it had been a
good decision to allow Ms Gobbo to visit Mr Cooper, referring to the
event having been the commencement of the downfall of the Mokbel
cartel, a major objective achieved by the Crime Department which had
been discussed around the office for days, weeks and months. He
accepted that any review would have involved great scrutiny of the
decision to allow Ms Gobbo to speak to Mr Cooper. Mr Black said in
raising the issue he was endeavouring to raise awareness that one
day someone might review what they had done.24

On 3 July 2007, Mr Sandy White spoke with Ms Gobbo and urged her
not to act in conflict and represent Mr Karam, with Mr Sandy White
indicating that he would hate to think that “ultimately a conviction could
be overturned because there was an allegation or suggestion or a
bloody inquiry in relation to whether he got a completely unbiased
uncompromised defence” and to which Ms Gobbo responded that no
one was ever going to find out, and that there were already 20 people
in that category. Mr Sandy White responded that he knew this.24

The need for legal advice was considered by members of the SDU
and the Crime Department in mid-2007 in the context of the
recognition of the “wide conflict” associated with Ms Gobbo’s
representation of Mr Karam, and concern over this leading to the
exposure of her use as a human source in other matters which might
lead to convictions being jeopardised. It is submitted that the legal
opinion being considered concerned the question exercising the minds
of some officers; that is whether use of Ms Gobbo as a human source
against clients might be regarded as sufficiently improper or irregular
to result in the overturning of convictions or loss of evidence. However,
when it was determined that Ms Gobbo would not be called as a
witness, it was also determined not to obtain legal advice. The
underlying issue, and the potential consequence to trials did not
vanish. The inference open is that the advice was only considered
necessary if the proposed decision (that is to use Ms Gobbo as a
witness) might lead to the exposure of her role, and therefore the risk
to convictions.

In a similar vein, in December 2008 and January 2009 when there was
consideration of Ms Gobbo becoming a witness against Mr Dale, there
was an appreciation of numerous issues associated with Ms Gobbo’s
use as a human source, including that convictions may be overturned
or future prosecutions jeopardised, and the prospect of inquiries
including by way of OPI and Royal Commission. Again, there was no
legal advice initiated by anyone to allay such concerns. Rather the

246 Transcript of Mr Black, 23 October 2019, 8209-8213.
247 Submissions of Counsel Assisting, Volume 2, [2398].
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276.

277.

278.

279.

280.

“barrier / break” concept emerged as a way to avoid having to disclose
Ms Gobbo’s role.

275.6. Again in a similar vein, in mid-2009, in the context of concern over Ms
Gobbo becoming a witness, this time for the Briars Taskforce, there
was again consideration that a Royal Commission might be called, as
well as convictions being jeopardised, as a result of Ms Gobbo’s use
as a human source being exposed. Concerns were raised that any PII
argument “could / would fail”. There was no legal advice taken in
relation to such concerns.

Ninth, the April 2006 risk assessment occurred following the attendance of Ms
Gobbo at St Kilda Road Police Station to advise Mr Cooper on 22 April 2006.
The risk assessment was updated to identify that Ms Gobbo “in her role as a
barrister” had been involved in advising certain high level criminals in making
statements to assist police, which might constitute a safety risk if it was
perceived that she was acting contrary to the interests of those within the
Mokbel group. There was no identification of even the “narrow conflict” risk
which was clearly appreciated by this time. A recognition of such risk would
inevitably have pointed to the need to obtain legal advice in relation to the
police utilisation of Ms Gobbo as a source.

Tenth, there was a failure to conduct formal risk assessments after April 2006.
The only real assessment of risk was contained within the SML and was limited
to risks associated with Ms Gobbo’s safety. Formal risk assessments following
this time would have raised numerous concerns about Ms Gobbo’s use beyond
those related to her safety, which inevitably would have called for legal advice.

It is submitted that it is reasonable to infer from these matters that:

278.1. there was contemplation of issues associated with the use of Ms
Gobbo of the kind known to require legal advice around the time of,
during the initial stages of, and throughout Ms Gobbo’s registration

278.2. there was contemplation of legal advice during this time

278.3. achoice was made not to obtain legal advice in relation to the use of
Ms Gobbo as a human source before, during and after Ms Gobbo’s
registration.

The propriety of using Ms Gobbo as a human source was a fundamental issue
that required an answer from the outset. So obvious was the issue that junior
investigators assumed that their superiors had turned their minds to these
issues and obtained legal advice. The question as to whether it was
appropriate to use Ms Gobbo as a human source in the manner contemplated
was not a question that could simply be referred to the SDU or 1&CS more
broadly and forgotten about by those in the Crime Department. It was the
Purana investigators primarily, who would rely on the information to build cases
and prosecutions. Regardless of who got the legal advice, those handling and
managing Ms Gobbo, and those receiving and using her information, were
obliged to ensure that her use was appropriate. That assurance could only ever
have come through obtaining of legal advice.

As indicated above, the response from Mr O’Brien during the IBAC hearing in
2014 was not to shift responsibility onto the SDU to obtain such advice; rather it
was to claim that the risk of compromise in doing so was too high. Even if this
were to be accepted, this would not mean that it was acceptable to press
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ahead with Ms Gobbo’s use in the absence of legal advice. The appropriate
response would have been to not proceed.

281. Itis submitted that if the notion that advice was not sought because of
concerns over the safety of Ms Gobbo is rejected, as it was by Mr Kellam, it
can only be inferred that there was concern that the advice would prevent
Victoria Police from using Ms Gobbo in the manner desired, or once she had
been used, that it might undo the achievements brought about because of it,
and / or cause the embarrassment to Victoria Police that had been referred to
in the risk assessments.

Matters raised by Victoria Police in Tranche 2 submissions

282. Victoria Police submits that the following errors are “illustrative” of the errors
made by Counsel Assisting in relation to the reporting and consideration of the
evidence:#

Example 1 — the decision not to use Ms Gobbo as a withess against Mr Paul

Dale.

282.1. Counsel Assisting are criticised for selectively quoting material and
omitting material which identifies concerns for Ms Gobbo’s safety. The
Commissioner should accept that there were concerns as to Ms
Gobbo’s safety. Clearly in the relevant decision making, the safety of
Ms Gobbo had to be considered and was considered. The point that
Counsel Assisting are making is that there were other issues which
were very important which concerned the administration of justice. It
was ultimately for the Court, not for Victoria Police, to weigh up those
competing considerations.

282.2. Counsel Assisting point out that when Mr Ashton, upon receiving Mr
O’Connor’'s memorandum, understood the true breath and extent of
Ms Gobbo’s informing the decision was made to withdraw her as a
witness to avoid exposure of Ms Gobbo’s role. Further, despite Ms
Gobbo being withdrawn as a witness, Victoria Police still had
information relevant to the proceeding against Mr Paul Dale which was
not disclosed.

Example 2 — the claim of material being withheld from the defence in relation to
Mr Thomas

282.3. This submission by Victoria Police regarding the purported disclosure
by Mr Bateson is misconceived. The relevant material was not
disclosed. This is dealt with in detail below.

Example 3 — handwriting on Ms Gobbo’s 7 September 2009 letter

282.4. Counsel Assisting accept that the inference is not open that the
handwriting is that of Mr Wilson, and the evidence indicates that it was
the writing of Ms Parsons.

248 Responsive submissions of Victoria Police, Tranche 2, Submissions that are based on errors about
the evidence or fail to take into account evidence, [11.5].
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282.5.

282.6.

There are two references to Exhibit RC1075 in Victoria Police’s
submission at [91.18] — it is apparent this should refer to Exhibit
RC1034.

In relation to the matters submitted at [91.26], it is accepted that Ms
Parsons and the VGSO were focussed on matters related to Ms
Gobbo’s safety and impediments to her entry to the witness protection
program. It is not accepted that this was the sole focus of Mr Cornelius
and Mr McRae for reasons addressed in the primary submissions, and
in respect of Mr Cornelius in this reply.

Example 4 — DPP concerns about the use of Ms Gobbo as a human source

282.7.

282.8.

It is submitted that Counsel Assisting do not even refer to a file note
from October 2014, where the DPP told IBAC that he had a “serious
concern” for the integrity of some past criminal trials that had been
held in the past decade.

It is not controversial that, by this stage, the DPP had concerns about
the integrity of some past criminal trials. It must be remembered that
Mr Dowsley published an article revealing the relationship between
Victoria Police and Lawyer X on 31 March 2014.2#¢ Up until that time
there had been no disclosure to the seven individuals considered in
the AB v CD proceedings.?° It is unclear what criticism is made of
Counsel Assisting by Victoria Police in relation to his issue.

249 Transcript of Sir Ken Jones, 13 December 2019, 11308, [1-3].
250 Transcript of Sir Ken Jones, 13 December 2019, 11308, [18-44].
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REPLY SUBMISSION: VICTORIA POLICE &
MS GOBBO - THE RECRUITMENT OF MS
GOBBO & THE CLAIM THAT THERE WAS
NO CORALLING OF INFORMATION

283. The submission by Victoria Police essentially eschews any connection between
the informing by Ms Gobbo to Mr Bateson and her subsequent informing to Mr
Rowe and subsequent registration by the SDU. It is said that the happenstance
of Ms Gobbo’s approach to Mr Rowe means that there could not have been a
predetermined plan to “corral the information” that Ms Gobbo had been
sporadically and intermittently offering to various members of Victoria Police.2!

284. Ms Gobbo disputes this, submitting that the evidence clearly demonstrates that
Victoria Police targeted and recruited her and accordingly there should be a
finding that she was actively recruited by Victoria Police.%?

285. Whilst accepting that the contact between Ms Gobbo and Mr Rowe on 31
August 2005 was not planned, it cannot be said that there was no awareness
that Ms Gobbo might be capable of assisting the interests of the police and that
such an opportunity might arise.

286. The Commission heard evidence about the consideration given by Mr Sandy
White and Mr O’Brien in mid-2004 to recruiting Ms Gobbo around the time she
was in hospital and considered vulnerable.3

287. Whilst various parts of the Crime Department may have operated in silos, those
that sat above them had an eye in each of the silos. For example, the Purana
Taskforce had produced the “Operational Assessment into the Mokbel Criminal
Cartel”. This was presented at a Purana Taskforce Update meeting in May
2005. At around that time the MDID was embarking on Operation Quills, of
which Mr Mokbel was a target. There would naturally need to be some
communication to ensure that one was not stepping on the toes of the other.

288. In this regard, on 6 June 2005, those overseeing the Purana Taskforce,
including Mr Overland, Mr Purton and Mr Swindells, were informed by written
update that “Nicola Gobbo had attempted to make contact with Operation
Purana members offering information. Her motives for this are yet to be
established.” There was obviously discussion about this matter as Mr Purton
noted that Ms Gobbo was to meet with Mr Bateson.2 In fact, two days before
Mr Bateson and Ms Gobbo had met for the second time. On that occasion she
had provided information including about Solicitor 2 and had said that not
enough attention was being paid to Mr Mokbel’s restrained assets.®

251 Responsive submissions of Victoria Police, Tranche 2, Initial motivations of Ms Gobbo and relevant
members of Victoria Police, [64.9], [64.16].

252 Responsive submissions of Ms Gobbo, [300]-[301].

253 Submissions of Counsel Assisting, Volume 2, [671]-[674].

254 Submissions of Counsel Assisting, Volume 2, [1163]-[1164].

255 Submissions of Counsel Assisting, Volume 2, [1157].
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289.

290.

201.

292.

293.

294.

295.

On the same day, following this meeting, Mr Purton received an update in
relation to the arrest and interview of Milad Mokbel by the Lorcha Taskforce.
He noted in his diary that Milad Mokbel had called Ms Gobbo for legal
representation.2¢

The provision of information to Mr Bateson could better be described as
‘regular” than “sporadic and intermittent”. Ms Gobbo had given a hint of what
was to come on 23 March 2005 when she thanked Mr Bateson for keeping her
name out of the committal, provided him information about three of her legal
colleagues, and stated that “none of the barristers involved could be trusted
and that any approaches to potential withesses should not be made through
them.”25” Mr Bateson met with Ms Gobbo and received information on; 23 May,
4 June, 29 June, 21 July and 23 August 2005. He reported to Mr Ryan after
every meeting, in the nature of a handler reporting to his controller.#

On 17 August 2005, Ms Gobbo spoke with Mr Flynn following the operation
Quills arrests, and mentioned to him that Solicitor 2 was working on behalf of
Tony Mokbel and giving instructions to those arrested in the operation, and she
also accused her of perverting the course of justice. Mr Flynn said that he
would investigate the matter and notified Messrs Shawyer and O’Brien.2?

On 31 August 2005, when Ms Gobbo presented herself to Mr Rowe, Mr
O’Brien gave instructions to put Ms Gobbo on tape. Tellingly, the first person
Mr O’Brien spoke to was Mr Ryan.2®® |t is reasonably open to infer he did this
because he was aware Ms Gobbo had been providing information to the
Purana Taskforce.

On 1 September 2005, Ms Gobbo rang Mr Bateson. Mr Bateson recorded the
conversation in his diary, commencing on the top of the page:

GOBBO initially stated concerned re Solicitor 2’s comments that she
would be receiving unedited notes. Reassured that would be
resisted. Then spoke of run in with Drug Squad which ended in her
crying. Obviously wanted to push that she is not and would not
involve herself in any criminal activity. Allowed to vent. A/DDI RYAN
informed.261

On 14 September 2005, Ms Gobbo contacted Mr Bateson and informed him
that she was meeting with Mr Mansell (MDID) and wanted to know if she could
inform them of her involvement with Mr Bateson. He said that she could and
then informed Mr O’Brien who by that stage was the Acting Officer in Charge of
the Purana Taskforce.2?

On 15 September 2005, Ms Gobbo spoke to MDID detective, Mr Bartlett at
court. She told him that Mr Luxmore was cooking methamphetamine for Tony
Mokbel. Mr Bartlett reported this to Mr O’Brien.263

256 Submissions of Counsel Assisting, Volume 2, [1168].

257 Submissions of Counsel Assisting, Volume 2, [1128].

258 Submissions of Counsel Assisting, Volume 2, [1144], [1157], [1177], [1186], [1216].

259 Submissions of Counsel Assisting, Volume 2, [1310], [1311].

260 Submissions of Counsel Assisting, Volume 2, [1224].

261 Exhibit RC0272 Commander Stuart Bateson diary, 15 June 2005, 29, VPL.0005.0058.0233 @.0261.
262 Submissions of Counsel Assisting, Volume 2, [1247], [1248].

263 Submissions of Counsel Assisting, Volume 2, [1336].
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296. The submission by Victoria Police, which refers in terms to Counsel Assisting’s
reference to Ms Gobbo’s recruitment being an attempt to “corral the
information” does not deal with the evidence given by Mr Biggin:

My recollection of the conversation with Sandy White is that he told
me she'd been registered by Drugs and the reason for that is she'd
been speaking to a number of police and there was an attempt to try
and actually corral who she was speaking to.24

297. In circumstances where there is evidence that those overseeing various
branches of the Crime Department, and those within some of those branches
were aware of the matters above, the description of Mr Sandy White as
reported by Mr Biggin, is apt.

264 Submissions of Counsel Assisting, Volume 2, [1302], [1506]; of Mr Anthony (Tony) Biggin, 9 October
2019, 7474, TRN.2019.10.09.01.
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REPLY SUBMISSION: VICTORIA POLICE,
MR RYAN, MR O’BRIEN & MR O°'CONNELL
— DIARY KEEPING PRACTICES

The lack of diary notes

298. Diary notes, assuming they are accurately recorded, provide a
contemporaneous record of events which may be relevant at a later stage of an
investigation or in the giving of evidence. In relation to the latter, such notes
can be used to refresh memory, or in the event of lost memory, provide a
reliable account of events.

299. If accurate notes are deliberately not taken by investigators, there is good
reason to question why. The result of such conduct is that the court and the
defence are deprived of disclosure. It enables the investigator to later provide
an account which might be inconsistent with what actually occurred, denying
the tribunal the opportunity to interrogate the credibility or reliability of that
account. It also enables the investigator to claim a lack of memory.

300. Despite the ability to use Ms Gobbo’s human source code in any diary entry,
and the availability of a claim of PIl which would, under usual circumstances,
avoid disclosure beyond a court, it is apparent that a number of investigators
did not take notes, or took limited notes, as to certain matters relating to Ms
Gobbo in her role as a human source.

301. Consequently, in evidence to the Commission there were claims of non-
recollection and a questioning of records which were not those of the witness.
Submissions have similarly been made. It is submitted that in considering such
submissions, regard should be had as to whether there was a deliberate
decision taken not to take notes, and the reason for it.

302. The Commissioner may also wish to consider whether such matters are
relevant to any policy recommendations.

303. Outlined below are a number of these instances.
Mr Ryan

304. Mr Ryan gave evidence that he took caution in making notes about a human
source. He said in respect of Ms Gobbo that:

Ordinarily, | would receive information from the SDU by telephone.
They would usually refer to the source as a “RHS” or “3838”. Due to
the type of information, | deduced that the source was Ms Gobbo but
never used her name when | passed information on to the relevant
investigation team.

Where | received information via the sterile corridor, | would
immediately pass it on to the relevant Purana crew. On occasion |
would also record it in my diary. | didn’t always record the information
in my diary because | was extremely security conscious of her safety
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305.

306.

307.

and | was cautious about what | wrote in my diary because it was
frequently subpoenaed for production. | feared that information
recorded might jeopardise her safety.

On 19 April 2006, Mr Ryan took part in a meeting with Mr O’Brien and Mr
Bateson. Mr Bateson recorded in discussion of supplying “transcripts to 3838
with edits and have her approach [Mr Thomas]”. SDU records reveal the
carrying out of this plan. Mr Ryan (and Mr O’Brien’s) diary note of the meeting
did not refer to this proposal.2®s A substantial attack is made upon the
submissions of Counsel Assisting in respect of this matter, the reply to which is
dealt with below. That attack includes reliance on Mr Ryan not having been
asked questions about the meeting, although he was. He said that he did not
remember a decision to deal with Mr Thomas through Ms Gobbo. The
submission also includes reliance upon Mr O’Brien’s lack of memory of the
event and an innocent explanation of the note provided by Mr Bateson.27

The submission on behalf of Mr Ryan refers to the ICR records of
dissemination of information about Mr Thomas that came from Ms Gobbo in
mid-2006. It is submitted that the Commission cannot be certain that
information about Mr Thomas was disseminated to Mr Ryan on those days
because it is not recorded in his diaries, and the ICRs contained errors.268

On 9 November 2007, Ms Gobbo told the SDU that she had heard Mr Thomas
was “really down” and was seriously contemplating telling the Purana
Taskforce he would no longer provide evidence in the upcoming prosecution of
Mr Orman. Ms Gobbo reported that Mr Thomas needed a visit from the Purana
Taskforce to set him straight. She reported Mr Thomas was very stubborn, and
if pushed would withdraw his cooperation as a matter of principle. The SDU
recorded that this information was reported to Mr Ryan.2® A submission is
made on behalf of Mr Ryan that it is not possible to be satisfied to the requisite
standard that the information was disseminated to Mr Ryan as he has no
recollection of receiving the information, no diary entry recording receipt of it
(his diary for this period was not located), and the ICRs contained errors.

Mr O’Brien

308.

3009.

It is put in submissions on Mr O’Brien’s behalf that he took “prolific” diary notes
in support of submissions that there is no evidence to support a conclusion that
Mr O’Brien directed Purana members to deal with information concerning Ms
Gobbo in a way that would protect it from disclosure to an accused person, or
in court proceedings.?®

It is submitted it would be most unlikely that Mr O’Brien would have made any
note of such a direction to his investigators. An analysis of Mr O’Brien’s diary
notes as they relate to Ms Gobbo indicates that his note taking in respect of
SDU dealings concerning Ms Gobbo was generally limited to reports of

265 Exhibit RC0310 Statement of Mr Gavan Ryan dated 13 June 2019, 8, [44]-[45],
VPL.0014.0039.0001_R1S @.0008.

266 Submissions of Counsel Assisting, Volume 2, [903]-[922].

267 Responsive submissions of Victoria Police, Jim O’'Brien, [28.54]; Transcript of Mr Gavan Ryan, 13
August 2019, 4456, TRN.2019.08.13.01.C.

268 Responsive submissions of Victoria Police, Jim O’'Brien, [28.152].

269 Submissions of Counsel Assisting, Volume 2, [2870].

270 Responsive submissions of Victoria Police, O'Brien, [48.27], [51.20].
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310.

311.

312.

313.

314.

intelligence from the SDU from “3838”, or otherwise brief and uninformative. A
number of instances are set out below.

The SDU records indicate that on 4 January 2006, Ms Gobbo told her handler,
Mr Peter Smith, that Mr Cooper wanted a bail variation so he could fly
interstate, indicating if she could achieve this it would enhance her relationship
with him. On 5 January 2006, Mr Peter Smith spoke with Mr Sandy White and
then Mr O’Brien about the matter. It was determined that Ms Gobbo would be
provided with Mr O’Brien’s phone nhumber and advised that he was Mr Flynn’s
supervisor and may agree to a request in Mr Flynn’s absence. Mr O’Brien
recorded in his diary at 1:10pm, intelligence which he had received from Mr
Peter Smith and Mr Black that had come from “3838”. At 3:10pm he recorded
in his diary that he returned a telephone call to “solicitor Nicola Gobbo” in
relation to an application to vary bail for Mr Cooper. He recorded nothing in his
diary about the preceding conversation with the SDU.27* In his evidence Mr
O’Brien initially disputed that he had such a conversation with the SDU, and
then said he had no memory of it. His submission refers only to his interaction
with Ms Gobbo in her capacity as Mr Cooper’s legal counsel and fails to deal
with the evidence of his earlier interaction with the SDU in which such
arrangements were made.

In February 2006, when Ms Gobbo was becoming involved in attempting to
negotiate a resolution for Mr Thomas, the SDU records discussion with Mr
O’Brien about Ms Gobbo’s involvement, including that Mr O’Brien would
monitor Mr Bateson’s notes “re sanitising HS involvement in Thomas s’ment”.
Mr O’Brien’s diary referred to the meeting with Mr Sandy White, but did not
refer to this matter.272

On 15 March 2006, when Ms Gobbo had expressed her unhappiness at her
inclusion in the statement of Mr Andrews, Officer Green spoke to Mr O’Brien
about the matter recording that the Purana Taskforce did not regard it of
significance and that he would arrange or Mr Bateson to speak with Ms Gobbo.
Mr O’Brien recorded in his diary that he received intelligence that had come
from Ms Gobbo, but did not record the conversation regarding Mr Andrews’
statement.2”

Following 22 April 2006, Mr O’Brien had a conversation with Mr Sandy White
about their concerns as to Ms Gobbo’s representation of Mr Cooper. He made
no diary note of the conversation (nor for that matter did Mr Sandy White).274

On 13 August 2006, Mr Green reported to Mr Sandy White that Ms Gobbo had
obtained a letter in which Mr Williams had referred to her as a dog. They
discussed the court case of Mr Williams which was scheduled the following day
and the likelihood of his issuing subpoenas which might compromise her. The
SDU records indicates contemplation that the letter might be useful to prevent
this, and that Mr Sandy White spoke with Mr O’Brien who agreed, and an entry
indicating that Mr O’Brien thought the letter would be very useful.2s It is
submitted on behalf of Mr O’Brien that the inference sought to be drawn by
Counsel Assisting (that the letter might be useful in resisting disclosure under

271 Submissions of Counsel Assisting, Volume 2, [1796], [1899.17] ; Exhibit RC0281 ICR3838 (015), 4
January 2006, 110, VPL.2000.0003.1696.

212 Submissions of Counsel Assisting, Volume 2, [819], [834].

273 Submissions of Counsel Assisting, Volume 2, [858].

274 Transcript of Mr James (Jim) O’Brien, 6 September 2019, 5748-5749, TRN.2019.09.06.01.C.

275 Submissions of Counsel Assisting, Volume 2, [1013].
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any subpoena) could not be drawn, with reference to Mr O’Brien’s evidence
that he was off duty, had no memory of the discussion and did not have a diary
note.2

315. On 18 September 2006, Mr Peter Smith spoke with Mr O’Brien about the
potential that he might be contacted by the Victorian Bar Ethics Committee in
relation to a complaint Mr Williams had made about Ms Gobbo having a conflict
of interest. Mr Peter Smith recorded discussion about Mr O’Brien confirming an
investigation into threats by Mr Williams to Ms Gobbo.?”” Mr O’Brien’s diary
recorded him as engaging in supervision and administration during this time.
He said he had no recollection of the matter.28

316. On 6 March 2007, a meeting took place between Mr Sandy White, Mr
Anderson and Mr Richards of the SDU with Mr O’Brien and various other
investigators in the Purana Taskforce. The meeting included discussion about
Ms Gobbo who had been approached by Milad Mokbel to assist in negotiating
a plea. The SDU was provided with information to provide Ms Gobbo in relation
to Purana Taskforce requirements for a plea deal. Mr O’Brien recorded in his
diary “Discussion 3838 — Milad Mokbel”. When asked about these matters in
evidence Mr O’Brien said they were not his notes, that he did not have any
direct plan, he was receiving information.27

317. On 30 April 2007, Ms Gobbo told the SDU that Milad Mokbel was very keen to
plead guilty, that he was concerned about his wife being in custody and that he
wanted to speak to Mr O’Brien. The SDU records indicate that Mr O’Brien was
notified of this matter. Mr O’Brien, in the absence of a note in his diary would
not accept that he had been given this information. When it was put to him that
he might have handed the matter to Mr Flynn who had subsequently attended
upon Milad Mokbel, he conceded he may have done this.2&

318. On 29 June 2007, the diary of Mr Sandy White records that Mr O’Brien and
other investigators attended at a meeting with the SDU to discuss issues
related to the committal of Milad Mokbel and his co-accused which was set
down a few days hence. The notes indicated discussion of police notes
revealing Ms Gobbo’s attendance at the police station on the night of 22 April
2006, discussion as to Pll (the evidence would suggest the avoidance of
making such a claim), and agreement to redact the notes on the basis of
relevance and threats to Ms Gobbo.?8* Neither Mr Sandy White nor Mr O’Brien
were examined about Mr Sandy White’s diary entry, which had clearly not been
appreciated at the time (Mr Flynn and Mr Rowe who were called subsequently
were examined about it). The submission on behalf of Mr O’Brien complains
that he was not asked about the meeting.282 The examination of Mr O’Brien
involved his being questioned as to various entries in his diary regarding
interactions with the SDU. His diary did not record this meeting, rather it

276 Responsive submissions of Victoria Police, O'Brien, [52.132].

277 Submissions of Counsel Assisting, Volume 2, [1016].

278 Transcript of Mr James (Jim) O’Brien, 6 September 2019, 5717, TRN.2019.09.06.01.C.

279 Submissions of Counsel Assisting, Volume 2, [2660]-[2663]; Transcript of Mr James (Jim) O’Brien, 6
September 2019, 5814, TRN.2019.09.06.01.C.

280 Submissions of Counsel Assisting, Volume 2, [2708].

281 Submissions of Counsel Assisting, Volume 2, [2736]-[2738].

282 Responsive submissions of Victoria Police, O'Brien, 253, [53.53].
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319.

320.

321.

recorded that he was performing supervision and administration duties at the
office.2s3

On 17, 18 and 24 July 2007 Mr O’Brien was involved in a series of meetings in
which Ms Gobbo’s use and future as a human source or as a withess was
being discussed, including the discussion of the need for legal advice. These
matters are referred to in detail elsewhere in this submission. On 17 July 2007,
a Crime Department, Purana Taskforce Update meeting was attended by Mr
Overland, Mr Blayney and Mr Brown. Mr Overland took no notes, Mr Brown
recorded attending a “Purana Update”, and Mr O’Brien recorded “Karam /
3838”. Mr O’Brien was asked about whether the subjects “Karam” and “3838”
were related and he said he did not know due to the lapse of time.24 After Mr
O’Brien had given his evidence, Mr Blayney’s diary entry was produced to the
Commission. It recorded discussion of obtaining a “hypothetical legal opinion”
in relation to Ms Gobbo, which had occurred at the meeting.28

On 18 July 2007, Mr O’Brien met with Mr Sandy White to discuss the same
issue. Mr Sandy White recorded in his diary a discussion of the possibility of
using Ms Gobbo as a witness, the issues that may cause in relation to “political
fallout from [the] legal fraternity”, the impact on the convictions of Mr Cooper
and others, and agreement as to the need for legal advice. Mr O’Brien
recorded in his diary that he met with Mr Sandy White in relation to 3838 issues
and the witness / informer situation.2¢ Mr O’Brien’s evidence was that whilst he
accepted the meeting took place, he did not recall the discussion, and the
notes were not his. He did not accept that he and Mr Sandy White had a
discussion about the possibility of convictions being impacted or the need for
legal advice.?” The submission on behalf of Mr O’Brien, in dealing with the
meetings around this time, indicates simply that Mr Sandy White and Mr
O’Brien met and discussed the possibility of Ms Gobbo being used as a
witness.28 The issues in Mr Sandy White’s diary are obliquely referred to in a
separate part of the submission, addressing a different proposition. In that
submission, it is said that Mr O’Brien had no recollection of having any
conversation with Mr Sandy White about the possibility of convictions being
impacted if Ms Gobbo’s status as a human source became known.28?

On 24 July 2007, a high level meeting between Mr Biggin, Mr Sandy White, Mr
Blayney, Mr Brown, Mr Ryan, and Mr O’Connell took place to discuss the
potential for Ms Gobbo to be a witness, the involvement of the Witness Security
unit and her future deployment as a human source. It is apparent from notes of
two of the other attendees that the issue of legal advice was raised. Mr
O’Brien’s note of this meeting recorded “Discussion re further handling issues
re RHS”. In his evidence he was unable to say what was discussed at the
meeting.29°

283 Exhibit RC0933 Mr James (Jim) O'Brien diary, 12 June 2007, 74.

284 Transcript of Mr James (Jim) O’Brien, 10 September 2019, 5931, TRN.2019.09.06.01.C.

285 Mr O’Brien was examined about this matter on 10 September 2019. Mr Blayney’s diary was
produced to the commission in December 2019.

286 Submissions of Counsel Assisting, Volume 2, [2443]-[2445].

287 Transcript of Mr James (Jim) O’Brien, 10 September 2019, 5932-5934, TRN.2019.09.06.01.C.
288 Responsive submissions of Victoria Police, O’Brien, [53.54].

289 Responsive submissions of Victoria Police, O’Brien, [51.12].

290 Responsive submissions of Victoria Police, O’Brien, [53.66].
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Mr O’Connell

322. Submissions are made on behalf of Mr O’Connell that he has little independent
memory of the man relevant events, and this has impeded his capacity to
respond to the allegations made against him.2

323. An analysis of Mr O’Connell’s diary notes indicates that his note taking, in
respect of SDU dealings related to Ms Gobbo in her capacity as a human
source, was either limited or non-existent. Frequently when giving evidence, Mr
O’Connell stated that because he had no memory or no note of the event, that
he was not prepared to accept various propositions put to him on the basis of
other evidence.

324. One of these events concerned the use of Ms Gobbo by the Petra Taskforce in
the investigation of Andrew Hodson. The SDU recorded fifteen discussions with
Mr O’Connell concerning these matters on 29 February, 4 March, 7 March, 9
March, 10 March, 28 March, 1 May, and 23 May 2007. None were recorded in
Mr O’Connell’s diary.?%2

325. Mr O’Connell’'s submission makes the following point:

When pressed as to whether he accepted the contents of Mr White’s
diary, Mr O’Connell replied “... it's difficult for me to accept a
document that | didn't create, notes that | didn't make, relating to a
conversation that | can't recall. | do apologise for that”. In response,
the Commissioner determined that Mr O’Connell’s evidence
would proceed on the basis that, owing to his lack of memory, it
was understood that he had no recollection and could not accept
or deny the accuracy of propositions and documents put to him by
Counsel Assisting.2e3

326. This submission gives the impression that the Commissioner accepted Mr
O’Connell’s stated lack of memory. What the Commissioner said was this:

COMMISSIONER: We understand it's your position, but to get
through the evidence we'll work on the basis
that we understand that's your position,
you're not - you don't recall it, you're not
disputing it, and we'll proceed on that basis if
that's satisfactory to you. You've noted very
firmly that you have no recollection and you can't
accept it or deny it, all right, so we'll go on that
basis?

MR O’'CONNELL: That's fine.2%

327. Relying on his lack of recollection, and due to the absence of notes, Mr
O’Connell seeks to provide explanations as to why it should not be considered

291 Responsive submissions of Victoria Police, O'Connell, [60.1].

292 Submissions of Counsel Assisting, Volume 2, [3094], [3114], [3130], [3136], [3143], [3145], [3147],
[3153], [3154], [3156], [3160], [3162], [3163]; Responsive submissions of Victoria Police, O’Connell,
[63.8]; Exhibit RC0882 Mr Wolf diary, 9 March 2008, 18-19, VPL.2000.0001.0098 @.0120.

293 Responsive submissions of Victoria Police, O’Connell, [63.8].

2% Transcript of Mr Shane O’Connell, 21 February 2020, 14746, TRN.2020.02.21.01.P.
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that he and the SDU used Ms Gobbo as part of any plan relating to Mr Hodson.
This claim needs to be assessed bearing in mind the following circumstances:

327.1. there was discussion of Ms Gobbo’s offer of assistance between Mr
O’Connell and the SDU, including that Mr Hodson would seek her out
if pressure was applied, and the consideration of investigators to have
him undergo a polygraph test.2

327.2. the SDU advised Mr O’Connell that it would be better to contact Mr
Hodson after hours or on the weekend to improve the chances that he
would seek the advice of Ms Gobbo and not another solicitor.29¢

327.3. Mr O’Connell called the SDU following the interview of Mr Hodson and
asked that Ms Gobbo not talk Mr Hodson out of the polygraph test and
suggest that it would be safe to participate in 27

327.4. the SDU reported to Mr O’Connell information supplied by Ms Gobbo
when she spoke with Mr Hodson after his interview with Petra
investigators.298

327.5. Mr O’Connell notified the SDU handler when Mr Hodson indicated a
change of mind about undergoing the polygraph test, and then called a
second time when Mr Hodson had agreed again to undergo the test to
inform them that he (Mr O’Connell) did not want contact between Ms
Gobbo and Mr Hodson that might lead to Mr Hodson changing his
mind.2%°

327.6. Mr O’Connell notified the SDU handler that investigators were
speaking to Mr Hodson about his failure of the lie detector test, and
the handler then advised Mr O’Connell that he would let him know if
Mr Hodson contacted Ms Gobbo.3%

327.7. Mr O’Connell notified the SDU that he had spoken Mr Hodson about
his failure of the lie detector test. Subsequently, after Mr Hodson
spoke to Ms Gobbo, Ms Gobbo’s report of the matter to the SDU was
disseminated to Mr O’Connell.301

328. Another event related to Mr O'Connell's reading of privileged instructions that
had been given by Mr Paul Dale. In 2003, Ms Gobbo had conducted a
professional visit to Mr Dale when he was in custody. He provided her with
written instructions to hand to his solicitor. Ms Gobbo made a copy of the
instructions before doing so. In 2007 she provided these to the SDU. In 2008,
Mr O'Connell met with a member of the SDU and was provided with these
privileged notes to read. Mr O’Connell spoke with the SDU about these notes
on 19 March, 20 March, 21 March and 26 March 2008, including meeting with
the SDU handler to read the document.**> He made no diary note of the
conversations or the meeting.

295 Responsive submissions of Victoria Police, O’Connell, [63.11]-[63.12].
296 Responsive submissions of Victoria Police, O'Connell, [63.35]-[63.36].
297 Responsive submissions of Victoria Police, O'Connell, [63.45]-[63.47].
298 Responsive submissions of Victoria Police, O'Connell, [63.48].

299 Responsive submissions of Victoria Police, O’Connell, [63.50].

300 Responsive submissions of Victoria Police, O'Connell, [63.53].

301 Responsive submissions of Victoria Police, O'Connell, [63.55].

302 Submissions of Counsel Assisting, Volume 2, [3182], [3186], [3187].
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329. Mr O’Connell’s evidence was that he could not recall seeing the notes written
by Mr Dale.303

330. Mr O’Connell’s lack of notes was raised with him in evidence:

MS TITTENSOR:

MR O’CONNELL:

MS TITTENSOR:

MR O’CONNELL:

MS TITTENSOR:

MR O’'CONNELL:

MS TITTENSOR:

MR O’'CONNELL:

MS TITTENSOR:

MR O’'CONNELL:

MS TITTENSOR:

MR O’'CONNELL:

You say you've just got no memory of any
contact with the SDU through this period at all; is
that right?

Yeah, that's correct.

I'd suggest that if you were having contact in the
nature that it appears you were in these
documents, it'd be something that you would be
unlikely to forget?

No, well, | can't answer that.
These documents - - - ?

| simply just can't answer that. All | can suggest
to you is that | can't recall these contacts. It's
some time ago and I've had a fair bit of water go
under the bridge since then.

These documents suggest that you were
involved in the tasking of Ms Gobbo to pretend
that she was providing independent legal advice
to someone that was suspected of murdering his
parents?

| accept that that's an interpretation from the
documents. But these documents weren't
created by me. They aren't reflective of my
notes, so | can't make any comment as to the
accuracy of those notes one way or the other.

You say that they're reflective of your notes. You
just simply make no notes of any
communications you've had with the SDU during
this period at all?

Yeah, and that of itself is capable of being
interpreted that there was no such conversations
and not that | would infer that, but that's also an
interpretation that could be drawn if one was
inclined to do so.

That the SDU have coincidentally made up
these references that seem to correspond with
actual events, is that what you're suggesting?

Not at all. Not at all. | just have no recollection of
these conversations or engagement with the
SDU during this period. | can't take that any
further.

303 Transcript of Mr Shane O’Connell, 21 February 2020, 14751, TRN.2020.02.21.01.P.
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MR O’'CONNELL:
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This is one of the most significant murder
investigations in the State's history, do you
accept that?

It's a significant murder investigation, yes. As
they all are, to be honest.

For anyone to have done this, let alone in a case
such as this, would be unthinkable, do you
accept that?

For anyone to have done, sorry?

For anyone to engage a lawyer to, as a human
source, to pretend to provide independent legal
advice to someone accused of murder would be
unthinkable?

| think I've commented on that already that it
would be inappropriate, yes.

I'd suggest to you you just would not forget such
a manipulation of the fundamental tenants of our
law?

Again, | can't comment on that other than to
repeat | simply cannot remember this time
frame. It is some, what are we talking, 12, 13
years ago, and up until earlier this week | have
never been asked to recall these events or
conversations.

I'm suggesting to you that you just simply
wouldn't forget these events and that you're not
being truthful?

| resent the connotation that I'm not being
truthful. That's just inaccurate and completely
wrong.

The fact we don't see any diary notes in your
diaries reflecting communications with the SDU
is a reflection of the fact that you knew what you
were doing at the time was very wrong?

That's incorrect.204

304 Transcript of Mr Shane O’Connell, 21 February 2020, 14763-14764, TRN.2020.02.21.01.P.
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REPLY SUBMISSION: VICTORIA POLICE,
MR BATESON, MS GOBBO & MR HATT -
MS GOBBO’S REPRESENTATION OF MR
THOMAS

Matters related to Ms Gobbo’s representation of Mr Thomas

331. The submissions of Counsel Assisting in relation to the conduct of Mr Bateson
and Ms Gobbo regarding Ms Gobbo’s representation of Mr Thomas involve the
following fundamental matters:

331.1. overthe weekend of 10 and 11 July 2004, Ms Gobbo played a role in
the process of taking statements from the main witness against Mr
Thomas (Mr McGrath), during which a draft statement concerning the
murder of Mr Marshall was materially changed following the role she
had playeds°s

331.2. Mr Bateson failed to disclose relevant information to Mr Thomas (and
others accused on the basis of the evidence of Mr McGrath, including
Mr Carl Williams) and to the Magistrates’ Court, which failure
disguised the circumstances in which the Marshall statement was
taken and Ms Gobbo’s role therein3®

331.3. the circumstances in which the Marshall draft statement was materially
changed, and Ms Gobbo’s involvement, were significant matters about
which counsel for Messrs Thomas (and Mr Williams) were prevented
from exploring in cross-examination.3’

332. Related to the first proposition, Counsel Assisting have referred to evidence
that Ms Gobbo had been provided with the draft Marshall statement of Mr
McGrath, which she has repeatedly and variously admitted that she “edited”,
“altered” or “amended”.

333. The submissions on behalf of Mr Bateson squarely take issue with the
suggestion that he had knowledge that Ms Gobbo had edited the Marshall
statement or that her involvement with Mr McGrath was somehow improper.308
Ms Gobbo also takes issue with any suggestion of impropriety.2®® Whilst
Counsel Assisting contends on the basis of Ms Gobbo’s unchallenged
evidence that she did edit the Marshall statement, the impropriety or otherwise
of her conduct is not central to the submission. Likewise, Counsel Assisting
contends that it is likely that Mr Bateson was aware of the editing, but even if
he was not, that is not central to the findings that Counsel Assisting have
submitted are open against Mr Bateson. Fundamental is the concealment of

305 Submissions of Counsel Assisting, Volume 2, [387].

306 Submissions of Counsel Assisting, Volume 2, [387]-[431].

307 Submissions of Counsel Assisting, Volume 2, [350]-[363], [380]-[382],[420]-[423].
308 Responsive submissions of Victoria Police, Mr Bateson, [13.14(a)].

309 Responsive submissions of Ms Gobbo, [483]-[492].
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the circumstances in which Mr McGrath came to make the changes to his
statement and Ms Gobbo’s involvement in that process.

334. The submissions on behalf of Mr Bateson also squarely take issue with the
second proposition, that Mr Bateson concealed relevant daybook entries from
Mr Thomas and from the Court, it being asserted that a grave factual error has
been made by Counsel Assisting. As will be demonstrated later in these
submissions, if an appropriately careful analysis had been carried out by
Counsel for Mr Bateson (which Counsel Assisting is accused of failing to do) it
would have revealed that the evidence that is said to demonstrate Counsel
Assisting’s error does nothing of the sort, but merely confirms that Counsel
Assisting’s submission is correct. A substantial part of the analysis of Counsel
for Mr Bateson relies upon the proposition that certain page numbers (15X3
and 15X4) are missing from a relevant exhibit, thus demonstrating, it is said,
that Counsel Assisting’s submission is demonstrably wrong. To the contrary,
Counsel for Mr Bateson are wrong, because a reasonably careful examination
of that exhibit reveals that those pages are part of the exhibit, but simply in the
wrong order.

335. ltis hard to comprehend that the presence of such pages escaped the attention
of Counsel for Mr Bateson, given the length of the submission, the importance
of the underlying issues, and the serious and offensive aspersions they have
cast upon Counsel Assisting within that submission. For example, it is said or
suggested that:

335.1. this grave factual error exemplifies Counsel Assisting’s approach to
their task which has “obscured the real issues” in the Commission,
whereby there has been a focus upon the conduct of members of
Victoria Police rather than an examination of underlying systemic
issuess1o

335.2. what is most concerning is that the truth was ascertainable by an
assessment of the evidence3t

335.3. itis beyond doubt that Counsel Assisting are wrong in this matters!2
335.4. Mr Bateson has been the subject of a grossly unfair accusation3:s
335.5. the error has distracted Counsel Assisting3:4

335.6. the error has obscured the real issue — being the absence of
structures capable of coping with the highly unusual circumstances
involving Ms Gobbo3ts

310 Responsive submissions of Victoria Police, The approach of Counsel Assisting has obscured the real
issues, [1.19]-[1.20].

311 Responsive submissions of Victoria Police, The approach of Counsel Assisting has obscured the real
issues, [1.23].

312 Responsive submissions of Victoria Police, The approach of Counsel Assisting has obscured the real
issues, [1.21].

313 Responsive submissions of Victoria Police, The approach of Counsel Assisting has obscured the real
issues, [1.22].

314 Responsive submissions of Victoria Police, The approach of Counsel Assisting has obscured the real
issues, [13.21].

315 Responsive submissions of Victoria Police, The approach of Counsel Assisting has obscured the real
issues, [13.22].
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336.

337.

338.

339.

335.7. that Counsel Assisting have not been disciplined or considered and
that Counsel Assisting do not seem to recognise the seriousness of
what they have put3s

335.8. Counsel Assisting had apparently not considered Mr Bateson’s
observations that the police pagination may be more significant than
the numbers Mr Bateson had placed on his photocopies3”

335.9. had Counsel Assisting paid heed to Mr Bateson’s observations, this
grave and damaging allegation against Mr Bateson would not have
been made.3s

As can be seen from the above, this alleged “grave factual error” was the
springboard for much broader criticisms levelled upon the submissions of
Counsel Assisting. It is unfortunate that Counsel for Mr Bateson were not more
careful before making these criticisms, because quite simply, they are wrong.

In its reply the Director of Public Prosecutions (DPP) and the Office of Public
Prosecutions (OPP), having considered the submissions of Counsel Assisting
and those of the individual police members, submitted:31°

The depositions from the relevant matter provide clear evidence that
day book and diary entries of both Officers Bateson and Hatt, the
police members who dealt with Ms Gobbo in relation to the changes
fo McGrath’s statement, were withheld from the parties and the
Magistrate.

The remaining attack by Counsel for Mr Bateson and Counsel for Ms Gobbo, in
submissions which share remarkable similarity in theme, are effectively
founded upon apparent misconstructions of Counsel Assisting submissions,
those being that:

338.1. Counsel Assisting have asserted that Ms Gobbo’s previous
representation of Mr McGrath at the time Mr McGrath implicated Mr
Thomas was unknown320

338.2. Counsel Assisting have wrongly claimed that Mr Bateson and Ms
Gobbo kept from Messrs Williams, Andrews and Thomas, the fact that
Mr McGrath had previously said to police that he did not believe that
Michael Marshall was to be murdered, and improperly ignored
evidence that Mr Thomas and Mr Williams were able to cross-examine
Mr McGrath on the fact that he changed his account.32

It appears disingenuous for Counsel for Mr Bateson and Ms Gobbo to share
such remarkably similar criticisms in their responsive submissions and then

316 Responsive submissions of Victoria Police, The approach of Counsel Assisting has obscured the real
issues, [13.23].

317 Responsive submissions of Victoria Police, Mr Bateson, [17.42].

318 Responsive submissions of Victoria Police, Mr Bateson, [17.42].

319 Reply Submissions of the Director of Public Prosecutions and the Office of Public Prosecutions, [10].
320 Responsive submissions of Victoria Police, Mr Bateson, [13.4]-[13.8], [13.14(c)], [13.14(3)], [14.30]-
[14.40], [14.63]-[14.67], [18.1]-[18.3]; Submissions of Ms Gobbo, [458], [493]-[527].

321 Responsive submissions of Victoria Police, Mr Bateson, [13.14(d)], [14.45]-[14.62]; Submissions of
Ms Gobbo, [464] to [482].
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340.

341.

342.

also submit in reply that their submissions are somehow fortified by those
respective submissions and ‘matters of commonality’.322

As to the first matter, Counsel Assisting have not made this submission at all.
To the contrary, Counsel Assisting have set out, in their primary submissions, a
considerable body of evidence, which makes it clear that it was known, not just
by Mr Thomas, but by lawyers and the Court that Ms Gobbo had acted for Mr
McGrath.3 What was unknown to persons other than Ms Gobbo and some
members of Victoria Police, and which is the focus of the submissions of
Counsel Assisting, were the circumstances in which Mr McGrath’s statement
was materially changed and Ms Gobbo’s role in that process.

As to the second matter, Counsel Assisting have likewise not submitted that Mr
Bateson and Ms Gobbo kept hidden the fact that Mr McGrath had made a prior
inconsistent statement to police on 13 November 2003, in which he said that he
did not believe that Mr Marshall was to be murdered. That is not relevant to the
point made by Counsel Assisting. The point made is that any evidence
concerning when, why and in what circumstances the version given by Mr
McGrath changed in material ways was obviously relevant, and known to be
relevant, to issues litigated in the prosecution.32* As a consequence of the
failure to disclose relevant information to the accused and to the Court, counsel
for Mr Thomas and Mr Williams were prevented from discovering in cross-
examination, the circumstances in which Mr McGrath had come to change the
version that he had given to police. Indeed, the fact that Mr McGrath had given
that version to police in November 2003 highlights the significance of complete
disclosure to enable the accused to examine the circumstances in which that
earlier version changed. If they had been able to examine the circumstances,
not only could additional attacks upon Mr McGrath’s credit have been made,
but it could have provided a solid foundation for significant attacks to be made
upon the credibility of the investigation. This matter is returned to later in this
reply, because it seems from the submissions of Mr Bateson and Ms Gobbo, if
they are taken at face value, that the point is, at best, not understood.

Again, it is noted that aspersions have been cast upon Counsel Assisting
based on this apparent misconstruction:

342.1. that Counsel Assisting had possession of information that made it
clear that Mr McGrath was cross-examined about the prior
inconsistent statement3

342.2. Counsel Assisting have ignored the evidence that Mr Thomas gave, to
the effect that he was aware that Ms Gobbo had acted for Mr McGrath
at a time that he had implicated him in the Moran- Barbaro murders2s

342.3. that Counsel Assisting “glossed over” evidence that many people
knew that Ms Gobbo had acted for Mr McGrath3#

322 Reply submissions of Victoria Police, Tranche 1 members, 8 September 2020, [2.4]-[2.6]; Reply
submissions of Ms Gobbo, 8 September 2020, [792].

323 Submissions of Counsel Assisting, Volume 2, [509], [548], [550], [573] to [576], [578], [581], [591],
[738] [925] and footnote 1158.

324 Submissions of Counsel Assisting, Volume 2, [744] to [763].

325 Responsive submissions of Victoria Police, Mr Bateson, [14.45]-[14.62].

326 Responsive submissions of Victoria Police, Mr Bateson, [13.5]-[13.6].

327 Responsive submissions of Victoria Police, Mr Bateson, [13.7], [14.68], [20.55].
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342.4. an expression of surprise that Counsel Assisting “felt fit” not to refer to
such matters at all during hearings or in the extensive submissions3z

342.5. that the approach of Counsel Assisting is suggestive of an over
eagerness to criticise Mr Bateson.32°

343. Again, it appears that significant effort has been expended by Counsel for Mr
Bateson and Ms Gobbo in dealing with contentions not raised by Counsel
Assisting, rather than confronting those that have.

The real issue is the non-disclosure of information
concerning the circumstances of the change in Mr McGrath’s
statement and Ms Gobbo’s role therein

344. The submissions of Counsel Assisting make clear that the relevant issue was
the concealment of information relevant to the circumstances of the material
change in Mr McGrath’s draft statement concerning the Marshall murder and
Ms Gobbo’s role therein.

345. To summarise briefly matters referred to by Counsel Assisting:

345.1. In addition to Ms Gobbo representing Mr McGrath during the period he
was becoming a witness, and negotiating to resolve charges, it is
alleged that she assisted Mr McGrath and the police by making “edits”
to a statement Mr McGrath had made which strengthened the case
that the Crown sought to bring against Carl Williams for the murder of
Michael Marshall.3°

345.2. ltis said that Ms Gobbo represented Mr Thomas even though her own
interests were opposed. “She wanted the information regarding her
involvement in the statement making process to remain concealed, for
the sake of her own safety as well as her capacity to maintain the trust
of her clients and connections in the organised crime sphere”.33t

345.3. The statement making process is set out in detail in Counsel
Assisting’s submissions, including references to Ms Gobbo’s claims
that she altered or edited the statements and her fear that unedited
notes would fall into defence hands, and her recognition of her
conflicted position.332

345.4. ltis put that it is open to conclude that Ms Gobbo was aware of the
circumstances in which Mr McGrath’s statements had been made, and
therefore the potential weakness in his evidence, and that she had a
personal interest in Mr Thomas not finding out about her role in that
process, and that Mr Bateson was also aware of that role.33

328 Responsive submissions of Ms Gobbo, [464]-[482].

329 Responsive submissions of Victoria Police, Mr Bateson, [13.3], [20.17], [20.61].

330 Submissions of Counsel Assisting, Volume 2, [452].

331 Submissions of Counsel Assisting, Volume 2, [453].

332 Submissions of Counsel Assisting, Volume 2, [608] to [610] and [619] to [648], [664] to [665] and
[689].

333 Submissions of Counsel Assisting, Volume 2, [690].
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346.

345.5.

345.6.

345.7.

345.8.

345.9.

345.10.

345.11.

345.12.

Reference is made to Ms Gobbo’s apparent misleading of Justice
Ginnane as to her knowledge of the contents of Mr McGrath’s
statements and her role in his statement making process.33#

Matters relating to the police recognition of the conflict associated with
Ms Gobbo’s role in the statement process are referred to.335

Mr Bateson’s cross-examination by Mr Faris QC before Justice
Teague is then referred to. When Mr Faris asked questions seeking
disclosure of relevant material including any other statements of Mr
McGrath, signed or unsigned, Mr Bateson gave evidence that, “[tlhere
is none relevant to these charges.”¢ The submission on behalf of Mr
Bateson now accepts that the unsigned statement of Mr McGrath of 9
July 2004 was in fact a draft statement,337 although it is suggested that
he assumed that the statement was in electronic form and overwritten
by the changes made by Mr McGrath subsequently, and he assumed
that the statement provided to Ms Gobbo was not retained consistent
with the usual practice of disposing of “redundant versions”.33

Mr Bateson’s cross-examination by Mr Faris as to documents relating
to the process of Mr McGrath coming to co-operate is referred to. This
was a role that involved Ms Gobbo.33°

The significance of Ms Gobbo’s failure to cross-examine Mr Bateson
as to her knowledge of the draft statements at Mr Thomas’ bail
application in September 2005 is referred to, along with evidence of
Ms Gobbo acknowledging her “huge” conflict and not being able to
conduct such examination “for fear of the consequences”.34

The fact that Ms Gobbo contacted Mr Bateson on 23 March 2005 to
thank him for keeping her name out of the committal hearing.3+

The concern expressed by Ms Gobbo to Mr Bateson when she spoke
to him on 22 May 2005 that Mr Hatt would be cross-examined during
the committal proceeding of Mr Carl Williams for the murder of Mr
Mark Moran about the process by which Mr McGrath’s first two
statements were taken, which might reveal her involvement.34

The concern expressed by Ms Gobbo on 1 September 2005 to Mr
Bateson that Solicitor 2 might obtain unedited police notes during the
trial of Mr Williams for the murder of Michael Marshall.3+

Ms Gobbo was questioned by Counsel Assisting over her failure to cross-
examine Mr Faris about matters such as the existence of draft statements,
which she would have done if acting in Mr Thomas’ best interests. The
following questioning occurred in the context of puttage at the same hearing
where Ms Gobbo was purporting to represent Mr Thomas, whereby Mr Faris on

334 Submissions of Counsel Assisting, Volume 2, [691] to [695].

335 Submissions of Counsel Assisting, Volume 2, [703], [707], [714] to [715].
336 Submissions of Counsel Assisting, Volume 2, [724] to [729].

337 Responsive submissions of Victoria Police, Mr Bateson, [14.61], [16.42].
338 Responsive submissions of Victoria Police, Mr Bateson, [16.9].

339 Submissions of Counsel Assisting, Volume 2, [727].

340 Submissions of Counsel Assisting, Volume 2, [728] to [729].

341 Submissions of Counsel Assisting, Volume 2, [1128].

342 Submissions of Counsel Assisting, Volume 2, [779]-[781], [1142].

343 Submissions of Counsel Assisting, Volume 2, [1229].
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behalf of Mr Williams had asked questions of Mr Bateson seeking disclosure of
material such as draft statements:

MR WINNEKE: Right. If you were acting for Mr Thomas you would
want to be asking similar sorts of questions,
wouldn't you?

MS GOBBO: Yes.

MR WINNEKE: Now, after Mr Faris stopped asking questions you
were asked if you wanted to ask any questions and
you said no?

MS GOBBO: Okay.

MR WINNEKE: Well do you think that you gave Mr Thomas value
for money when you appeared for him on that day?

MS GOBBO: I've got no recollection of even being in this
hearing, so | obviously can't - - -

MR WINNEKE: Let's assume you were and let's assume as a
barrister you had an obligation to ask questions
about whether or not there were draft statements
pre-prepared by the main witness against your
client, right?

MS GOBBO: Yes.

MR WINNEKE: You knew, didn't you, that there were draft
statements?

MS GOBBO: Yes. Well yes - - -

MR WINNEKE: Because you had been intimately involved in
the changing of the statement, correct?

MS GOBBO: Yes.

MR WINNEKE: How could you possibly act for Mr Thomas in
that circumstance?

MS GOBBO: Well obviously | had a huge conflict.

MR WINNEKE: Right. And it's reasonable to say that you didn't
carry out your duty as a barrister on that day, did
you?

MS GOBBO: No, | accept there was a conflict, um, but in
answer to your earlier question about why |
didn't raise the issue of the draft statements, for
the obvious reason | couldn't reveal myself so
that's why there was obvious conflict.

MR WINNEKE: It's quite apparent, isn't it, that you weren't acting in
his best interest, you were acting in your own best
interest?

MS GOBBO: Yes, for fear of the consequences, yes.

MR WINNEKE: And in the best interest perhaps of the police?
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347.

348.

349.

MS GOBBO: Um - I'm assuming that, um, not being killed would
have been my priority, not the police.

MR WINNEKE: Right. And you didn't obviously tell Mr Thomas
that there was a draft statement, you certainly
didn't tell him about that, did you?

MS GOBBO: No.

MR WINNEKE: And if you didn't ask any questions about it, of
the reason you say you, the reason you would
say you didn't ask any questions about it is
because to do so would potentially expose your
role in acting for Mr McGrath?

MS GOBBO: Correct, | could hardly ask Mr Bateson a
guestion that | knew his answer would have to
be, um, to reveal myself.3*

This evidence clearly encapsulates the point made by Counsel Assisting, and
reveals that Ms Gobbo well understood the conflicted position that she was in
and the fact that it was based upon information that she and Mr Bateson
shared, but of which no-one else in Justice Teague’s court was aware. Rather
than deal with this evidence, and Counsel Assisting’s submission based upon
it, Counsel for Ms Gobbo and Mr Bateson appear to studiously avoid
confronting it, and focus on the misconstrued claims referred to above. It is
guite apparent that Ms Gobbo was not worried about Mr Thomas or Mr
Williams knowing that she had acted for Mr McGrath when he decided to co-
operate, she was worried about the revelation of her role in assisting Mr
McGrath with that course, and her role in bringing about the change in the
statement of Mr McGrath concerning the murder of Mr Marshall.

In light of the preceding paragraphs, it is submitted that it is clear that the

aspect of Ms Gobbo’s “role” which is the subject of submissions at [765] and
[769], and other submissions about her conflict are to be seen in this context.

We note that the DPP and the OPP in their submission to the Commission in
reply to interested parties do not appear to have misunderstood the conflict
being raised by Counsel Assisting, which indicates that “the revisions to
McGrath’s draft statement, the concealment of which is the focus of
submissions made by Counsel Assisting”.34

The significance of Mr McGrath’s evidence to Purana

350.

351.

It pays to briefly set out some matters which Counsel Assisting submit should
be considered when assessing the submissions on behalf of Mr Bateson and
Ms Gobbo.

Firstly, the importance of the evidence of Mr McGrath in the Moran / Barbaro
committal (March 2005), the Marshall committal (May 2005), and the Marshall
murder trial (September — November 2005) cannot be understated. Mr
McGrath was the person who enabled Purana to break the underworld code of
silence and bring charges in relation to a series of organised underworld

344 Transcript of Ms Nicola Gobbo, 6 February 2020, 13277-13278, TRN.2020.02.06.01.
345 Reply Submissions of the Director of Public Prosecutions and the Office of Public Prosecutions,
September 2020, [10].
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killings, in particular against Carl Williams, whom police had long suspected,
but been unable to charge. Mr McGrath was and remains one of the most, if
not the most, significant and pivotal withesses in the history of criminal trials in
this country; he gave the Purana Taskforce the breakthrough with his
statements in relation to the murders of Marshall, Jason Moran and Pasquale
Barbaro.

352. Secondly, any suggestion that a statement of this critical witness had been
changed in a highly material way after scepticism was expressed as to its
veracity, whether by the informant or his lawyer, would clearly be relevant.

353. Counsel Assisting do not suggest that a previous inconsistent account by Mr
McGrath was unknown and that he therefore could not be challenged. It was
well known that Mr McGrath had given an inconsistent account when he had
first spoken to police on 13 November 2003. He was examined about that
matter at the committal proceedings and trial that followed in which Mr McGrath
was a witness. The issue raised by Counsel Assisting was that the accused
were entitled to test (and they tried to test at the committal) how and why the
witness’s position came to change, particularly in circumstances in which it was
open to suggest that Mr McGrath had a powerful incentive to say what he
considered police wanted to hear. That incentive was a possible indemnity for
three murders and a sentencing discount on the one to which he was pleading
guilty.346

354. This point is highlighted neatly in a passage of cross-examination by Mr Lovitt
of Mr McGrath at the committal hearing in March 2005:

MR LOVITT: The Marshall killing. I've said and I'll say it again,
I'm asking you about the Marshall killing. Nothing
else. That was the one that you'd been charged
with. The whole tenor of your approach on 13
November in those tape recorded conversations,
including the record of interview, which really was
about the Jason Moran, the whole tenor of your
discussions with the Police concerning the Marshall
killing was you were trying to tell them as little as
possible, finding out what they knew or what they
believed they knew, wasn't it?

MR McGRATH: Yes.

MR LOVITT: It turned out, of course, that it became more and
more apparent, as | put to you before lunch, and |
don't want to labour old grounds, it became more
and more apparent to you that the police were
particularly interested in Carl Williams; correct?

MR McGRATH: Amongst other people, yes.

MR LOVITT: You keep saying that, Mr McGrath, but anybody
who listens to those tapes, or just reads the
transcripts, | suggest, can see, and you were there,
can see that the overwhelming interest of the police
was in Carl Williams and his involvement with

346 Submissions of Counsel Assisting, Volume 2, [745]-[751].
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355.

356.

357.

Marshall's killing, but mainly with the Jason Moran,

Pasquale Barbaro killing; that was obvious, wasn't
it?

MR McGRATH: They certainly expressed an interest in Carl
Williams, yes.

MR LOVITT: You keep being diffident about that. | suggest that
it's plain as a pike staff, Mr McGrath; | don't know
whether Mr Bateson's going to deny it or not, but |
mean we've got it in black and white in these
transcripts. He keeps bringing the conversation
back to Carl Williams; he did, didn't he?

MR McGRATH: I'm not entirely sure. There was some reference to
Carl Williams, yes.

MR LOVITT: Look, the reason for your diffidence about that
topic, | suggest, is that you know that really what's
been suggested by the defence here is that you
decided that it would be a good idea if you gave the
police what they wanted?

The fact that Mr McGrath had said to police on 13 November 2003 that he did
not believe that there would be a murder makes the point of Counsel Assisting
stronger. Even after he had been told by investigators who took the statement
from him on 22 and 23 June and 9 July 2004 that any assistance forthcoming
to him would depend upon him telling the truth in his statement,34” he still
maintained the position that he had given police in the previous November.

The importance of the ability to test these matters is further highlighted in a
conversation between Ms Gobbo and the SDU on 20 April 2006. It is submitted
that this conversation took place in the similar context of Ms Gobbo having
been provided with transcripts containing Mr Thomas’ account of events, in the
hope that Ms Gobbo could assist in bringing about an account from Mr Thomas
that was more satisfactory to the Purana Taskforce.3*8 Ms Gobbo explained to
the SDU that Mr Bateson was unable to tell Mr Thomas that Ms Gobbo had
“got Mr McGrath over the line because he can’t say anything about that.” She
explained further that Mr McGrath’s statements had contained her
amendments, and that “from a defence barrister’s point of view, that’s a critical
thing to cross-examine about, who made the changes, who did this and who
worded it. That never came out but I've got to face that the - face the risk of
that coming out at the trial ...”.3* The trial to which she was referring was the
then impending trial of Carl Williams and Mr Thomas for the murders of Jason
Moran and Pasquale Barbaro.

An accused must be able to test the evidence thoroughly based upon full
disclosure. There cannot be selective disclosure. Without complete disclosure,
counsel seeking to test Mr McGrath'’s evidence were deprived of vital
information that shed light on when, how and why the version changed from
that which had been given on 13 November 2003 to that given on 13 July 2004.

347 Submissions of Counsel Assisting, Volume 2, [609].

348 Submissions of Counsel Assisting, Volume 2, [903]-[923]. The provision of the transcripts in the
manner submitted by Counsel Assisting is disputed by Mr Bateson, Mr O’Brien and Mr Ryan. This issue
is dealt with in the next section of the reply.

349 Submissions of Counsel Assisting, Volume 2, [695.2].
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358.

359.

360.

361.

362.

363.

On the one hand, it may be that Mr McGrath decided to tell the truth; on the
other hand he might have decided to tell a lie. For the purposes of this
submission, it does not matter. It may be that Messrs Heliotis and Lovitt were
able to cause significant damage to the credit of Mr McGrath at the committal
by putting his prior inconsistent version. This is highlighted by Counsel for Mr
Bateson and Ms Gobbo, but again, it is of no consequence. The point is, what
additional damage to Mr McGrath’s credit, or damage to the integrity of the
investigation process might have been achieved, had the information been
disclosed. It might or might not have made a difference to the outcome, but of
course that will be never known. What matters is the potential3° for injustice
that arises if relevant information is not disclosed.

Thirdly, it is now known that the draft statement that Mr McGrath was prepared
to sign on 9 July 2004 (which was never disclosed), subject to his barristers
perusal was in fact significantly changed?s! with respect to matters that counsel
for Mr Bateson concede were “not minor matters, but matters front and centre
to the committal”.?%2 It is open to conclude that it was only after the involvement
of Ms Gobbo (who admitted to the SDU in conversations on 26 September
2005, 20 April 2006 and 21 May 2007, having altered, amended or edited the
statement to make it more believable, and doing so prior to getting instructions
from him) that the final version came about.3s3

To be clear, it is not the position of Counsel Assisting that one or other of the
versions given by Mr McGrath was true or false, that was for the jury to
determine, and obviously is not a matter for this Commission.

Counsel Assisting submit that if these matters were known by counsel for the
accused at the time of the committal, a challenge could have been mounted

upon Mr McGrath and the police investigators (and perhaps also Ms Gobbo)
concerning the process in which the final statement came about.3%

Fourthly, it is submitted that the draft statement (whether or not annotated by
Ms Gobbo), was a relevant item of evidence, both in the prosecution of those
accused on the basis of Mr McGrath’s evidence, and in any application for PII
to legitimately conceal the events which occurred between 9 and 12 July, but it
was never disclosed to the accused or produced to any court, and only came to
light during the course of the Royal Commission.3s5

Fifthly, Ms Gobbo repeatedly stated to her handlers that she was concerned
that her involvement in the process whereby the draft statement concerning the
murder of Mr Marshall was edited, might be revealed.3s¢

Finally, Ms Gobbo conceded that these facts gave rise to circumstances which
meant that she could not properly represent the interests of Mr Thomas in an
application for disclosure, after he was charged with the murders of Messrs
Moran and Barbaro on the basis of the other statement signed by Mr McGrath
on 13 July 2004. It is submitted that similarly, she could not properly represent

350 Submissions of Counsel Assisting, Volume 2, [690.2].

351 Submissions of Counsel Assisting, Volume 2, [763].

352 Responsive submissions of Victoria Police, Mr Bateson, [14.60].
353 Submissions of Counsel Assisting, Volume 2, [646]-[648], [695.2].
354 Submissions of Counsel Assisting, Volume 2, [745]-[749].

355 Submissions of Counsel Assisting, Volume 2, [764].

356 Submissions of Counsel Assisting, Volume 2, [646]-[648].
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the interests of Mr Thomas in an application for bail in September 2005.37 In
addition to the matters above, by that time Ms Gobbo was in an informing
relationship with Mr Bateson, albeit not in relation to Mr Thomas, which was a
further undisclosed conflict.3%8

Ms Gobbo’s involvement in the statement taking process

364. Counsel Assisting have submitted that Ms Gobbo was involved in the
statement taking process of the main withess against Mr Thomas, and that the
statement materially changed following her involvement. Relevant events in
relation to this submission are summarised below at [387.4] to [387.9].

365. Also of relevance is that:

365.1. when she reviewed the statement of Mr McGrath in respect of the
Marshall murder, Ms Gobbo made notes in her court book reflecting
her scepticism over two aspects of the statement, and that these were
discussed with Mr Hatt who noted them in his diary, along with a plan
that Ms Gobbo would canvass the issues with Mr McGrath3>°

365.2. in subsequent conversations with the SDU on 26 September 2005, 20
April 2006 and 21 May 2007, Ms Gobbo variously described having
altered, amended or edited the statement when she was reviewing the
statements with Mr Hatt3s°

365.3. the draft statement which had been presented to Ms Gobbo was taken
away by Mr Hatt.6! It was not retained by investigators for disclosure
purposes, hence there is no way to determine what annotations Ms
Gobbo may have made on the statement.

366. Ms Gobbo’s clear evidence that she did edit the statements was not challenged
on behalf of Victoria Police, Mr Bateson or Mr Hatt, but in submissions issue is
taken:

366.1. that Ms Gobbo marked up the unsigned statements or suggest
changess¢2

366.2. with an “unstated but pervasive assumption that Ms Gobbo’s conduct
was improper”.2%3 Ms Gobbo also seems to take issue in relation to
such a suggestion saying “[mjuch has been made by Counsel
Assisting on the issue of Mr McGrath requesting Ms Gobbo sight his
statements before he signed them.”364

367. Itis necessary therefore to examine the evidence concerning the editing. The
evidentiary support for the contention by Counsel for Mr Bateson that Ms
Gobbo did not mark up the statements or suggest changes is that:

357 Submissions of Counsel Assisting, Volume 2, [788]-[796].

358 Submissions of Counsel Assisting, Volume 2, [1128], [1140]-[1145], [1157], [1177], [1186], [1216].
3%9 Submissions of Counsel Assisting, Volume 2, [627]-[628], [632].

360 Submissions of Counsel Assisting, Volume 2, [646]-[648], [695.2].

361 Submissions of Counsel Assisting, Volume 2, [628].

362 Responsive submissions of Victoria Police, Mr Bateson, [13.14(a)], [16.1]; Responsive submissions
of Victoria Police, Tranche 2, Mr Hatt [35.9]-[35.10].

363 Responsive submissions of Victoria Police, Mr Bateson, [13.14(a)], [16.17].

364 Responsive submissions of Ms Gobbo, [483].
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368.

369.

370.

371.

372.

367.1. Ms Gobbo wrote notes in her court book about matters for which she
intended to speak with Mr McGrath

367.2. she identified these issues to Mr Hatt who also noted them in his
diary.3ss

In his submissions, Mr Hatt says that he took Mr McGrath’s unsigned
statements to Ms Gobbo in her chambers and she reviewed them. It is
submitted on behalf of Mr Hatt that Ms Gobbo did not mark up the unsigned
statements, nor did she suggest changes.3® However, in his statement, Mr Hatt
said that, “Ms Gobbo suggested some minor changes to the statements. On 12
July 2004, DS Bateson and | showed (Mr McGrath) the revised statements.
McGrath signed his statements on 13 July 2004.” (emphasis added). Insofar as
the statement refers to Ms Gobbo having suggested changes, this appears
consistent with Ms Gobbo's evidence.

Mr Hatt’s evidence to the Commission about the matter was less firm than his
submissions. When Mr Hatt was first asked about whether Ms Gobbo made
amendments to the statements, he said that he was “not sure she had made
amendments”. He said he thought she suggested amendments to her client but
“not to me, | believe”. He then said that she did not mark the statements, and
the statements that he allowed her to see were returned to him and he took
them away. He did however agree this time that she had suggested changes.3%’
In evidence the following day he again provided a somewhat qualified
response; “She didn’t actually write on the statements to my understanding”.3%

It is difficult to work out what Ms Gobbo’s position is from her submissions. At
[442] it is stated that she “reviewed the statements”. Then in another apparent
misconstruction of Counsel Assisting’s submission, at [483] and following,
counsel for Ms Gobbo, asserts that “much has been made by Counsel
Assisting on the issue of McGrath requesting that Ms Gobbo sight his
statements before he signed them”. There follows a lengthy examination of the
process of “can say” statements and authority concerning the same, concluding
with the proposition that “the situation of a ‘can say’ process is analogous to
what occurred when Ms Gobbo was involved in the perusal of the statements
prior to Mr McGrath signing ...”. It is submitted that this was not a “can-say”
statement, and the circumstances are in no way analogous.

Regardless of what her counsel are prepared to concede, Ms Gobbo admits
that she edited the statement. This is consistent with her previous utterances.
She told the SDU handlers variously that she had amended, altered and edited
the statements. She also admitted to having done so in her evidence to the
Commission: “I edited them, that that’s right’ and “| certainly at some point
looked at them and put corrections or notes on them.”3

Senior Counsel for Victoria Police questioned Ms Gobbo about her reason for
doing so:

365 Responsive submissions of Victoria Police, Mr Bateson, [16.7]; Responsive submissions of Victoria
Police, Tranche 2, Mr Hatt [35.11]-[35.20].

366 Responsive submissions of Victoria Police, Tranche 2, Mr Hatt [35.9]-[35.10].

367 Transcript of Acting Inspector Mark Hatt, 27 June 2019, 3138, TRN.2019.06.27.01.C.

368 Transcript of Acting Inspector Mark Hatt, 28 June 2019, 3146, TRN.2019.06.28.01.C.

369 Transcript of Ms Nicola Gobbo, 13412, TRN.2020.02.07.01.P.

104 |Page



This submission has been redacted due to a range of non-publication claims. These claims are not yet resolved.

MR HOLT: Can we turn back then to the statements of Mr
McGrath. You recall who Mr McGrath is, and if not
please check the document that you have?

MS GOBBO: Yes, I do, yep.

MR HOLT:  You had explained in this Commission and indeed
you've explained on previous occasions that you
edited the statements of Mr McGrath?

MS GOBBO: Yep.

MR HOLT: And you did that for the purposes of checking for
any issues that might be inaccurate and therefore
effect the veracity of the statements?

MS GOBBO: Yes.

MR HOLT: And you also checked them with another motive,
that was to ensure that nothing was in them that
might implicate you?

MS GOBBO: Secondary to making sure he got the greatest
discount, correct.

MR HOLT: | understand. But both things were important, right,
and both required the statements to be read and
edited and understood?

MS GOBBO: Yep, yep.

373. Tellingly, in their submissions, neither Mr Hatt, Mr Bateson, nor Ms Gobbo refer
to this evidence. It is submitted that it is open to conclude that without seeking
instructions from her client, in the presence of a police officer, Ms Gobbo made
edits or annotations to a statement of a highly important witness in one of the
most significant murder prosecutions that could be imagined. Her admitted
motivation was to ensure the witness’s evidence would be more believable and
ensure that Mr McGrath received the best possible discount. Assuming Ms
Gobbo did in fact make edits which, consistent with her evidence, made it clear
that Mr McGrath believed that Mr Marshall was going to be murdered, rather
than a debt collected, it would not have been lost on police that the case
against Carl Williams might thereby be strengthened.3? If such edits were
similar to those that found their way into the signed statement, a cynical
defence barrister might take the view that these circumstances suggested an
endeavour by investigators, Mr McGrath and Ms Gobbo to “cook up” some
evidence against Carl Williams,3* regardless of whether in fact that was or was
not the case.

374. The claims made by Ms Gobbo of altering, editing or amending the statements
were against her interest. When speaking to her handlers, she was obviously
keen for her involvement in this matter not to be disclosed. Her assertions
about editing the statement were made in the context of explaining her fears as
to her involvement in the statement process being found out during the court
process.

370 Submissions of Counsel Assisting, Volume 2, [747] [763].
871 Submissions of Counsel Assisting, Volume 2, [747].
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375.

376.

377.

378.

379.

Further, the conduct of Ms Gobbo in the manner described is consistent with
her later conduct in July 2006 in relation to Mr Thomas. Arrangements were
made for Ms Gobbo to speak with Mr Thomas during his statement making
process at a time when Mr Bateson told Ms Gobbo that he considered Mr
Thomas was “not being totally truthful re murder matters”. After Ms Gobbo met
with Mr Thomas, and his statements were completed, Mr Bateson made
arrangements for Ms Gobbo to review his statements. The day after she had
done so, Ms Gobbo reported having “amended some slightly”, and in 2008 that
she had “edited all his statements. | corrected them. But no-one ever knows
about that”.372 The Commission received evidence independent of Ms Gobbo
that this was the case. The evidence came from Mr Bateson’s own hand; a
post-it note from a note book of Mr Buick which had clearly once been attached
to a draft statement and which read:

Boris,

Here is the statement. It has some red pen on it. These alterations
were made by Nicola last night. If you don’t have this format let me
know and I will email to you.

Regards,
Stus3?

There is no apparent reason for Ms Gobbo to have lied about having marked
up the draft statements in some way.

It is open to reject submissions of Messrs Bateson and Hatt that Ms Gobbo did
not mark up the draft statement concerning the death of Mr Marshall, which Mr
Hatt then took away.

In the event that the Commissioner concludes that Mr Hatt did take away with
him statements annotated by Ms Gobbo, it is likely that Mr Bateson would have
learned from his junior officer Mr Hatt about what had occurred, including Ms
Gobbo’s comments about, and annotations upon, the draft statement. Both
attended upon Mr McGrath together on each of the days that the statements
were being taken, and Mr Hatt was tasked to take the statements to Ms Gobbo.
As pointed out in the submission of Counsel Assisting, immediately following
his meeting with Ms Gobbo, Mr Hatt contacted both Mr Bateson and Mr
Ryan.’3* This change was significant enough to be discussed with Mr Overland
and others at a Purana Taskforce meeting on 12 July 2004, where Mr Purton
recorded:

(Statements) shown to Gobbo — 1 thing to change - didn't know it's
going to be a murder — NG that’s ridiculous.®™

It is submitted unlikely that Mr Hatt would not have discussed this extraordinary
turn of events with Mr Bateson and it is unlikely that Mr Bateson would not
have seen the annotated statements. It is open to reject Mr Bateson’s
submission, and that of Mr Hatt, that Ms Gobbo did not edit the Marshall
statement, and Mr Bateson’s submission that he was not aware of the same.

372 Submissions of Counsel Assisting, Volume 2, [967]-[995].
373 Submissions of Counsel Assisting, Volume 2, [985].

374 Submissions of Counsel Assisting, Volume 2, [627]-[628].
375 Submissions of Counsel Assisting, Volume 2, [638]-[639].
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380. The second aspect of the submission of Mr Bateson, which has also been
taken up by Ms Gobbo, is the apparent implied impropriety in Ms Gobbo’s
conduct. Whether or not the conduct of Ms Gobbo in relation to these events
was good, bad, prudent or otherwise, would depend upon her motives and
instructions at the time of these events. During the examination by Mr Holt,
referred to above at [372], Ms Gobbo revealed she had three motivations in
relation to her involvement with Mr McGrath through this process:

380.1. She wanted to ensure the statement was accurate
380.2. She wanted to ensure he got the best deal
380.3. She wanted to ensure he did not implicate her in some way.

381. Inrelation to the first two matters, on any view, for counsel to amend a draft
statement in a significant murder investigation (or indeed any investigation) in
ways that are likely to be material, prior to taking instructions and then return
that statement to the police is extraordinary. That it is done because counsel is
of the view that the amendments might make the maker of the statement more
likely to be accepted and get the “greatest discount” simply highlights the point.
Those charged as a consequence of Mr McGrath’s evidence should have been
able to examine the circumstances in which he came to change his story; and
consequently, Ms Gobbo’s role in those events should have been disclosed.

382. In relation to the third matter, counsel for Mr Williams and/or Mr Thomas may
well have considered Ms Gobbo's motive to act as she did to be relevant and
sought to explore that issue. In November 2003, Mr McGrath had been caught
red handed. A listening device had captured the killing. He spoke to the police
informally following this. There was a good prospect from the outset that Mr
McGrath would agree to co-operate with police.3”¢ Consistently with concern
that Mr McGrath might implicate her, Ms Gobbo was similarly concerned when
Mr Williams was later considering cooperating with police.3”” Ms Gobbo had
been closely associated with these people. Certainly the evidence before the
Commission reveals that in 2004 the police and the prosecution were wary of
Ms Gobbo's involvement, and discussed conflict issues with her when it was
apparent that she intended to continue to act for Mr McGrath through this
process.3™

383. At the very least, and assuming the events as described by Ms Gobbo did
occur, had the accused known about them, and the material changes to the
statements made thereafter, Mr Bateson, Mr Hatt and Mr McGrath could well
have expected to be cross-examined closely about them at committal, and
there would have been justifiable calls to produce any annotated or edited
statements. In circumstances in which it could be anticipated that an attack
would be mounted that Mr McGrath was merely giving evidence to assist police
in their investigative endeavours and receive a significant benefit from it, it is
not hard to imagine that Messrs Lovitt and Heliotis would have had a proverbial
“field day” with this information. None of that occurred because the events were
not revealed to the accused.

384. Obviously, the question is whether the circumstances were revealed to the
Chief Magistrate in a proper application for PII. If all relevant materials,

376 Submissions of Counsel Assisting, Volume 2, [496]-[497].
377 Submissions of Counsel Assisting, Volume 2, [2274].
378 Submissions of Counsel Assisting, Volume 2, [544]-[546], [561]-[562], [574]-[576], [578]-[581].
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including Mr Bateson’s and Mr Hatt’s notes and the draft statement were put

before the Chief Magistrate, and the circumstances made clear to enable him
to make an informed decision about whether it was appropriate to protect Ms
Gobbo, then there could be no complaint about the conduct of Mr Bateson.

385. Of further relevance to Counsel Assisting’s submissions, and to matters of
relevance to the Royal Commission, is that the conduct of Ms Gobbo, who
without instructions expressed her view about the veracity of her client’s
statements and proceeded to edit them, would have signalled to police that she
was prepared to actively assist in their investigative efforts. It is with this
background that one can better appreciate the relationship that developed
between Ms Gobbo and Mr Bateson, and the similar conduct that occurred in
relation to Mr Thomas (in both April and July 2006) and Mr Cooper.

386. The question of Ms Gobbo having marked up the statement or annotated it in
some way is relevant to the issue of non-disclosure of that statement to the
defence, and whether the purported reason for that non-disclosure ought to be
accepted. This issue is considered later in the reply.

Concealment of Bateson daybook entries and draft statement
387. Counsel Assisting have contended that:

387.1. On 25 October 2003, Mr McGrath and Mr Andrews were arrested for
the murder of Mr Marshall.3”* Ms Gobbo subsequently represented Mr
McGrath on 13 November 2003, when police made application to
interview him in relation to the murders of Messrs Jason Moran and
Pasquale Barbaro.3%

387.2. On 22 March 2004, at a committal mention hearing for Mr McGrath
and Mr Andrews, Ms Gobbo spoke with Mr Bateson about Mr McGrath
co-operating with the police. They discussed Mr McGrath producing a
“can say” statement for the Crown to consider. Mr Bateson recorded
these matters in his daybook. He also noted in his daybook that Ms
Gobbo was “at pains” to point out that she would not reveal these
matters to Mr Carl Williams or anyone else (Ms Gobbo had been
acting for Mr Williams in relation to charges that he had threatened to
kill Mr Bateson. Ms Gobbo had been regarded by Mr Bateson with
suspicion. He agreed with the assessment that he probably thought
her to be a “stooge” for Mr Williams at the time).381

387.3. Ms Gobbo was thereafter involved in negotiations with police and the
DPP on behalf of Mr McGrath.382

387.4. In June 2004, the police took statements from Mr McGrath in relation
to the murders of Messrs Michael Marshall, Jason Moran and
Pasquale Barbaro and commenced taking a statement concerning the
murder of Mr Mark Moran.3s83

379 Submissions of Counsel Assisting, Volume 2, [496].

380 Submissions of Counsel Assisting, Volume 2, [509].

381 Submissions of Counsel Assisting, Volume 2, [543]-[545]; Transcript of Commander Stuart Bateson,
20 November 2019, 9621, TRN.2019.11.20.01.C.

382 Submissions of Counsel Assisting, Volume 2, [551]-[583], [590]-[601], [604]-[607].

383 Submissions of Counsel Assisting, Volume 2, [608]-[610].
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387.5.

387.6.

387.7.

387.8.

On 9 July 2004, the police attended at the prison with completed
statements for Mr McGrath to review and sign. Mr McGrath requested
minor amendments and was otherwise prepared to sign the statement,
pending approval from Ms Gobbo.384

Ms Gobbo became involved in the statement process of Mr McGrath:

387.6.1.  On 9 July 2004, Mr Bateson made and recorded
arrangements with Ms Gobbo for her to read the
statements the following days3ss

387.6.2.  On 10 July 2004, Mr Hatt brought the statements to Ms
Gobbo’s chambers where she read them. Ms Gobbo
expressed scepticism over aspects of the statement
including Mr McGrath’s stated belief that the murder was
not premeditated as it was going to be a debt collection.
She was also doubtful about his claim not to have been
paid for the killing3®

387.6.3. As pointed out above, it can be concluded that Ms Gobbo
edited the statements for the reasons that she stated to the
Commission

387.6.4. Ms Gobbo rang Mr Bateson. She told him about her
scepticism and asked that he expedite arrangements to
visit Mr McGrath the next dayss

387.6.5. On 11 July 2004, Ms Gobbo visited Mr McGrath. Following
the visit, Ms Gobbo spoke to Mr Bateson. She told him that
Mr McGrath would be “more forthcoming”, or “more truthful”
or “truthful” 3ss

Mr Bateson recorded in his daybook his communications with Ms
Gobbo in relation to these matters on the afternoon of Friday, 9 July
2004, and then on 10 and 11 July 2004. Mr Bateson had three pages
of notes relating to 9 July 2004. His communication with Ms Gobbo
occurred late in the afternoon and was recorded on the last of those
pages. The communication with Ms Gobbo on the weekend of 10 and
11 July 2004 was recorded on a single page. His notes for the
following day commenced on a new page.38°

On 12 July 2004, Mr Bateson and Mr Hatt visited Mr McGrath in
custody. Mr Bateson noted in his daybook that Mr McGrath “made
some changes to the Marshall statement re his belief”. Mr Bateson
and Mr Hatt left the prison and printed the statement. They returned
and sought Mr McGrath’s signature, who again indicated that he would
sign it subject to Ms Gobbo’s approval. Later that day, Mr Bateson
recorded in his daybook that he spoke to Ms Gobbo “re changes to
statement” 3%

384 Submissions of Counsel Assisting, Volume 2, [620]-[624].
385 Submissions of Counsel Assisting, Volume 2, [625].

386 Submissions of Counsel Assisting, Volume 2, [627]-[628].
387 Submissions of Counsel Assisting, Volume 2, [629]-[631].
388 Submissions of Counsel Assisting, Volume 2, [633]-[634].
389 Submissions of Counsel Assisting, Volume 2, [625]-[648].
390 Sybmissions of Counsel Assisting, Volume 2, [636]-[637].
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387.9.

387.10.

387.11.

387.12.

On the morning of 13 July 2004, Mr Bateson recorded in his daybook
that he spoke to Ms Gobbo and that Mr McGrath was “right to sign
statement”. Mr Bateson and Mr Hatt subsequently attended the prison
where Mr McGrath signed the statement in relation to the murder of
Michael Marshall which was materially changed from that of 9 July
2004, the statement had been changed to make it clear that McGrath
believed that the “job had gone according to plan” and the job was not
to collect a debt on behalf of Carl Williams but to carry out an
execution for Carl Williams.391

In August 2004, Mr Williams was charged with murder of Mr Michael
Marshall on the basis of this statement made by Mr McGrath. He, Mr
Thomas and Mr Andrews were also charged with murders of Messrs
Jason Moran and Pasquale Barbaro on the basis of another statement
signed by Mr McGrath on the same day. The prosecution case in
respect of each of these murders was that Mr Williams had arranged
for the murders to be carried out.39?

On 23 September 2004, Mr Bateson was cross-examined by Mr Faris
who was seeking disclosure of relevant material on behalf of Mr
Williams:

387.11.1. Mr Bateson was asked whether there were any other
statements, signed or unsigned, by Mr McGrath. He
responded, “There is none relevant to these charges”. Ms
Gobbo appeared representing Mr Thomas and asked no
guestions of Mr Bateson. Ms Gobbo agreed she had a
“huge conflict” and could not reveal knowledge of the draft
statements for fear of the consequences. The draft
statements of Mr McGrath were therefore not disclosed.3

387.11.2. Mr Bateson was also asked whether any documents
existed relating to Mr McGrath agreeing to give evidence.
Mr Bateson said, “I have none in my possession and | don’t
believe there is any in existence.” Mr Faris stated that these
things don'’t just happen out of the blue and questioned Mr
Bateson further, “And you say there was no documents;
does that mean all the discussion and negotiation or
whatever occurred about McGrath giving evidence and the
benefits for him, whatever they might be, there is no
documents relating to that?” Mr Bateson responded,
“Correct”. He was asked why and responded, “Why would
there be?3%

During subsequent committal proceedings:

387.12.1. Mr Bateson concealed daybook entries dated 22 March, 9,
10 and 11 July 2004 from Mr Thomas and the Court which

391 Submissions of Counsel Assisting, Volume 2, [643]-[644], [763].
392 Submissions of Counsel Assisting, Volume 2, [717]-[718].

393 Submissions of Counsel Assisting, Volume 2, [724]-[729].

394 Submissions of Counsel Assisting, Volume 2, [727].
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disguised Ms Gobbo’s involvement in relation to the
statement making process3®

387.12.2. Ms Gobbo’s name in relation to other entries in Mr
Bateson’s daybook was redacted and a PIl claim
successfully made39

387.12.3. The daybook entry of Mr Hatt relating to his visit to Ms
Gobbo was not disclosed to Mr Thomas and the Court3®’

387.12.4. the draft statement of Mr McGrath was not disclosed to Mr
Thomas or the Court.398

388. In relation to these matters:

388.1. Counsel for Mr Bateson has asked Counsel Assisting to withdraw the
allegation that Mr Bateson concealed daybook entries from the Court
during the committal of Messrs Williams, Thomas and Andrews
because they have identified evidence which they submit
demonstrates that Mr Bateson must have disclosed those pages.

388.2. Counsel Assisting have not been asked to withdraw the submission
that the draft statement was not provided to the accused or the Court,
and it is not submitted on behalf of Mr Bateson that the statement was
disclosed. Rather, it is submitted that Mr Bateson gave the evidence
he did on the assumption that the draft statements had been disposed
of, as was usual practice with respect to “redundant versions”.3%

389. Counsel Assisting have carefully considered the request to withdraw the
submission in relation to Mr Bateson'’s alleged concealment of his daybook
entries, however have determined that it would not be appropriate to do so.

390. Counsel Assisting accept that the allegation is serious. It was not made lightly.
The Commissioner in considering the matter will of course closely scrutinise
the evidence in accordance with the principles in Briginshaw, and those
matters set out in Volume 1, Legal Principles at [41] to [51].

391. Counsel on behalf of Mr Bateson assert that Counsel Assisting’s submissions
rest upon a number of propositions concerning the pagination of Exhibit 32,
and in particular the absence of the relevant daybook entries within that exhibit.
That exhibit contained documents served outside the brief of evidence
including investigator and police witness notes, diaries, daybooks and patrol
duty returns.*® The assertion is not an entirely accurate summary of the
submission of Counsel Assisting.

395 Submissions of Counsel Assisting, Volume 2, [742]-[770]; Responsive submissions of Victoria Police,
Stuart Bateson, [17.50]. Mr Bateson’s daybook entry for 9 July 2004 covered three pages. The
allegation by Counsel Assisting relates to the final page, covering the late afternoon period until he went
off duty. The daybook entry for 10 and 11 July 2004, was covered on a single page. Mr Bateson’s
diary entry for 10 and 11 July 2004, indicating that he was on rest days, was disclosed.

396 Submissions of Counsel Assisting, Volume 2, [764].

397 Submissions of Counsel Assisting, Volume 2, [628].

398 Submissions of Counsel Assisting, Volume 2, [621]-622], [724]-[727]; Responsive submissions of
Victoria Police, Stuart Bateson, [16.9].

399 Responsive submissions of Victoria Police, Mr Bateson, [16.8]-[16.9].

400 Responsive submissions of Victoria Police, Stuart Bateson, [17.28].
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392. The contentions of Counsel Assisting are based upon inferences reasonably
open arising from the following matters:

392.1. The evidence suggests that prior to the committal when Mr Bateson
compiled the notes which became Exhibit 32, he made a decision not
to include the entries that revealed Ms Gobbo’s role in the period 9 to
11 July 2004, even in edited formao:

392.2. an inference that he did not disclose those pages can be drawn from
an assessment of the evidence that Mr Bateson gave during the
committal, and upon which he was not challenged by the Chief
Magistrate2

392.3. the draft statement of 9 July 2004 which was shown to Ms Gobbo on
10 July 2004, and which contained material differences to the one
which was ultimately signed on 13 July was not disclosed to the
court4s

392.4. the matters set out in the statement of Mr Silbert QC, the strength of
which are of course lessened given the length of time since the events
in question, and the fact that it was not tested by viva voce
examination.40

393. In any case, the point that is said to be fatal to the contention of Counsel
Assisting concerns the first point. It is accepted by Counsel Assisting that if it
could be demonstrated that Mr Bateson did include the relevant pages of his
daybook within the police disclosure materials, and that they were later
extracted from Exhibit 32 following discussion with the Chief Magistrate, then
the contention of Counsel Assisting would not be open.

394. The relevant evidence concerning the provenance of Exhibit 32 is as follows:

394.1. On 16 August 2004, Mr Thomas was arrested and charged with the
murder of Mr Moran and Mr Barbaro4°s

394.2. On 30 August 2004, Mr Williams, Mr Thomas and Mr Andrews were
directly presented for those murders and briefs of evidence were
served upon them that day4o

394.3. After that presentment, lawyers for the accused wrote letters and
issued a subpoena requesting full disclosure of matters concerning Mr
McGrath#o?

394.4. On 23 September 2004, a directions hearing took place in the
Supreme Court, at which Mr Faris QC, on behalf of Mr Williams was
complaining that he had not yet been provided with disclosure of
relevant materials concerning Mr McGrath#4os

401 Submissions of Counsel Assisting, Volume 2, [764.1].

402 Sybmissions of Counsel Assisting, Volume 2, [756]-[758].

403 Submissions of Counsel Assisting, Volume 2, [764.3].

404 Submissions of Counsel Assisting, Volume 2, [764.4].

405 Submissions of Counsel Assisting, Volume 2, [682].

406 Submissions of Counsel Assisting, Volume 2, [717].

407 Submissions of Counsel Assisting, Volume 2, [725]-[728]; Responsive submissions of Victoria Police,
Stuart Bateson, [17.5].

408 Exhibit RC0773 Transcript of proceedings, R v Williams, Andrews and Thomas SCV, Teague J, 23
September 2004, pages 3, 10 to 12, RCMPI.0108.0002.0006.
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394.5. As pointed out in Mr Bateson’s submissions, he was cross-examined
by Mr Faris on behalf of Mr Williams, about documents requested in a
letter dated 13 September 2004.4° |t is asserted on behalf of Mr
Bateson that he had by 23 September 2004 already provided many
documents, “including police notes with Ms Gobbo’s name
redacted.”1° The footnotes relied upon by Counsel for Mr Bateson do
not support this proposition, and further there is evidence that this was
not the case. When Mr Bateson was cross-examined by Mr Faris
specifically about notes concerning Mr McGrath, he said that most of
the notes would be contained in police members’ notes “and | am in
the process of editing those members’ notes now”. He went on to
indicate that he should be able to provide those notes by the end of
the following week.4! In the event, it appears that Mr Bateson provided
the additional materials to representatives of Messrs Williams, Thomas
and Andrews, and the Crown on 4 October 2004.412

394.6. Counsel for Mr Bateson outlined the following steps that were involved
in the compilation of the police notes and inclusion therein of relevant
pages of Mr Bateson’s daybook:

394.6.1. relevant pages of daybook were identified
394.6.2. they were photocopied

394.6.3. they were paginated at the top right hand corner (the
Bateson pagination)

394.6.4. they were reviewed again

394.6.5. they were added to a compilation of various police member
notes then all notes were paginated at the bottom right
hand corner (the Compilation pagination)*3

394.7. In carrying out this process, Mr Bateson photocopied 275 pages of his
daybook.44 Mr Bateson’s explained that his daybook notes were
maintained in a folder, and compiled with the latest date on top.**> Mr
Bateson said having compiled the police notes he considered that it
would be helpful to paginate those documents in addition to having
paginated the hand up brief.416

394.8. Upon its tender, Exhibit 32 was described as “All police notes outside
of hand up brief”. When the depositions were compiled following the
committal, Exhibit 32 was contained between pages 1529 and 2420 of
the depositions. This obviously resulted in a third pagination process,
in which the deposition page numbers (larger numbers), also on the

409 Submissions of Counsel Assisting, Volume 2, [725]-[728]; Responsive submissions of Victoria Police,
Stuart Bateson, [17.5].

410 Responsive submissions of Victoria Police, Stuart Bateson, [17.7].

411 Exhibit RC0773 Transcript of proceedings, R v Williams, Andrews and Thomas SCV, Teague J, 23
September 2004, pages 3, 10 to 12, RCMPI.0108.0002.0006.

412 Untendered — Diary of Stuart Bateson, 4 October 2004 (VPL.0005.0058.0706 @.0812).

413 Responsive submissions of Victoria Police, Stuart Bateson, [17.39]; the suggestion at [17.39(d)] that
someone other than Mr Bateson carried out this task is dealt with later in this reply.

414 Exhibit RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001
@.2013-.2289.

415 Exhibit RC1875 Transcript of Commander Stuart Bateson Examination, R v Carl Williams, Thomas
and Andrews, 9 March 2003, 801, OPP.0041.0001.0002 @.0801.

416 Transcript of Commander Stuart Bateson, 20 November 2019, 9591, TRN.2019.11.20.01.C.
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bottom right hand corner of each page, were added.*” Mr Bateson’s
daybook notes commence with a coversheet on page 2024 and end
on page 2315 of the depositions.+8 Within that sequence are pages
without Bateson or Compilation page numbers on them, but only
deposition pagination, indicating that they were probably provided
subsequent to 4 October 2004.41° In considering these submissions
and those of Mr Bateson, it is important to examine the pages with the
Bateson and Compilation pagination.

394.9. An examination of Exhibit 32 demonstrates that consistently with the
way in which Mr Bateson maintained his daybook notes in a folder, the
Bateson pagination also occurs in chronological reverse order. This
pagination commences with the events of 16 August 2004 (the date of
the arrest of Mr Thomas) on page 1 and ends with the events of 21
June 2003 (the date of the murders of Mr Moran and Mr Barbaro) on
page 275.40

394.10. These pages also contain the compilation pagination. The compilation
number on the coversheet of Mr Bateson’s section of notes is page
1547 which is found at deposition page 2024. Although the third digit is
obscured, so only the first, second and fourth digit can be seen
(15X7), by examining pages within the depositions before and after
this, or indeed any other page in question, the obscured number
(which in most cases is either the second or third digit), can be readily
identified. Bateson page number 1 (at deposition page 2301) is likely
to be Compilation page 1548, Bateson page 2 is Compilation page
1549, Bateson page 3 is Compilation page 1550 and so on.

394.11. There are occasions where it appears that the process of paginating
the compilation of notes has resulted in Mr Bateson’s notes being
copied out of order. For example, Bateson page 19 (deposition page
2278) bears the Compilation page 1566, page 20 is 1567, page 21 is
1568, page 22 is 1570, page 23 is 1569, page 24 is 1571 and page 25
is 1572. Thus, it appears that pages 22 and 23 were paginated in the
wrong order in the Compilation pagination process. This can be shown

as follows:
Bateson page Compilation page Date covered
19 1566 16 June 200442

417 Exhibit RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001
@.0005.

418 Exhibit RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001
@.2012-.2303.

419 Exhibit RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001
@.2272, 2281-2285, 2290-2303; Deposition pages 2284, 2293-2297, 2302 — 2315.

420 1t seems that when the pages were reordered for the purposes of creating the depositions, there
were some errors in the order or pagination, such as pages 2025 to 2027 of the depositions because a
belief that the dates in question were 2003, when in fact the year at the head of the daybook was
incorrect. Attention therefore needs to be given to the Bateson / Compilation pagination.

421 Exhibit RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001
@.2266.
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20 1567 14 to 16 June 200442
21 1568 26 May 200442
22 1570 5 and 6 April 2004424
23 1569 5 April 200442

24 1571 2 April 2004426

25 1572 25 March 200447

395. The submission of Counsel for Mr Bateson relies upon an examination of two
consecutive pages of depositions containing the compilation pagination going
from 15X2 to 15X5. It is asserted that the two pages in between, 15X3 and
15X4, were the two pages containing Mr Bateson’s daybook notes of 9, 10 and
11 July 2004. This is said to reveal the falsity of the submissions of Counsel
Assisting, demonstrating that those two pages were photocopied and included
in the compilation provided to the Chief Magistrate who determined to exclude
them pursuant to the PII claim that had been made. They were therefore
legitimately omitted from the tender of Exhibit 32.428

396. A careful examination of the depositions, which Counsel for Mr Bateson
accuses Counsel Assisting of failing to carry out, that extends beyond looking
at two pages in isolation, reveals the following pagination sequence:

Bateson page Compilation page Date covered
1 1548 16 August 2004429
2 1549 16 August 200443

422 Exhibit RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001
g‘ini?blt RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001
4@242E2)<?:|1b|t RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001
4@25I25§<?1?b|t RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001
gpﬁini?blt RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001
ngiillblt RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001
4((?8.??Zees?).onsive submissions of Victoria Police, Stuart Bateson, [17.42]-[17.49].

429 Exhibit RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001
‘g"zszi?blt RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001

.2288.
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1550

16 August 200443

1551

16 August 2004432

1553

13 July 2004433

1554

12 July 2004434

1552

12 July 2004435

1555

9 July 200443

1556

9 July 2004437

10

1557

5 July 20044

397.

As can be seen, the two supposedly absent pages (15X3 and 15X4) were not

absent at all, they were simply out of order, in the same way that compilation
pages 1570 and 1569 were paginated in the wrong order when compiled.
Those pages 15X4 (1554) and 1553 (15X3) contained Mr Bateson’s daybook
notes from 12 and 13 July 2004, respectively, not the page of his notes from
the afternoon of 9 July 2004 or the page of his notes covering 10 and 11 July

2004.

398.

There can be no other explanation that accounts for the number sequences

apparent in Exhibit 32. This demonstrates Counsel Assisting did not make the
error attributed to them.

399.

It is open to conclude that a considered decision was made by Mr Bateson not

to photocopy the two pages covering the afternoon of 9 July to 11 July 2004,
pictured in the submissions of Counsel Assisting at [757], as he photocopied
pages immediately either side of them.

400.

Further, it is open to conclude that Mr Bateson made this decision at the time

that he initially photocopied, paginated and compiled his notes in about
September or early October 2004, knowing the documents that were being

431 Exhibit RC1888 Depositions,

@.2287.

432 Exhibit RC1888 Depositions,

@.2286.

433 Exhibit RC1888 Depositions,

@.2280.

434 Exhibit RC1888 Depositions,

@.2279.

435 Exhibit RC1888 Depositions,

@.2278.

436 Exhibit RC1888 Depositions,

@.2277.

437 Exhibit RC1888 Depositions,

@.2276.

438 Exhibit RC1888 Depositions,

@.2275.

The Police v Carl Williams

The Police v Carl Williams,
The Police v Carl Williams,

The Police v Carl Williams,

The Police v Carl Williams

The Police v Carl Williams,
The Police v Carl Williams,

The Police v Carl Williams,

, Andrews & Thomas,
Andrews & Thomas,
Andrews & Thomas,
Andrews & Thomas,
, Andrews & Thomas,
Andrews & Thomas,
Andrews & Thomas,

Andrews & Thomas,

OPP.0041.0001.0001
OPP.0041.0001.0001
OPP.0041.0001.0001
OPP.0041.0001.0001
OPP.0041.0001.0001
OPP.0041.0001.0001
OPP.0041.0001.0001

OPP.0041.0001.0001
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401.

402.

403.

404.

sought by Mr Faris, and, it is submitted, knowing the issues that were likely to
be litigated in the committal. The failure to include this material suggests that
Mr Bateson had decided not to produce the pages that revealed Ms Gobbo’s
role, which was central to Mr McGrath’s decision to change his evidence in a
material way.

This is consistent with Mr Bateson’s evidence to Mr Faris referred to above at
[387.11], wherein Mr Bateson failed to mention the draft statement of 9 July
2004, which he must have been aware of, and his responses to questions
relating to the existence of any material relating to discussions or negotiations
relating to Mr McGrath.

This is also consistent with the absence (in redacted form or otherwise) of Mr
Hatt’s notes of 10 July 2004 from the Compilation material and the depositions,
which Counsel Assisting have submitted was not produced to Mr Thomas and
the Court.#¥® An examination of Exhibit 32 reveals that Mr Hatt’s daybook of 30
June 2004 is at page 1674 of the depositions* and it bears Compilation page
number 1210. It is immediately followed by an entry of 12 July 2004 which
bears compilation page 1211.44 |t is open to conclude therefore that Mr Hatt’s
daybook notes were not included at the time of pagination of the Compilation
material either.

Counsel for Mr Bateson contend that “[a]n examination of the underlying
pagination shows that another page Counsel Assisting asserts was not
produced — 22 March 2004 — was produced”. Save for this assertion, nothing
further is offered in submissions on behalf of Mr Bateson on this point. Whilst it
is not clear how an examination of “underlying pagination” shows that the page
was produced, in any event, it is submitted that counsel for Mr Bateson is again
wrong. Counsel Assisting did properly put to Mr Bateson in examination that his
daybook contained two pages of notes dealing with events on 22 March 2004,
and that the first page, which includes notes of discussion with Ms Gobbo
about Mr McGrath co-operating appeared not to have been included in Exhibit
32 and made available to the accused, whereas the companion page had been
included.*+

Contrary to the assertion on behalf of Mr Bateson that an “examination of the
underlying pagination” shows that the note was produced; such an examination
suggests the opposite. The consecutive numbering of the compilation pages
may enable the Commissioner to conclude, if it is accepted that other pages
were deliberately withheld, that a decision was made not to produce the page
when the notes were compiled. Applying the same analysis as that above:

Bateson page Compilation page Date covered

439 Submissions of Counsel Assisting, Volume 2, [628].

440 Exhibit RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001
@.1685.

441 Exhibit RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001
@.1686.

442 Transcript of Commander Stuart Bateson, 20 November 2019, 9579, TRN.2019.11.20.01.C.
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29 1576 24 March 200443
30 1577 24 March 2004444
31 1578 23 March 20044
32 1579 22 March 200444
34 1580 12 March 200447
35 1581 12 March 200444
36 1582 11 March 200444

405. The depositions show that Bateson page 32 (Compilation page 1579) is the
afternoon entry of 22 March 2004. The fact that the next*° page in the
compilation is 12 March 2004 (Compilation page 1580) reveals unequivocally
that the page with the morning entries in Mr Bateson’s daybook including his
conversation with Ms Gobbo was not compiled and disclosed. The absence of
Bateson page 33 does not show that it was produced; rather it suggests that a
page was photocopied and paginated as page 33, but that page was excluded
when compiled, either deliberately or accidentally.

406. It would be open to draw an inference from the absence of page 33 in the
Bateson pagination sequence, and the sequential pagination of the compilation
material, that the page containing Mr Bateson’s conversation with Ms Gobbo
was originally photocopied and paginated, but a decision was subsequently
made not to include it when he compiled and paginated the compilation
material. This is consistent with Mr Bateson’s submission that he reviewed his
paginated notes prior to collation of the compilation material.*s* The exclusion of
this page is also consistent with Mr Bateson’s decision not to include the two
pages covering 9 to 11 July 2004, and the absence of Mr Hatt’s notes covering
10 July 2004. Mr Bateson might have sought to exclude Ms Gobbo’s name
from this page, however the content of it would have raised potentially difficult
guestions; being a lawyer endeavouring to negotiate on behalf of Mr McGrath,

443 Exhibit RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001
@.2256.

444 Exhibit RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001
@.2255.

445 Exhibit RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001
@.2254.

446 Exhibit RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001
@.2253.

447 Exhibit RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001
@.2252.

448 Exhibit RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001
@.2251.

449 Exhibit RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001
@.2250.

450 Bearing in mind reverse date sequence pagination.

451 Responsive submissions of Victoria Police, Stuart Bateson, [17.39(f)].
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407.

408.

4009.

410.

411.

412.

413.

who was at pains to make Mr Bateson understand she would not go running
back to Carl Williams.

Counsel for Mr Bateson argues that it is “likely that, on first preparing his notes
for disclosure, Com. Bateson did not arrange for his notes for 10 and 11 July
2004 to be copied as he was recorded as being on rest days.” Presumably, the
submission is not deliberately couched in this way to convey that Mr Bateson
directed a support staff member to photocopy the pages of his daybook only on
days that he was rostered on. If it was, it is misleading and inconsistent with Mr
Bateson’s evidence in the committal where he described to Mr Lovitt the
process by which he photocopied his notes. He explained that they were in
reverse order as “when | write my notes, | then just pile them one on top of the
other in the folder so that’s the way | photocopied them ...”.%2 Also flowing
from this is the inherent unlikelihood that he would have ignored pages in his
daybook because his diary had him rostered off.

As to the asserted likelihood of this explanation for the failure to copy the page,
not surprisingly, when Mr Bateson was led on this question by Ms Enbom, he
responded, “Possibly. | don’t know that for certain but possibly. Yeah, I'm not
sure.”3

Further, this argument does not account for the failure to copy the page of his
daybook concerning 9 July 2004, a day on which he was on duty and as to
which he had copied two other pages which did not refer to Ms Gobbo.

On the basis of the evidence above it is open to find, as Counsel Assisting
have contended, that Mr Bateson’s daybook was paginated for the purpose of
disclosure prior to the committal, and that relevant pages containing entries for
22 March, and 9, 10 and 11 July 2004 were missing in the sequence, indicating
that a decision had been made prior to the committal not to disclose those
pages.*

Whether or not it could be concluded that Mr Bateson subsequently provided a
copy of these daybook pages requires consideration of the further points made
by Counsel Assisting.

After the initial tranche of disclosure which had been made, additional pages of
Mr Bateson’s daybook were disclosed. These are contained within Exhibit 32,
and having been provided later, do not feature the Bateson pagination or the
Compilation pagination.*>s The question for the Commissioner to consider is
whether, in addition to the provision of those pages Mr Bateson provided to the
Chief Magistrate, but not the accused, the pages containing the entries for 22
March, and 9, 10 and 11 July 2004 were also disclosed.

It is most unlikely that this was the case. The issue that the Chief Magistrate
was called upon to determine was whether redactions to various documents
that had been provided to the defence were justified. The committal transcript
refers to concerns by the defence over blacked out material:

452 Exhibit RC1875 Transcript of Commander Stuart Bateson Examination, R v Carl Williams, Thomas
and Andrews, 9 March 2003, 831, OPP.0041.0001.0002 @.0801.

453 Transcript of Commander Stuart Bateson, 2 December 2019, 10122, TRN.2019.12.02.01.C.

454 Submissions of Counsel Assisting, Volume 2, [764.1].

455 The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001 @.2272, 2281 to 2285, 2290
to 2303; Deposition pages 2284, 2293 to 2297, 2302 to 2315.
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414.

415.

416.

413.1. a call for “unedited police notes...that relate to police officers visiting
Mr McGrath in prison®ss

413.2. Mr Heliotis indicating that defence had been “provided with a lot of
notes, police notes, in relation to the interviewing by the police of Mr
McGrath where much has been blacked out. It wasn’t obvious to us at
the time, it is quite obvious to us now that that must relate to these
matters, and it is a matter we are going to ask you to look at.” It was
also noted that defence called for all unsigned statements made by Mr
McGrath4s”

413.3. some extra notes had been provided the previous day which had parts
blacked out, and notes that had earlier notes had parts blacked out43

413.4. Mr Silbert, appearing on behalf of the Chief Commissioner, told the
Chief Magistrate that the defence were querying the “editing” in
respect of some daybook and diary notes.*%

Mr Silbert outlined the process for the Chief Magistrate to undertake this task.
He would receive copies of the edited material together with copies of the
unedited material, so that he could compare them and ensure the redactions
which had been made were not relevant or would not advance the defence
position in any material way. Mr Silbert said that there were 28 pages to be
reviewed, and again described that the process was that the Chief Magistrate
should “look at what’s been blacked out on what’s been supplied to the
defence, and satisfying yourself that it’s of no value to the defence that it
relates to an extraneous matter and isn’t relevant to these proceedings.”
Notably it was indicated that Mr Bateson was photocopying the material for
review by the Chief Magistrate; he was not receiving the original documents in
their original form. 6

Having examined the documents, the Chief Magistrate indicated that he had
examined Mr Bateson in closed session for 20 to 25 minutes (amounting to 13
pages of transcript pages 89 to 10241), and that redactions were to be removed
in whole or in part over two documents.4s2

It is suggested by Counsel for Mr Bateson that the most likely explanation for
the daybook entries not being included in Exhibit 32 is that the pages were
wholly redacted and those redactions were upheld by the Chief Magistrate and
so extracted from the paginated bundle and not included in Exhibit 32. The
submission goes on, ‘Certainly, Mr Silbert QC referred to some pages being
“extracted” from the bundle of police notes before Exhibit 32 was created.™ |t
is not clear what Counsel for Mr Bateson is referring to here as Mr Silbert

456 Exhibit RC1875 Depositions, The Police v Carl Williams, Andrews & Thomas, 8,
OPP.0041.0001.0001 @.0037.

457 Exhibit RC1875 Depositions, The Police v Carl Williams, Andrews & Thomas, 9-10,
OPP.0041.0001.0001 @.0038-.0039.

458 Exhibit RC1875 Depositions, The Police v Carl Williams, Andrews & Thomas, 17,
OPP.0041.0001.0001 @.0046.

459 Exhibit RC1875 Depositions, The Police v Carl Williams, Andrews & Thomas, 40,
OPP.0041.0001.0001 @.0069.

460 Exhibit RC1875 Depositions, The Police v Carl Williams, Andrews & Thomas, 41, 48-49,
OPP.0041.0001.0001 @.0046, 0077-.0078.

461 Exhibit RC1875 Depositions, The Police v Carl Williams, Andrews & Thomas, 41, 48-49,
OPP.0041.0001.0001 @.0118 to .0119.

462 Exhibit RC1875 Depositions, The Police v Carl Williams, Andrews & Thomas, 1086,
OPP.0041.0001.0001 @.0122.

463 Responsive submissions of Victoria Police, Stuart Bateson, [17.51].
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417.

418.

419.

420.

neither said nor referred to such extraction. In describing the process of review
the Chief Magistrate was to undertake, he had referred to the disputed material
as being “excerpted” for comparison purposes. This related to the 28 pages he
was to review.

It is unlikely that the Chief Magistrate would have agreed to remove the pages
relating to Ms Gobbo in their entirety. Mr Bateson acknowledged the
importance of the substance of the diary entries on these dates when he gave
evidence. His evidence was not that the entirety of those pages would have
been redacted. He maintained that it was his memory that only the name of Ms
Gobbo was redacted from the notes. There was no removal of what the lawyer
was doing, or that the lawyer had expressed scepticism about aspects of the
statement of Mr McGrath. He accepted that those parts would be important for
those representing Mr Williams, Mr Thomas and Mr Andrews to understand
what was going on with respect to the statement.** If the investigator
appreciated the significance of those matters, it is unlikely to have escaped the
Chief Magistrate. Notably, however, when Mr Lovitt was cross-examining Mr
Bateson about the daybook entries in sequence, he went from 9 July straight to
12 July 2004.45 As submitted by Counsel Assisting, an analysis of Mr Lovitt’s
cross-examination inevitably leads to the conclusion that the defence did not
have possession of the daybook entries of 10 and 11 July 2004. Further,
consistent with the apparent failure to disclose Mr Hatt’s daybook of 10 July, Mr
Hatt was not cross-examined at the committal about any relevant conduct on
his part on 10 July 200445

The suggestion that in this process, two relevant pages of notes that had
previously been served on the accused were somehow “extracted” appears
unlikely. Mr Lovitt, when he tendered the material which became Exhibit 32,
was seeking to create a record of notes which had been provided to the
defence for the purposes of the later trial. There is no suggestion that pages
which were completely redacted were then extracted from material that was
ultimately tendered.

It is also suggested by Counsel for Mr Bateson that there was a possibility of
error on the part of a court officer who compiled the depositions.47 This
argument cannot be sound if it is accepted that the pages photocopied,
paginated and compiled by Mr Bateson can be accounted for. Further, as
referred to above, an examination of the transcript of cross-examination of Mr
Bateson by Mr Lovitt, in which Mr Bateson was taken through events in
chronological order, makes clear that Mr Lovitt was not aware of any relevant
events on 10 and 11 July 2004.4¢¢ Unless Mr Lovitt was given a page that was
completely blanked out, including the dates, it is extremely unlikely that the
parties had those pages in a redacted form but did not cross-examine upon
those events, and then, coincidentally, a court officer failed to compile them
into the depositions.

Counsel for Mr Bateson argues that in any event, there was no potential
injustice as Mr Lovitt did elicit from Mr Bateson at the committal that changes

464 Transcript of Commander Stuart Bateson, 2 July 2019, 3425, TRN.2019.07.02.01.C.

465 Submissions of Counsel Assisting, Volume 2, [755].

466 Exhibit RC1888 Depositions, The Police v Carl Williams, Andrews & Thomas, OPP.0041.0001.0001
@.0954 to .0961.

467 Responsive submissions of Victoria Police, Stuart Bateson, [17.53].

468 Exhibit RC1875 Transcript of Commander Stuart Bateson Examination, R v Carl Williams, Thomas
and Andrews, 9 March 2003, 848, OPP.0041.0001.0002 @.0848.
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421.

422.

423.

had been made to the statement between 22 June and 13 July 2004, not by the
Purana Taskforce, but at the behest of Mr McGrath or his lawyers, and he did
not pursue the matter.4® In fact, it was Mr Heliotis asking these questions on
behalf of Mr Williams, but as can be seen by the passage quoted in the
submission, Mr Bateson led Mr Heliotis to believe that there had been minor
alterations prior to the signing of the statement. It seems to be suggested that
because counsel did not pursue the matter, it can be of no importance. In the
light of what is now known, that answer is misleading.

It is likely that if Mr Bateson had pointed out that the changes were not minor,
but concerned matters “front and centre to the committal”’, that Mr Heliotis
would certainly have pursued the matter further on behalf of Mr Williams who
was charged with the murder of Mr Marshall.

As pointed out in the submissions of Counsel Assisting, Mr Lovitt was also
interested in trying to establish the events leading to the signing of the
statement:*7°

422.1. Mr Bateson was directly asked by Mr Lovitt if there were any drafts
statements in existence, including on a computer, of any statement
made and which was altered in some way prior to the signing of it on
13 July 2004. Mr Bateson'’s response: “The only draft is, or the only
difference that we have recorded is the addresses that we deleted out
of the statements.”t

422.2. Mr Lovitt asked Mr Bateson if the statement of Mr McGrath had been
altered between the 9 and 13 July 2004. Mr Bateson’s answer was:
“No, basically — as you can see, there’s that reference there, what
happened from there, it was taken to his legal representative at his
wishes”. This was followed by reference to minor changes which had
been requested by Mr McGrath during the police visit on 9 July
2004 472

422.3. Following this, Mr Lovitt asked questions in order to elicit any evidence
at all to establish that Mr McGrath was negotiating with the police*”

422.4. Mr Lovitt returned to the question of the statement taking process,
trying to elicit what happened between the 9 and 13 July 2004, and
whether there were any unsigned statements in existence prior to the
signing on 13 July 2004. When Mr Lovitt asked what happened to the
unsigned statements that existed prior to the signing on 13 July, Mr
Bateson’s response was “They were signed.” Mr Lovitt followed up if
he meant the same documents were signed, and Mr Bateson
responded, ‘Yes’ .44

The thrust of Counsel Assisting’s submissions is that it was very apparent to Mr
Bateson, and to the Chief Magistrate, that it was of great importance to
determine whether any suggestion of inducement had been offered, and
whether Mr McGrath had made material changes to his statement. If the Chief

469 Responsive submissions of Victoria Police, Stuart Bateson, [17.67 and 17.69].

470 Submissions of Counsel Assisting, Volume 2, [752]-[755].

471 Submissions of Counsel Assisting, Volume 2, [758].

472 Exhibit RC1875 Transcript of Commander Stuart Bateson Examination, R v Carl Williams, Thomas
and Andrews, 9 March 2003, 830-831, OPP.0041.0001.0002 @.0830-.0831.

473 Exhibit RC1875 Transcript of Commander Stuart Bateson Examination, R v Carl Williams, Thomas
and Andrews, 9 March 2003, 838-839, OPP.0041.0001.0002 @.0838-.0839.

474 Submissions of Counsel Assisting, Volume 2, [755].
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424,

425.

426.

427.

428.

Magistrate had been aware of what had occurred on 10 and 11 July 2004, he
would have been aware that there was in fact a draft statement in existence on
10 July 2004, which contained material differences to the signed statement
concerning matters central to the committal in two important respects; first the
guestion of whether Mr McGrath knew a murder was going to occur, and
secondly, whether he was improving the statement to assist police to improve
his position. As Counsel Assisting have submitted, it can reasonably be
inferred that the Chief Magistrate would have intervened had he been aware of
those matters which were inconsistent with the evidence given by Mr Bateson.

Further, and in any event, the Chief Magistrate cannot have had the benefit of
the draft statement which was uncovered in the course of the Commission
hearings, and which would have revealed the materiality of the changes that
had been made. He clearly should have had that draft statement to determine
the PII question. Further, any evidence which suggested that Mr McGrath had
tailored his evidence to suit the police case should have been disclosed. If it is
accepted that Ms Gobbo did edit the statement as she has claimed that she
did, prior to obtaining instructions from her client, for the reasons that she did,
the edited statement should not have been disposed of as a “redundant
version”, but retained as evidence and disclosed, at least to the Chief
Magistrate. It evidently was not.

It is open to find that Mr Bateson did not disclose daybook entries initially to
accused persons in a redacted form or otherwise, and that he did not disclose
them to the Chief Magistrate. As noted above, the DPP and OPP has also
submitted that this is clear on the evidence.*®

Further, as indicated above at [388.2], it is submitted on behalf of Mr Bateson
that he gave the evidence he did to Mr Lovitt at the committal (and presumably
to Mr Faris at the directions hearing) on the assumption that the draft
statements had been disposed of, as was usual practice with respect to
‘redundant versions”.47

This submission should be considered in light of the evidence which Counsel
Assisting submits reveals that Ms Gobbo had marked up the statement during
her review of it on 10 July 2004, as discussed above at [364] to [379].

Mr Bateson gave the following evidence to the Commission:

MR WINNEKE: Is it the situation at that stage you had destroyed
the draft that had been shown to Ms Gobbo and
perhaps changed by Ms Gobbo?

MR BATESON: Yes, that's my understanding.

MR WINNEKE: It had been destroyed?

MR BATESON: That's my understanding.

MR WINNEKE: Why would it have been destroyed?

MR BATESON: Ithink the most important thing is you don't
want anything that's not the final exhibit
floating about, one for security reasons, and,

475 Reply Submissions of the Director of Public Prosecutions and the Office of Public Prosecutions, [10].
476 Responsive submissions of Victoria Police, Mr Bateson, [16.8]-[16.9].
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two, because | never believed it was evidence
until he was willing to sign it.4””

429. This in itself reveals concerning disclosure practices. This was not a practice

430.

MR LOVITT:

MR BATESON:

MR LOVITT:

MR BATESON:

MR LOVITT:

MR BATESON:

MR LOVITT:

MR BATESON:

MR LOVITT:

MR BATESON:

MR LOVITT:

MR BATESON:

MR LOVITT:

MR BATESON:

MR LOVITT:

MR BATESON:

where an electronic copy was being progressively overwritten. This was a
practice where hard copy draft statements being shown to an accused for
signing, the content of which was going to change, were being destroyed.

In order to demonstrate the importance of retaining this annotated statement,
one can imagine a hypothetical scenario where Mr Bateson provided fulsome
answers about the draft statement at the committal. When Mr Lovitt asked what
happened to the unsigned statements that existed prior to the signing on 13
July 2004, rather than the response that Mr Bateson’s actually gave, “They
were signed’, the examination might have proceeded something like this:

What happened to the unsigned statements that
existed prior to the signing on 13 July?

We took them to Mr McGrath to sign on 9 July.

Yes. What happened to those statements after
that?

He wanted a few minor changes to the Michael
Marshall one, and he wouldn’t sign them until he
got the okay from his lawyer. So we took it to his
lawyer to show her on 10 July 2004.

So as of 9 July, he had requested a few minor
changes to the Michael Marshall statement but
otherwise was prepared to sign it pending the okay
of his lawyer?

Yes.

And so his lawyer then gave it the okay on 10 July?
Not exactly.

What do you mean by that?

Well, his lawyer expressed scepticism over a
number of aspects of the statement.

What aspects?

Well, that he didn’t know it was going to be a
murder and thought it was going to be a debt
collection.

What else?

His claim about not getting paid for the killing.
Anything else?

No, that’s it | think.

477 Transcript of Commander Stuart Bateson, 20 November 2019, 9600, TRN.2019.11.20.01.C.
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MR LOVITT:

MR BATESON:

MR LOVITT:

MR BATESON:

MR LOVITT:

MR BATESON:

MR LOVITT:

MR BATESON:

MR LOVITT:

MR BATESON:

MR LOVITT:

MR BATESON:

MR LOVITT:

MR BATESON:

MR LOVITT:

MR BATESON:
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And how do you know she expressed scepticism,
did Mr McGrath tell you about that later.

No, not exactly.
How then?

His lawyer told us. She told Detective Hatt when
he showed her the statement. Then she told me
when she rang me later asking for me to arrange
an expedited visit into the prison to see him the
next day. She also edited the statement.

She what?
She edited the statement.

Let me get this clear, this was all before she saw
her client and got his instructions?

Yes

So the lawyer then went to see Mr McGrath on 11
July.

Yes, she rang me after she had visited him and told
me that he would be more forthcoming or more
truthful or something like that.

And then you went to see him and he changed his
statement?

Yes.
And in what way did the statement change?

He made it clear that the “job had gone according
to plan” and the job was not to collect a debt on
behalf of Carl Williams but to carry out an execution
for Carl Williams.

And that was pretty important for your case against
Carl Williams?

It sure was.
And Mr McGrath knew it was important?
I’'m not sure what he knew.

Well he got an indemnity for three other murders
after that?

Yes he did.
And he got a pretty sweet sentence for this one?
Yes.

Presumably you’d told him previously that he had to
be truthful?

Yes.
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MR LOVITT: But nevertheless, he had continued to maintain that
it was a debt collection and not a murder, even on 9
July 20047

MR BATESON: Yes.

MR LOVITT: It was only after his lawyer was sceptical about it
that the statement changed?

MR BATESON: Yes.

MR LOVITT: The same lawyer that told you she thought her
client wasn't telling the truth?

MR BATESON: Yes.

MR LOVITT: The same lawyer that edited the statement before
she got instructions?

MR BATESON: Yes.

MR LOVITT: The same lawyer that started representing my
client after he got charged based on another of Mr
McGrath statements?

MR BATESON: Yes.

MR LOVITT: And as far as you know the signed statement
reflects the suggested changes made by the lawyer
on the unsigned statement?

MR BATESON: | believe so.

MR LOVITT: It sounds a lot like the lawyer told Mr McGrath he’'d
get a better deal if he changed his statement to
help the police case against Carl Williams?

MR BATESON: [ can’t say what she told him.

MR LOVITT: So where is this unsigned statement, | don’t seem
to have received it in the disclosure materials?

MR BATESON: We destroyed it.

MR LOVITT: You what?!

MR BATESON: We destroyed it. That’s what we usually do.

MR LOVITT: What do you mean?

MR BATESON: Well it’s not evidence until he signs it.

431. No one can know exactly how this matter would have unfolded had the defence

been informed that the draft statement had been destroyed, however by
considering what might have logically been made of it in cross-examination, the
relevance is apparent.

432. Counsel for Mr Bateson refers to the submission of Counsel Assisting as to the
non-disclosure of the material by Mr Bateson, as being the time that the “rot set
in” and which allowed the “calamitous events” that followed, as emotive. In
making this submission, Counsel Assisting were not suggesting that Mr
Bateson could have predicted those events, but rather were pointing out that
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the non-disclosure may well have had considerable consequences beyond
those that Mr Bateson intended. The non-disclosure of Ms Gobbo’s role in this
matter was followed by similar non-disclosure of the true nature of her role in
respect of Mr Thomas and Mr Cooper. Inevitably if the true extent of her role in
relation to Mr McGrath was known, it would not have been possible for her to
act for Mr Thomas. It is arguable that she also would not have maintained the
confidence of those associated with Mr Mokbel. This is a case which serves to
highlight the fundamental importance of full disclosure, and the potential
consequences of the failure to do so.

433. In relation to these propositions, the Commissioner must examine the evidence
carefully, bearing in mind the Briginshaw principle. In doing so, it is important to
bear in mind the circumstances surrounding the PII application which was
made by Mr Bateson in the presence of Mr Sanelli (who the Commission did
not hear from, and nor did it hear from the Chief Magistrate who heard the
application). The evidence that the Commissioner has is the depositions,
including the cross-examination of Messrs McGrath, Bateson and Hatt.

The first misconstruction — Ms Gobbo’s representation of Mr
McGrath

434. It is submitted by Mr Bateson and Ms Gobbo, in similar terms, that Counsel
Assisting, in making submissions as to Mr Bateson’s conduct relating to Ms
Gobbo’s conflict of interest, have relied upon the assertion that Mr Thomas and
others did not know that Ms Gobbo had acted for Mr McGrath when he decided
to assist the Purana Taskforce.*

435. On this basis, extensive submissions are made demonstrating the many people
who were aware that Ms Gobbo had acted for Mr McGrath and accordingly
knew of her professional conflict. These were accompanied by accusations that
such matters were “glossed over” by Counsel Assisting.

436. Such matters were not glossed over. It was clearly publicly known to many
people that Ms Gobbo had previously represented Mr McGrath. Counsel
Assisting referred to material revealing the knowledge of others as to Ms
Gobbo’s representation of Mr McGrath,*® for example her appearance for Mr
McGrath on 13 November 2003,4° her discussions with Mr Horgan, the
knowledge OPP solicitor, Ms Anscombe, her 18 February 2005 memorandum
to Mr Lovitt prior to the committal of Mr Thomas,*8! and the discussion of her
professional conflict and consequent inability to act for Mr Thomas before
Justice King on 21 April 2006.4%2 Indeed, as set out in Counsel Assisting
submissions, Ms Gobbo in her memorandum to Mr Lovitt said that she had
viewed it as inappropriate to appear at the committal due to her involvement in
acting for Mr McGrath “up until the time that he became a Crown witness”.483

437. That professional conflict is not the focus of the submissions of Counsel
Assisting. When dealing with the issue of conflict in their submissions, both

478 Responsive submissions of Victoria Police, Mr Bateson, [13.4]-[13.8], [13.14(c)], [13.14(3)], [14.30]-
[14.40], [14.63]-[14.67], [18.1]-[18.3]; Submissions of Ms Gobbo, [520]-[527].

479 Submissions of Counsel Assisting, Volume 2, [509], [548], [550], [573] to [576], [578], [581], [591],
[738] [925] and footnote 1158.

480 Submissions of Counsel Assisting, Volume 2, [509].

481 Submissions of Counsel Assisting, Volume 2, [738].

482 Submissions of Counsel Assisting, Volume 2, [925].

483 Submissions of Counsel Assisting, Volume 2, [738].

127|Page



This submission has been redacted due to a range of non-publication claims. These claims are not yet resolved.

438.

439.

440.

441.

442.

Counsel for Mr Bateson and Counsel for Ms Gobbo have studiously avoided
the real conflict that Counsel Assisting repeatedly referred to, and that of which
Ms Gobbo was acutely aware; her role in the material change in the statement
of Mr McGrath concerning the murder of Mr Marshall.

Ms Gobbo was examined in relation to this memorandum, and the knowledge
of Mr Thomas of her extended role:

MR WINNEKE: Yes. There's no suggestion in the memo that you'd
been involved in plea negotiations and the
statement process?

MS GOBBO: Not specifically, no.

MR WINNEKE: Had you told Mr Lovitt that?

MS GOBBO: No, I had told Mr Valos though.

MR WINNEKE: Right. And you hadn't obviously told Mr Thomas?

MS GOBBO: No, because he would tell Mr Williams and I'd be
killed.484

Ms Gobbo was not challenged about these matters by Mr Bateson’s counsel or
counsel for Victoria Police, which is not surprising, as it appears reasonably
clear that Mr Bateson considered such information should not be disclosed to
Mr Thomas (for which Ms Gobbo expressed her gratitude on 23 March 2005).

If for whatever reason Mr Bateson now claims Mr Thomas was aware of that
information, he could have challenged Ms Gobbo about it, or asked Mr Thomas
whether he knew that Ms Gobbo had edited Mr McGrath’s statements, or was
otherwise aware of her involvement on 10 and 11 July 2004, or whether he was
aware of the draft statement of 9 July 2004.

An understanding of this conflict was relevant to the proper and thorough
examination of how the evidence was obtained from this most significant
prosecution witness.

Counsel Assisting submit (and Mr Bateson denies) that Mr Bateson did not
make appropriate disclosure of this fact to Mr Thomas and the court, and that
Mr Thomas was not aware of it. Ms Gobbo does not dispute this.

The second misconstruction —the change in account by Mr
McGrath

443.

444,

Counsel for Mr Bateson and Ms Gobbo have claimed that Counsel Assisting
have wrongly claimed that Mr Bateson and Ms Gobbo kept from Messrs
Williams, Andrews and McGrath that Mr McGrath had previously said to police
that he did not believe that Mr Marshall was to be murdered.*s

In similar arguments, it is submitted by Mr Bateson and Ms Gobbo that Counsel
Assisting have (it seems to be suggested deliberately) ignored evidence which
makes it clear that counsel for Messrs Williams, Andrews and Thomas were
able to cross-examine Mr McGrath about a prior inconsistent statement that he

484 Transcript of Ms Nicola Gobbo, 6 February 2020, 13411, TRN.2020.02.06.01.
485 Responsive submissions of Victoria Police, Mr Bateson, [13.14(d)], [14.45]-[14.62].
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had made to the police on 13 November 2003, in which he had maintained that
he did not believe that Mr Marshall was to be murdered, but rather, he
considered his errand was a debt collection.

445. Such evidence was not ignored, because it is patently not the point that
Counsel Assisting have sought to make.

446. Nowhere does the submission of Counsel Assisting contain an assertion that
Mr Bateson failed to disclose his and Mr Buick’s conversations with Mr
McGrath on 13 November 2003. Such a submission could clearly not be made,
and it has not been made.

447. 1t has not been, and is not, said by Counsel Assisting that there was no
opportunity for Messrs Williams, Andrews and Thomas to challenge Mr
McGrath’s credit on the basis that he had previously told police that he did not
think Mr Marshall would be murdered.

448. Again, both Counsel for Mr Bateson and Ms Gobbo have studiously avoided
dealing with the real issue of Ms Gobbo’s role in the material change in the
statement of Mr McGrath concerning the murder of Mr Marshall. In doing so,
the effect of their submissions is that it was enough that Mr Williams who was
charged with three murders on the basis of Mr McGrath’s statements, and Mr
Thomas who was charged with two murders, knew that McGrath had given a
prior inconsistent statement to police the previous year. They did not need to
know about his draft statement of 9 July 2004 or the way in which it came to be
changed. Ms Gobbo’s submission ignores the potential effect that Mr Williams’
proceedings had upon the resolution of Mr Thomas’ proceeding, and regards
the matter as a “small issue” relating to the credit of Mr McGrath.4¢ This
contrasts with her assessment to the SDU in April 2006 of such matters being
critical for cross-examination.

449. The misconstruction of the submissions of Counsel Assisting in this way gives
rise to various other submissions by Counsel for Mr Bateson. In particular it is
asserted that Counsel Assisting severely criticise Mr Bateson for failing to take
steps to prevent Ms Gobbo from acting for Mr Thomas in circumstances where
she had previously acted for Mr McGrath (the mere professional conflict).*7

450. Counsel Assisting do not seek that finding. Such submissions effectively serve
to divert the Commissioner from the true nature of the finding sought by
Counsel Assisting; that Mr Bateson should have, but did not, take steps to
prevent Ms Gobbo from acting for Mr Thomas in circumstances where he knew
of her involvement in bringing about a material change to the statement of Mr
McGrath and knew it was being concealed from Mr Thomas and the court.

486 Responsive submissions of Ms Gobbo [463].
487 Responsive submissions of Victoria Police, Mr Bateson, [14.68].
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REPLY SUBMISSION: MR O’BRIEN, MR
BATESON & MR RYAN - THE PROVISION
OF THE THOMAS TRANSCRIPTS TO MS
GOBBO

Improper conduct by Mr O’Brien, Mr Bateson and Mr Ryan in
relation to the Thomas transcripts

451. Counsel Assisting have submitted that it is open to find improper conduct by Mr
O’Brien, Mr Bateson and Mr Ryan in relation to their decision to use Ms Gobbo
in her role as a human source to advance Victoria Police’s investigative
position.

452. In short, it is submitted that after Mr O’Brien and Mr Bateson had a number of
discussions with Mr Thomas about his pleading guilty and providing evidentiary
assistance to Victoria Police, the investigators were dissatisfied at the
truthfulness of Mr Thomas in relation to a number of matters and a stalemate
had been reached.

453. On 19 April 2006, a meeting was held involving Mr O’Brien, Mr Bateson and Mr
Ryan. It was determined that the Purana Taskforce would not approach Mr
Thomas directly any further and instead to supply edited transcripts of their
previous conversations to “3838” (as recorded in Mr Bateson’s diary entry) and
have her speak with Mr Thomas instead. The transcripts were subsequently
provided to the SDU. On the night of 20 April 2006, SDU members met with Ms
Gobbo when she was shown the transcripts. She read and discussed the
contents of the transcripts with them.*88

454. The responses on behalf of Mr Ryan, Mr O’Brien and Mr Bateson, in disputing
the use of Ms Gobbo in such a way, include assertions that:*8°

454.1. Ms Gobbo was contacted as Mr Bateson was not sure if his solicitor,
Mr Valos, was still acting

454.2. The transcript of Mr Thomas was provided to Ms Gobbo as a lawyer,
not as part of her role as a human source

454.3. Mr O’Brien thought it appropriate to inform Mr Thomas’ lawyer that they
had determined not to deal directly with Mr Thomas further and to give
her material relevant to any plea in case Mr Thomas decided he
wanted to take that course

454.4. The transcript was provided by Mr O’Brien to Mr Sandy White in a
meeting immediately after the meeting of 19 April 2006 between Mr
Ryan, Mr O’Brien and Mr Bateson purely for convenience to save Mr
Bateson having to arrange a meeting to provide them

488 Submissions of Counsel Assisting, Volume 2, [903]-[923], [1059.13], [1064], [1069], [1070.19],
[1076].

489 Responsive submissions of Victoria Police, Bateson, 94 [22.20] — 96 [22.25]; Ryan 145 [28.33] — 149
[28.69]; O’Brien 294 [52.107] — 295 [52.116].
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455.

456.

457.

454.5. There is evidence that Ms Gobbo was given rather than shown the
transcripts

454.6. There is no evidence about how Ms Gobbo was to, or did, use the
transcripts of Mr Thomas’ own conversations against him to encourage
him to make admissions, plead guilty and implicate associates.

Related to the allegations above, Counsel Assisting have also made
submissions in relation to deliberate conduct engaged in by Mr Bateson to refer
to Ms Gobbo as 3838 in order to avoid future potential disclosure of
communications relating to Ms Gobbo. It was submitted that when Ms Gobbo
raised her involvement in the co-operation of Mr Thomas, on 17 February
2006, Mr Bateson discussed with Mr Sandy White issues associated with
references to Ms Gobbo in his diary. This occurred in the context of known
issues arising from diary entries of Mr Bateson associated with Ms Gobbo’s
representation of Mr McGrath. Following this time Mr Sandy White spoke with
Mr O’Brien about monitoring Mr Bateson’s notes “re sanitising HS involvement
in Thomas s’ment’, and Mr Bateson referred to Ms Gobbo as “3838”in his
diary on a number of occasions:*®

455.1. On 18 March 2006 when he spoke to Ms Gobbo about her
unhappiness at matters raised about her in the statement of Mr
Andrews

455.2. On 21 March 2006, when he had communications with Ms Gobbo
about issues with the personal partner of Mr Thomas dissuading Mr
Thomas from pleading guilty and assisting police

455.3. On 19 April 2006, when he, Mr O’'Brien and Mr Ryan met and
determined to provide Ms Gobbo with Mr Thomas’ transcripts in order
to advance their dealings with him

455.4. On 21 April 2006, after Ms Gobbo had been shown Mr Thomas’
transcripts and she spoke with him about the possibility of Mr Thomas
pleading guilty and giving evidence (when the immediately preceding
entry relating to Ms Gobbo having been called to explain herself before
Justice King referred to her by name).

The response on behalf of Mr Bateson contends that no finding should be
made that such use of Ms Gobbo’s informer number was deliberate. The
submission essentially asserts that Mr Bateson’s evidence that such actions
were not deliberate should be accepted, and argues that if he had been
attempting to avoid disclosure it would have been more sensible not to make
any note at all.**!

For reasons including those advanced below, it is submitted that Mr Bateson’s
conduct was deliberate and engaged in as a means to attempt to avoid
appropriate disclosure.

490 Submissions of Counsel Assisting, Volume 2, [817]-[819, [834], [870]-[871], [875]-[878], [904], [926],

[932].

491 Response submissions of Victoria Police, Bateson, 97 [22.26]-[22.53].
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Uncertainty over Mr Thomas’ legal representation

458.

459.

460.

461.

462.

If the intention was simply to provide Mr Thomas’ legal representative with
material relevant to his plea, this material should have been provided to his
instructing solicitor, rather than to someone who:

458.1. was known to be a human source for Victoria Police

458.2. had a recognised conflict in acting for Mr Thomas given her previous
representation of Mr McGrath (as expressly recognised by the Court
two days later on 21 April 2006)

458.3. had a conflict unknown to the Court and Mr Thomas for her role in
relation to Mr McGrath’s statement amendments

458.4. was motivated, along with the police, to prevent disclosure of material
held by police which would reveal that latter conflict.

Mr Thomas had two other lawyers known to be representing him, other than Ms
Gobbo: Mr Jim Valos, his solicitor, and Mr Colin Lovitt QC, his barrister.

Evidence establishes that these lawyers were representing Mr Thomas during
this period:

460.1. On 14 March 2006, Mr Lovitt appeared for Thomas when Mr Bateson
was present in court.492

460.2. On 15 March 2006, Mr Thomas spoke with Mr O’Brien and Mr Bateson
about whether to continue to retain Mr Valos and Ms Gobbo and in so
doing said he had “heaps of confidence” in Mr Valos.4%

460.3. On 23 March 2006, Mr Thomas referred again to Mr Valos in the
context of his continuing to represent him, albeit that he indicated
having spoken to Ms Gobbo and Mr Valos about continuing
representation and said that Mr Valos would “relieve himself”.494

460.4. On 4 April 2006, Mr Lovitt appeared for Mr Thomas in a pre-trial
hearing involving the cross-examination of Mr Andrews in the Supreme
Court before Justice King. Mr Bateson was involved in facilitating the
video link from Mr Andrews’ end.** It is to be expected that Mr Lovitt
was instructed by Mr Valos to appear on that occasion. Any change of
solicitor would have been apparent.

There was nothing to suggest either had in fact ceased acting. If there was any
concern at all about the status of Mr Valos, a simple phone call would have
provided the answer. Mr Valos was aware that Mr Thomas was considering
providing assistance to police. As it turned out, he continued to act for Mr
Thomas once he entered his plea.

Alternatively, Mr Thomas could have been asked who his legal representative
was for the purpose of serving relevant material, if it was considered unsafe to
provide the transcripts to him in custody.

492 Submissions of Counsel Assisting, Volume 2, [854].
493 Submissions of Counsel Assisting, Volume 2, [862].
494 Submissions of Counsel Assisting, Volume 2, [855].
495 Submissions of Counsel Assisting, Volume 2, [899].
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463.

464,

465.

The fact that these simple steps were not engaged in is not consistent with the
assertion of uncertainty over Mr Thomas’ representation, and it is entirely
consistent with the intended use of Ms Gobbo in her human source capacity in
an attempt to advance the interests of Purana investigators.

It is noted that the engagement of Ms Gobbo in this process occurred in
circumstances where Mr O’Brien had previously expressed concerns about Ms
Gobbo’s continued involvement in Mr Thomas’ representation. On 23 March
2006, shortly after having spoken with Mr Thomas, Mr O’Brien suggested to Ms
Gobbo’s handler that she recommend to Mr Thomas that he use another
barrister.+¢ The submission on behalf of Mr O’Brien asserts he was not
informed following this that Ms Gobbo had claimed she could not think of
anyone. One might think in light of his concerns, prior to involving Ms Gobbo in
matters concerning future decision-making by Mr Thomas, that service of
relevant documents would have been effected upon Mr Thomas’ solicitor, or at
least he would have checked whether a new barrister had been engaged by Mr
Thomas.

In suggesting alternative representation on 23 March 2006, Mr O’Brien was
clearly appreciative that things might prove complicated if it became known that
Ms Gobbo continued to be associated with Mr Thomas when he decided to co-
operate with police. That he was prepared to deal with Ms Gobbo in relation to
Mr Thomas’ transcripts thereafter is indicative of an intention that Ms Gobbo’s
role in that undertaking was to be a covert one, and not as his lawyer.

The transcript was provided through the SDU simply as a
matter of convenience

466.

467.

468.

It is asserted in submissions on behalf of Mr Ryan, Mr Bateson and Mr O’Brien
that this is a “false issue” and that the provision of the transcript to Ms Gobbo
through the SDU occurred simply as a matter of convenience, as it was handed
over by Mr O’Brien to Mr Sandy White immediately following the meeting where
it was determined Ms Gobbo was to be provided with the material. This was
said to have saved Mr Bateson the trouble of arranging a meeting with Ms
Gobbo to hand over the material.*”

The evidence when analysed demonstrates that the material was not handed
over by Mr O’Brien to Mr Sandy White in the meeting following, rather it was
handed over by Mr Bateson to Mr Peter Smith the following afternoon, some
hours before the SDU met with Ms Gobbo. This would make sense considering
it had been discussed that the transcripts to be supplied would need to have
edits made to it.

In relation to the unfolding of events:

468.1. On 19 April 2006, at 9am, the meeting took place between Mr Ryan,
Mr O’Brien and Mr Bateson. Mr Bateson recorded in his diary:

496 |t was asserted in the submissions on behalf of Mr O’Brien that this matter was not referred to in
Submissions of Counsel Assisting. This is not so. It is specifically referred to at [891].

497 Responsive submissions of Victoria Police, Ryan, Bateson, O'Brien, [22.24(b)], [28.68]-[28.70],
[52.133]; see also the evidence of Mr Bateson at 9738.38 to 9739.9.
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468.2.

468.3.

468.4.

468.5.

468.6.

468.7.

468.8.

Supply transcripts to 3838 with edits and have her
approach Thomas (emphasis added)

At 10:12am, Mr O’Brien recorded meeting with Mr Sandy White, Mr
Peter Smith and Mr Green. Mr O’Brien’s diary does not record any
mention of Mr Thomas or the transcript request. It is noted here that
whilst the submissions on behalf of Mr O’Brien refer on a number of
occasions to Mr O’Brien taking “prolific” diary notes,*# the evidence
reveals that Mr O’Brien’s diary notes as they related to Ms Gobbo were
generally limited to reports of intelligence provided by her. On the
occasions when there is independent evidence of discussion as to her
use and handling, his note taking is either brief and general or non-
existent.49°

Mr Sandy White’s notes of this meeting included:
Request for HS to S/T Thomas

At 6:15pm, Mr Peter Smith spoke with Ms Gobbo. During this
conversation Mr Peter Smith raised the possibility of showing Ms
Gobbo transcripts relating to Mr Thomas:

Floated idea of seeing Thomas transcripts would help re
talking to Thomas

At 6:30pm, Mr O’Brien recorded in his diary:

MTC to D/Sgt Bateson re Thomas I/V transcript for Peter
Smith DSU

On 20 April 2006, at 8:30pm, Mr Peter Smith recorded in his diary
receiving information from Ms Gobbo that she was “to see Mr Thomas
and Carl W on Sat”.

Mr Bateson'’s diary recorded him as at the Purana office engaging in
“further corro / engs” during the afternoon.

At 2:25pm, Mr Peter Smith visited the Taskforce Purana offices at the
St Kilda Road Police Station where he recorded in his diary:

1425 @ St R[St Kilda Road] — Op Purana
Moran

Supplied gun & knew why

Plan / preparation w/ Carl / [Mr Andrews]

Present a week before also — as a spotter

I

Wanted Jjj deal b/c stood over

Plan / prep w/ Carl / TM / [Mr Andrews] / Veniamin
I O oC

498 Responsive submissions of Victoria Police, O'Brien, [48.27], [51.20].
499 See topic dealing with the lack of diary notes as it relates to Mr O'Brien.
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Also @ M re Marshall — TM offers contract to [Mr
Andrews] & Carl W (Red Rooster)

Must know TM desire for Marshall murder
If no go — no deal

TM - Drug involvement

Carl W — Legal Aid?
[Mr Andrews] s’'ment re $ - ? (465 refuse s’'ment)

468.9. As referred to below, these issues correspond with matters raised with
Ms Gobbo when she was shown the transcript later that night. In that
discussion with Ms Gobbo, Mr Peter Smith referred to points which he
had been provided by Mr Bateson.5%

468.10. Further, it is apparent that Mr Bateson must have been informed that
Ms Gobbo was to see Mr Williams as well as Mr Thomas the following
Saturday (22 April 2006), and wanted to know whether Mr Williams
was to be represented by or receiving legal aid funding.

468.11. At 5:57pm, Mr O’Brien recorded in his diary receiving an update from
Mr Bateson in relation to the transcript of Mr Thomas. 5t

468.12. Ms Gobbo met with Mr Sandy White, Mr Peter Smith and Mr Green at
approximately 7:00pm. At one point during the meeting as Ms Gobbo
exclaims upon reading something and asks, “Have you read this?”. Mr
Peter Smith replied, “I have not read it, trust me. | got it this
afternoon.”?

469. This evidence, together with a reading of the transcript (and listening to the
audio) of the meeting between Ms Gobbo and the SDU later that night, makes
clear that the transcript was provided to Mr Peter Smith by Mr Bateson, with a
briefing as to issues to cover with Ms Gobbo, on the afternoon of 20 April 2006.

470. In light of the above, on the evidence, it is open to the Commissioner to reject
the submission that “had Mr O’Brien not been heading off to meet with the
SDU, then Com. Bateson would have arranged to attend Ms Gobbo’s
chambers with the transcripts”.>3

Ms Gobbo was not given the transcript to keep

471. The transcript of the meeting between Ms Gobbo and the SDU is indicated to
have commenced at 6:56pm and ceased at 1:06am. Correspondingly, the
audio file lasts for 6 hours 10 minutes.

500 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 158, VPL.0005.0097.0011 @.0168.

501 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 1, VPL.0005.0097.0011 @.0011.

502 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 149, VPL.0005.0097.0011 @.0159; Exhibit RC0282, Exhibit RC0282, Audio of meeting.
between Nicola Gobbo, Sandy White, Peter Smith, Green, 20 April 2006, 2:58:38, VPL.0200.0002.4224
503 Responsive submissions of Victoria Police, Bateson, [28.70].
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472. Relevantly:

472.1. Attranscript p.103, timestamp 1:48:35, the conversation turned to
matters related to Mr Thomas and Mr Bateson. At this time Mr Peter
Smith referred to Mr Thomas, and said, “I’m only going to have this
for one night”.5*4 When taken in context in relation to what followed it
is submitted he was referring to the Thomas transcripts.

472.2. Attranscript p.111, timestamp 1:52:08, it is apparent that Mr Peter
Smith was handing the transcript to Ms Gobbo to read, at which time
he said, “browse away, read away, there’s a lot there and obviously
you can’t keep it. You don’t want to keep it.” To this Ms Gobbo
replied, “I don’t want to keep it 5%

472.3. Attranscript p.117, timestamp 1:59:36, Ms Gobbo enquired what the
significance were of sticky notes on particular pages of the transcript.
Mr Peter Smith told her that was how Mr Bateson had given it to him.50

472.4. Attranscript p.117, timestamp 2:03:02, after a period of silence in
which Ms Gobbo was clearly reading the transcript she said, “You don't
have to be quiet. You can chat amongst yourselves.”s7

472.5. Attranscript p.117, timestamp 2:03:38, Ms Gobbo said she should
have bought some sticky notes and referred to “it” being given back to
“him”.508 Ms Gobbo was clearly referring to her understanding that the
transcript would be given back to Mr Bateson, and that she should
have been sending it back to him with her thoughts on particular
matters.

472.6. At transcript p.119, timestamp 2:04:56, there was further talk about
sticky notes. Ms Gobbo said, “I was gunna put sticky notes back on it
so when Stuart gets it, he’ll say What are those sticky notes for? 750

472.7. At transcript p.128, timestamp 2:22:24, Mr Peter Smith enquired if Ms
Gobbo had a “fair bit to go” in relation to the transcript, and she
responded that she had about 30 pages left. Mr Green told her she

504 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 103, VPL.0005.007.0011 @.0113; Exhibit RC0282, Audio of meeting between Nicola.
Gobbo, Sandy White, Peter Smith, Green, 20 April 2006, 1:48:35, VPL.0200.0002.4224. Quotes in bold
are not reflected in the transcript but is audible upon listening.

505 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 111, VPL.0005.007.0011 @.0121; Exhibit RC0282, Audio of meeting between Nicola
Gobbo, Sandy White, Peter Smith, Green, 20 April 2006, 1:52:08, VPL.0200.0002.4224. Quotes in bold
are not reflected in the transcript but are audible upon listening.

506 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 117, VPL.0005.007.0011 @.0127; Exhibit RC0282, Audio of meeting between Nicola
Gobbo, Sandy White, Peter Smith, Green, 20 April 2006, 1:59:36, VPL.0200.0002.4224.

507 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 117, VPL.0005.007.0011 @.0127; Exhibit RC0282, Audio of meeting between Nicola
Gobbo, Sandy White, Peter Smith, Green, 20 April 2006, 2:03:02, VPL.0200.0002.4224.

508 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 117-118, VPL.0005.007.0011 @.0127-.0128; Exhibit RC0282, Audio of meeting between
Nicola Gobbo, Sandy White, Peter Smith, Green, 20 April 2006, 2:03:38, VPL.0200.0002.4224.

509 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 119, VPL.0005.007.0011 @.0129; Exhibit RC0282, Audio of meeting between Nicola
Gobbo, Sandy White, Peter Smith, Green, 20 April 2006, 2:04:56, VPL.0200.0002.4224.
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could read it next time if she wanted, she did not have to read it all
now. Ms Gobbo said she wanted to read it all now.51°

472.8. At transcript p.147, timestamp 2:55:35, Mr Sandy White asked if Ms
Gobbo had finished reading the transcript or if she was still going.51

472.9. At transcript p.149, timestamp 2:57:06, Ms Gobbo reached the portion
of the Thomas transcript in which Mr Thomas was asking whether he
could trust Ms Gobbo. There is then a reference to Mr Valos in
unflattering terms. There was mirth expressed by those present and
Ms Gobbo referred to need for the transcript to be edited before it was
ever given to Mr Valos. The response from Mr Green was “I don’t think
that transcript will be going very far” 512

472.10. At transcript p.170, timestamp 3:24:00, the conversation switches away
from an analysis of the Thomas transcript, but they continue to speak
about matters related to the request by Purana to speak to Ms
Gobbo.5

472.11. At transcript 185, timestamp 3:36:00, the conversation switches away
from matters which had been raised by Mr Bateson with Mr Peter
Smith and back to matters relating to Mr Cooper .54

473. Ms Gobbo appears to have spent over an hour and a half reading and
discussing the transcript with the SDU members, and over an hour and three
guarters over all discussing matters raised by Mr Bateson with Mr Peter Smith.

474. The time spent pouring over the transcript and the passages above are entirely
inconsistent with any notion that Ms Gobbo was being provided the transcript in
her capacity as lawyer to take away with her.

475. On behalf of Mr Bateson it is submitted that there is evidence suggesting that
Ms Gobbo was given the transcripts (as opposed to only being shown them),
which would be consistent with Com Bateson’s evidence that they were being
provided to Ms Gobbo as Mr Thomas’ Lawyer. Contrary to that submission, Mr
Bateson said in evidence that she would have been allowed to read them but
he would not have liked her to be given the transcripts.5

476. Finally, the entry in the ICRs under the heading “Thomas Transcripts” reads:
“Shown to HS (at investigator request). HS aware that Thomas has not told the

510 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 128, VPL.0005.007.0011 @.0138; Exhibit RC0282, Audio of meeting between Nicola
Gobbo, Sandy White, Peter Smith, Green, 20 April 2006, 2:22:24, VPL.0200.0002.4224.

511 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 147, VPL.0005.007.0011 @.0157; Exhibit RC0282, Audio of meeting between Nicola
Gobbo, Sandy White, Peter Smith, Green, 20 April 2006, 2:55:35, VPL.0200.0002.4224.

512 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 149, VPL.0005.007.0011 @.0159; Exhibit RC0282, Audio of meeting between Nicola
Gobbo, Sandy White, Peter Smith, Green, 20 April 2006, 2:57:06, VPL.0200.0002.4224. Quotes in bold
are not reflected in the transcript but are audible upon listening.

513 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 170, VPL.0005.007.0011 @.0180; Exhibit RC0282, Audio of meeting between Nicola
Gobbo, Sandy White, Peter Smith, Green, 20 April 2006, 3:24:00, VPL.0200.0002.4224.

514 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 185, VPL.0005.007.0011 @.0195; Exhibit RC0282, Audio of meeting between Nicola
Gobbo, Sandy White, Peter Smith, Green, 20 April 2006, 3:36:00, VPL.0200.0002.4224.

515 Transcript of Mr Stuart Bateson, 21 November 2019, 9739.
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entire truth. HS told that police will have nothing to do with Thomas unless he
tells the entire truth.”

477. Despite the above, submissions for Victoria Police somewhat inexplicably focus
on a complaint that Counsel Assisting have led the Commission down the
wrong path and have raised a false issue.

The intention behind involving Ms Gobbo

478. Mr Sandy White had recorded in the SML on 19 April 2006, “Request for HS to
speak to Thomas re truthfulness of statements being made by same”. There
can be no reason for this other than to seek to have Ms Gobbo in some way
influence Mr Thomas in respect of the information he was providing them.

479. The backdrop to this request was that:

479.1. Mr O’Brien and Mr Bateson had discussions with Mr Thomas on 22
February, 15 and 23 March 2006.

479.2. A stalemate had been reached as between Mr Thomas and
investigators.s:s

479.3. Investigators were concerned that the account of certain events given
to them by Mr Thomas was not in line with the version of events given
to them by Mr McGrath and Mr Andrews.5

479.4. Ms Gobbo had previously been of assistance to the Purana Taskforce
in her representation of McGrath. It is noted that these matters were
outlined by her to the SDU during the meeting with the SDU on 20 April
2006. When reading the transcript Ms Gobbo reached the point at
which Mr Thomas was asking Mr O’Brien and Mr Bateson about
continued representation by Ms Gobbo. During discussion about this
Ms Gobbo said that Mr Bateson was unable to tell Mr Thomas that Ms
Gobbo had “got Mr McGrath over the line because he can’t say
anything about that”. She explained that Mr McGrath’s statements had
contained her amendments, which from a barrister’s point of view
would be a critical matter for cross-examination, and that to date none
of that had come out.5®

479.5. ltis also clear that the Purana Taskforce wanted assistance from Mr
Thomas in relation to Mr Tony Mokbel .51

480. These matters are borne out by Mr Bateson’s briefing of Mr Peter Smith in
relation to matters of particular interest to Purana investigators, and that those
matters went on to be raised with Ms Gobbo during the meeting:

516 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 107, VPL.0005.007.0011 @.0117.

517 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 107-110, VPL.0005.007.0011 @.0117-.0120.

518 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 170-172, VPL.0005.007.0011 @.0170-.0182.

519 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 107, VPL.0005.007.0011 @.0117.
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480.1. When Mr Peter Smith referred to aspects of Mr Thomas’ account to
police which Purana investigators considered was not in line with the
version of events given by Mr McGrath and Mr Andrews.520

480.2. There was discussion of Mr Andrews’ allegations that Mr Tony Mokbel
had paid for the Marshall murder as Ms Gobbo read a relevant part of
the transcript.52

480.3. When Mr Peter Smith expressed the view that not much might come of
Ms Gobbo’s visit to Mr Thomas on Saturday if she considered him to
have been truthful about a number of matters, Ms Gobbo responded
that Mr Thomas was not necessarily being untruthful, but he was not
telling the entire truth about matters. The topic of her also visiting Mr
Carl Williams was then also raised.5?

480.4. In relation to the Moran murder, Mr Peter Smith spoke about Mr
Thomas supplying a gun, that he knew why he was supplying the gun,
and that he was involved in the planning and preparation with Mr Carl
Williams and Mr Andrews, following which he told Ms Gobbo that these
were points that had been raised with him by Mr Bateson.sz

480.5. Corresponding with the notes taken by Mr Peter Smith, specifically “if
no go — no deal”’, Mr Peter Smith told Ms Gobbo that unless Mr
Thomas started “telling more the truth” that Purana were not going to
deal with him.524

480.6. Corresponding with the note as to Mr Andrews’ statement, and the
“465” warrant which had been executed by Mr Bateson, there was a
discussion about whether Ms Gobbo would provide a statement and
the difficulties which would occur should she ever get in a withess
box.52

481. As referred to in Counsel Assisting’s primary submissions, following discussion
about Purana’s unwillingness to deal with Mr Thomas unless he started “telling
more the truth”, Mr Sandy White told Ms Gobbo that she was the person who
would be able to get Mr Thomas to tell the truth, although whether that would
be in Thomas'’ interest was another matter. He said she should not read
anything into the matters she was being spoken to about other than it being an
opportunity for investigators to get the truth out of Mr Thomas which they did
not feel they were getting, and it would be “all well and good” if she could help
them do that.52

482. In this context there was reference by Mr Sandy White to Mr McGrath. Ms
Gobbo responded that the situation was different to the situation with Mr

520 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 107-110, VPL.0005.007.0011 @.0117-.0120.

521 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 136-137, VPL.0005.007.0011 @.0146-0147.

522 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 154-155, VPL.0005.007.0011 @.0164-.0165.

523 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 157-158, VPL.0005.007.0011 @.0167-0168.

524 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 161, VPL.0005.007.0011 @.0171.

525 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 175-184, VPL.0005.007.0011 @.0185-.0194.

526 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 162-3, VPL.0005.007.0011 @.0172-.0173; Submissions of Counsel Assisting, Volume 2,
[918]-[919].
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483.

484,

485.

486.

487.

488.

4809.

McGrath, who had been “gone for all money for murder”, and that she could not
“tip [Mr Thomas] over the edge” if the best deal on offer involved his pleading to
a double murder which would involve his giving evidence and putting his life in
danger for the rest of his life.527

After a discussion about what charges might assist in this regard, there was a
discussion about the need for the truth, it being awkward for the SDU to be
involved, and the consequent need for Ms Gobbo to speak with Mr Bateson
about such matters. Concern was raised as to how much longer Ms Gobbo
would be involved in the process.52¢ Ms Gobbo was subsequently to speak with
Mr Bateson the following day.>2

Consistently with the matters raised above Mr Peter Smith noted in his diary
during the meeting with Ms Gobbo:

Won't let Thomas plead guilty to double murder
38 to ring S. Bateson tomorrow

The following morning, 21 April 2006, Mr Peter Smith recorded in his diary that
he advised Mr O’Brien “re last night”.53° As well as the discussion of Mr
Thomas, there had been substantial discussion regarding Mr Cooper and Ms
Gobbo’s intention to advise him when he was arrested by the Purana
Taskforce.

As referred to in Counsel Assisting’s primary submissions, the following day an
issue arose when Ms Gobbo was summoned to court to explain why she
continued to involve herself in Mr Thomas’ matter.53t Mr Bateson recorded in
his diary having conducted enquiries in relation to the conflict of interest matter
relating to Ms Gobbo, whom he referred to by name, but did not refer to any
discussions with the SDU about such matters (as referred to below).

At 5:20pm, Mr Peter Smith spoke to Mr Bateson about issues associated with
Ms Gobbo’s summons to court. He noted in his diary at the end of this
conversation:

Bateson to talk to HS re Thomas matters as per transcript of
yesterday

At 5:30pm, Mr Peter Smith spoke to Ms Gobbo. He noted in his diary:

Bateson to ring @ office soon

At 6:25pm, Mr Peter Smith spoke to Ms Gobbo. He noted in his diary:

527 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 163-164, VPL.0005.007.0011 @.0173-.0174.

528 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 164-165, VPL.0005.007.0011 @.0174-.0175.

529 Exhibit RC0282, Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith, Green, 20
April 2006, 175, VPL.0005.007.0011 @.0185.

530 Exhibit RC0486 Mr Peter Smith diary, 21 April 2006, 192, RCMPI.0053.0001.0008 @.0192

531 Submissions of Counsel Assisting, Volume 2, [924]-[929].

532 Exhibit RC0486 Mr Peter Smith diary, 21 April 2006, 194-195, RCMPI.0053.0001.0008 @.0194-

.0195.

533 Exhibit RC0486 Mr Peter Smith diary, 21 April 2006, 194-195, RCMP1.0053.0001.0008 @.0194-

.0195.
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Wanting Bateson direct number

490. At 6:30pm, consistently with what Ms Gobbo had been told the night before, Mr
Bateson rang and spoke with Ms Gobbo. He recorded in his diary:

S/T 3838 re Thomas possibly pleading guilty and giving
evidence.>®

491. Mr Bateson’s reference to Ms Gobbo by her human source number is entirely
consistent with the use of Ms Gobbo as a human source, and the intention to
have her covertly shown the transcript of conversations involving Mr Thomas
for the purpose of attempting have her influence Mr Thomas in a way that
would be advantageous to the Purana Taskforce.

492. On 22 April 2006, Ms Gobbo visited Mr Thomas in custody. Following this visit
she reported to Mr Peter Smith that Mr Thomas was in a bit of a mental slump,
he had declined the offer of psychiatric assistance and was very depressed.>3¢

493. On 23 April 2006 she expanded further:

493.1. Mr Thomas wanted Ms Gobbo to speak to Mr Lovitt to obtain his
assessment of the strength of the case against him and whether he
was “fucked”. She expressed the view that this would be Mr Lovitt's
opinion and that Mr Thomas would co-operate in such a situation.s3

493.2. She referred again to Mr Thomas being very depressed and his
needing a “push to come on board totally”.538

494. Mr Lovitt was never asked for his view about Mr Thomas’ prospects at trial.53®

Conclusion

495. Whether the covert provision of the transcript to Ms Gobbo had any actual
effect in the advancing of Purana Taskforce’s dealings with Mr Thomas cannot
be known.

496. What is known is that each of Mr O’Brien, Mr Bateson and Mr Ryan were
smart, experienced investigators, and a deliberate decision was made to have
the transcripts provided to Ms Gobbo in the manner described.

497. Mr Thomas was charged in relation to a double execution murder. He was
considering pleading guilty and co-operating with the police. Such a decision
would have profound, lifelong and life-threatening implications. Whether
members of Victoria Police considered he was guilty, or that he was going to
plead guilty in any event, is neither here nor there. He made clear in his
conversations with Mr O’Brien and Mr Bateson his concern to have legal advice

534 Exhibit RC0486 Mr Peter Smith diary, 21 April 2006, 194-195, RCMPI.0053.0001.0008 @.0194-
.0195.

535 Submissions of Counsel Assisting, Volume 2, [930]-[934].

536 Submissions of Counsel Assisting, Volume 2, [936].

537 Submissions of Counsel Assisting, Volume 2, [937]; Exhibit RC0486 Mr Peter Smith diary, 23 April
2006, 200, RCMPI.0053.0001.0008 @.0200.

538 Submissions of Counsel Assisting, Volume 2, [937].

539 Submissions of Counsel Assisting, Volume 2, [938]-[940].
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from someone who would be independent and acting in his best interests. That
was his fundamental right.s+

498. Mr Thomas’ fundamental rights were manipulated. The findings as submitted
by Counsel Assisting in respect of this matter are open.

540 Submissions of Counsel Assisting, Volume 2, [889].
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REPLY SUBMISSION: MR O’BRIEN

Introduction to reply submissions concerning Mr O’Brien

499. This part of the reply concerns submissions made on behalf of Mr O’Brien in
relation to the following matters:

499.1.

499.2.

499.3.
499.4.
499.5.
499.6.

499.7.

499.8.

Mr O’Brien’s awareness that Ms Gobbo continued to act for Mr Tony
Mokbel in late 2005 and thereafter;>+

Mr O’Brien’s lack of understanding about conflict matters relating to Mr
Mokbel and Mr Coopers+

Ms Gobbo’s representation of Mr Cooper on 22 April 2006543
Matters related to Mr Bickleys+
Concern over the use of Ms Gobbo and the administration of justices

That issues of conflict of interest were for Ms Gobbo to deal with,
rather than himself or Victoria Polices¢

The mid 2007 meetings about the use of Ms Gobbo as a witness or
continued use as an informer

Matters related to Mr Thomas®4

Mr O’Brien’s awareness that Ms Gobbo continued to act for
Tony Mokbel

500. At paragraph 1334 of Volume 2 of Counsel Assisting’s submissions, it is
submitted that:

1334. On the evidence, it is open to the Commissioner to find

that by 12 September 2005, prior to Ms Gobbo’s third
registration, at least each of Mr Rowe, Mr Mansell, Mr
Hill, Mr Ryan, Mr O’Brien and Mr Overland knew that Ms
Gobbo was acting for Mr Tony Mokbel, who was the
focus of Operation Quills, and that her use as a human
source against her client, Mr Tony Mokbel was being
considered.

501. Counsel for Mr O’'Brien submits that this finding is not open.>*¢ A humber of
factors are set out, followed by the ultimate submission that:

541 Responsive submissions of Victoria Police, Mr O’Brien, [50.46].

542 Responsive submissions of Victoria Police, Mr O’Brien, [50.47].

543 Responsive submissions of Victoria Police, Mr O'Brien, [52.260]-[52.262].

544 Responsive submissions of Victoria Police, Mr O’Brien, [53.13].

545 Responsive submissions of Victoria Police, Mr O’Brien, [51.12] and [51.32].

546 Responsive submissions of Victoria Police, Mr O’Brien, [52.153].

547 Responsive submissions of Victoria Police, Mr O’Brien, [22.20]-[22.25], [52.107]-[52.116], [52.155],
[52.158], [52.166]-[52.174].

548 Responsive submissions of Victoria Police, Tranche 1, Para 50.44
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50.46 As a consequence, Mr O’Brien had no awareness of the

potential for conflict because he distinguished between
past offending, for which Ms Gobbo had represented
Tony Mokbel, and ongoing offending, which had not
been charged and, consequently, in relation to which Ms
Gobbo did not act for him. Thus, there is no basis for the
Commissioner to find that Mr O’Brien knew that Tony
Mokbel was an existing client of Ms Gobbo’s in late 2005
and no basis to find that Mr O’Brien knew that she was
being considered for use against Tony Mokbel as a
client.

502. However, as set out in Counsel Assisting’s primary submissions:

502.1.
502.2.

502.3.

502.4.

Mr O’Brien had a deep and abiding interest in pursuing Mr Mokbel

It was notorious that Ms Gobbo acted for Mr Mokbel — there was
significant publicity concerning this fact

The recruitment of Ms Gobbo ostensibly occurred when Ms Gobbo
told Mr Rowe and Mr Mansell about the conflict in her representation
of Mr Bickley and Mr Mokbel. Mr Rowe and Mr Mansell were reporting
to Mr O’Brien and receiving instructions from him in relation to the
approach by Ms Gobbo

Mr O’Brien was in close contact with the members of the SDU, who
knew that Ms Gobbo was acting for Mr Mokbel.

503. Further, the Commissioner can take into account evidence concerning events
which occurred following this time in drawing an inference about such matters:

503.1.

503.2.

503.3.

Mr O’Brien’s diary of 27 September 2005, recording information
supplied by the SDU following a debriefing of Ms Gobbo, included
reference to Mr Mokbel doing “life” if Mr Cooper or Mr Bickley rolled on
him, Mr Mokbel’s belief that he would not be charged otherwise the
police would have already charged him, and Ms Gobbo’s motivation to
become a human source being “to get rid of pressure created by work
engendered and dictated by Mokbel and life being run by same”s4

Mr O’Brien’s diary of 31 January 2006 recording receipt of information
from Ms Gobbo including details in relation to the timing and length of
Mr Mokbel's upcoming trial®°

Mr O’Brien’s diary of 13 February 2006 recording receipt of information
from Ms Gobbo including that Mr Mokbel was “very cocky re his
forthcoming trial”.55

549 Exhibit RC0468 Mr James (Jim) O’Brien diary summaries, 27 September 2005, 5,
VPL.0005.0126.0001 @.0005.

550 Exhibit RC0468 Mr James (Jim) O’Brien diary summaries, 31 January 2006, 10,
VPL.0005.0126.0001 @.0010.

551 Exhibit RC0468 Mr James (Jim) O’Brien diary summaries, 13 February 2006, 10,
VPL.0005.0126.0001 @.0010.
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503.4. Mr O’Brien’s diary of 1 March 2006 recording Ms Gobbo reporting a
meeting between Mr Bateson, Mr Bartlett and Tony Mokbel at the
Supreme Court a few days earliers2

503.5. Mr O’Brien’s diary of 20 March 2006 recording Ms Gobbo reporting
that Mr Mokbel had failed to turn up for court that morning.5

Mr O’Brien’s lack of understanding of conflict matters relating
to Mr Mokbel and Mr Cooper

504. Mr O’Brien submits that:

504.1. he did not believe that Ms Gobbo was offering to provide information
about Mr Tony Mokbel in relation to matters for which she was then
briefed or had been briefed to act for him in the pastss4

504.2. he did not identify it as a conflict for Ms Gobbo to act for Mr Cooper in
relation to his earlier offending whilst informing on him in relation to
new offendingss®

505. In considering these submissions, the Commissioner should note:

505.1. The matters referred to in the section of this reply headed “The failure
to recognise conflict and obtain legal advice”

505.2. Mr O’Brien was a very experienced detective. He was leading an
important taskforce investigating crimes of high public significance

505.3. Mr O’Brien was aware of fundamental principles of the criminal justice
system, including the right of every accused person to a fair trial, and
the right to be represented by an independent and impartial lawyer to
pursue his interests in an adversary trial®®

505.4. Mr O’Brien’s acceptance that if there was concern by police about Ms
Gobbo appearing for various people where there might be a conflict it
would be appropriate to get advice from the OPP, and that he had
some understanding of conflicts of interestss’

505.5. Mr O’Brien was aware that an important component of Operation
Posse was to use Mr Tony Mokbel’s current lawyer, Ms Gobbo, to
assist Victoria Police to have him convicted and gaoledss8

505.6. Mr O’Brien could not have been aware of the use of a lawyer against a
former or current client before

505.7. Mr O’Brien knew that Ms Gobbo had provided the means to pursue
the primary goals of the investigation (namely, information concerning
Mr Tony Mokbel, Mr Cooper and Mr Bickley — all of whom she had

552 Exhibit RC0468 Mr James (Jim) O'Brien diary summaries, 1 March 2006, 13, VPL.0005.0126.0001
@.0013.

553 Exhibit RC0468 Mr James (Jim) O'Brien diary summaries, 20 March 2006, 17, VPL.0005.0126.0001
@.0017.

554 Responsive submissions of Victoria Police, Mr O’Brien, [50.47].

555 Responsive submissions of Victoria Police, Mr O’Brien, [52.227].

5% Transcript of Mr James (Jim) O’Brien, 3 September 2019, 5549-5652, 5679.

557 Transcript of Mr James (Jim) O’Brien, 3 September 2019, 5463-5464.

558 Submissions of Counsel Assisting, Volume 2, [1367].
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represented). Further, Mr O’Brien became aware that she continued to
represent themsse

505.8. Although Mr O’Brien’s evidence was that he has no recollection of
junior members expressing concerns to him, it is evident that junior
members of Mr Flynn’s investigation team were discussing concerns
they had, and the evidence confirms that concerns were raised directly
with Mr O’Briens®

505.9. Mr O’Brien’s evidence before Mr Kellam, that there was consideration
of getting legal advice in order to assess the appropriateness of the
use of Ms Gobbo, however he considered that legal advice could not
be received without some chance of compromise to Ms Gobbo.56!

506. Further, the Commissioner should note in relation to Mr Mokbel that;

506.1. Mr O’Brien was aware that the SDU would debrief Ms Gobbo and
receive historical information, including confidential information

506.2. On 16 September 2005 Ms Gobbo told the SDU that Mr Tony Mokbel
was seeking to bribe a member of the MDID in relation to Operation
Quills evidence, and also in relation to the Operation Kayak tapes,
which tapes were evidence against him in pending Commonwealth
and State trials.>®2 Mr O’Brien knew about these tapes and the
significance of this evidence. Ms Gobbo had represented and
continued to represent Mr Tony Mokbel in these matters. As submitted
above, Mr O’Brien knew of Ms Gobbo’s representation of Mr Tony
Mokbel

506.3. On 19 September 2005, Mr O’Brien and others were briefed about the
16 September 2005 meeting and outcomes. There was discussion of
Ms Gobbo’s suggestion of the introduction of a purportedly corrupt
officer to Mr Tony Mokbel in relation to the Operation Kayak and Quills
evidence®®

506.4. On 27 September 2005, Mr O’Brien was involved in discussions about
establishing a taskforce to investigate matters disclosed by Ms Gobbo
including the allegation that Mr Tony Mokbel was seeking to bribe a
corrupt officers®

506.5. On 25 October 2005, Mr Tony Mokbel was charged with further
Commonwealth offending which was related to Operation Quills. Mr
O’Brien referred to this matter in his investigation plan of 21 October
2005.5%5 Ms Gobbo appeared for Mr Tony Mokbel at his bail
application. The evidence enables the Commissioner to be reasonably

559 Submissions of Counsel Assisting, Volume 2, [1608] (an awareness that Mr Bickley might contact Ms
Gobbo for representation upon his second arrest), [1899.17]; Responsive submissions of Victoria Police,
Mr O’Brien, [52.233]; Exhibit RC0468 Mr James (Jim) O’Brien diary summaries, 14 March 2006, 6,
VPL.0005.0126.0001 @.0006, Ms Gobbo reporting |

560 Exhibit RC118 Statement of Liza Burrows, 10 May 2019, [56]-[57], VPL.0014.0030.0001 @.0009;
Transcript of Detective Sergeant Paul Rowe, 1 July 2019, 3276-3277, TRN.2019.07.01.01; Transcript of
Detective Sergeant Paul Rowe, 19 November 2019, 9511-9512, TRN.2019.11.19.01.

561 Exhibit RC1.3, Transcript of examination of James (Jim) O’Brien, 12 November 2014, 26-27,
IBAC.0002.0002.0004@.0028.

562 Submissions of Counsel Assisting, Volume 2, [1344].

563 Submissions of Counsel Assisting, Volume 2, [1354].

564 Submissions of Counsel Assisting, Volume 2, [1360].

565 Submissions of Counsel Assisting, Volume 2, [1366.6].
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satisfied that Mr O’Brien would have become aware of this fact, given
the substantial investigation that was about to commence.

507. Given Mr Cooper’s association with Mr Tony Mokbel, and his central part in the
investigations that Mr O’Brien was overseeing, it is relevant to consider Mr
O’Brien’s position concerning Mr Cooper, namely:

507.1. On 19 September 2005, Mr O’Brien and others were briefed
concerning the 16 September 2006 meeting between Ms Gobbo, Mr
Sandy White, Mr Peter Smith, Mr Mansell and Mr Rowe. At that
meeting, there was discussion of arranging | Meeting
between Mr Flynn and Mr Cooper. Central to that discussion was the
fact that Mr Cooper would not know that this |l meeting had
been organised by his lawyer and Victoria Police in order to have him
agree to assist police by providing incriminating evidence against
another of Ms Gobbo’s clients, Mr Tony Mokbel.5¢s

507.2. On 5 January 2006, Mr O’Brien had dealings with Ms Gobbo as Mr
Cooper’s lawyer in relation to a bail arrangement on the matters in
which he was currently charged. Whilst Mr O’Brien’s submission seeks
to describe this as a straightforward dealing between Mr O’Brien as
police officer and Ms Gobbo as a lawyer,567 the submission entirely
fails to deal with the fact that Mr O’Brien was discussing the matter
with Ms Gobbo’s human source handlers at the SDU earlier in the day,
prior to discussing the matter with Ms Gobbo in the afternoon.> |t is
submitted that the Commissioner can consider this event to assist in
assessing Mr O’Brien’s claim that he did not identify any risk with Ms
Gobbo continuing to act for Mr Cooper on historical matters whilst
informing on him.

507.3. Inrelation to the bail discussion, Mr Cooper was seeking to have his
bail varied in order to fly to Queensland in order to gamble. The ICRs
confirm that Ms Gobbo told her handlers that she would not normally
get involved, however if she could arrange the variation, it would
enhance her relationship with Mr Cooper. Ms Gobbo indicated that she
would rather deal with Mr Flynn. SDU members spoke to Mr O’Brien.
Mr Flynn was on leave and it was determined that Ms Gobbo should
ring Mr O’Brien. Mr O’Brien then dealt with Ms Gobbo in her capacity
as Mr Cooper’s “lawyer” .5

507.4. When Mr O’Brien was asked about the above matter, his evidence
was that:57

507.4.1. he did not have a diary entry of the conversation with the
SDU concerning the arrangements

507.4.2. he did not accept that the conversation with the SDU
occurred, as he did not have a note of it

507.4.3. he indicated there might be occasions when he did not
write things in his diary

566 Submissions of Counsel Assisting, Volume 2, [1354].

567 Responsive submissions of Victoria Police, Mr O’Brien, [52.233].

568 Submissions of Counsel Assisting, Volume 2, [1796].

569 Submissions of Counsel Assisting, Volume 2, [1393].

570 Transcript of Mr James (Jim) O’Brien, 6 September 2019, 5275-5727, TRN.2019.09.06.01.
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507.5.

507.4.4. he did not know if this was one of those times

507.4.5. he did not accept that he chose not to make a note
because to do so would have referred to 3838
arrangements with SDU, and would have revealed 3838 to
be Ms Gobbo when she rang him

507.4.6. he indicated that he may have had a conversation about
the matter with the SDU but did not recall all of the
information or the background to it.

It is open to conclude that Mr O’Brien’s failure to record the
communication with the SDU in his diary, even by his own admission,
was a product of a conflict between Ms Gobbo’s role as a human
source and a lawyer.

Ms Gobbo’s representation of Mr Cooper on 22 April 2006

508. It is submitted by Mr O’Brien that it should not be found that he was informed
that Ms Gobbo intended to represent Mr Cooper upon his arrest following a
conversation between Ms Gobbo and the SDU to that effect on 20 April 2006.
In this regard it is submitted that:

508.1.

508.2.

508.3.

508.4.

508.5.

the sole evidence relied upon is a diary note of Mr Peter Smith saying
he updated Mr O’Brien*

Mr O’Brien’s evidence that he was not told of the conversation and the
SDU did not raise issues with him more generally572

it cannot be inferred that he received the detail of the lengthy
conversation that had taken place the night before, which is submitted
would be unlikelys?3

that unlikeliness is said to arise from the fact that the conversation was
lengthy, wide-ranging and general in nature, and much did not
constitute relevant intelligence of the kind that would be disseminated
to Mr O’Briens™

even if Mr O’Brien was told that Ms Gobbo anticipated Mr Cooper
would ask for her, and the SDU raised ethical concerns, there is no
evidence that Mr O’Brien believed she would actually attend or that he
wanted her to attend.5?s

509. On 19 April 2006, Mr Sandy White noted in his diary an intention that
investigators would be warned about possible evidentiary consequences if Ms
Gobbo were to advise Mr Cooper following his arrest.57

510. Mr O’Brien was alive to the possibility that Mr Cooper might request Ms Gobbo
and gave evidence that on the basis of discussions he expected the SDU
would have a cover story for her non-attendance.5””

571 Responsive submissions of Victoria Police, Mr O’Brien, [52.248].
572 Responsive submissions of Victoria Police, Mr O’Brien, [52.249].
573 Responsive submissions of Victoria Police, Mr O’Brien, [52.250].
574 Responsive submissions of Victoria Police, Mr O’Brien, [52.250].
575 Responsive submissions of Victoria Police, Mr O’Brien, [52.251].
576 Exhibit RC392, Diary of Sandy White, 19 April 2006.

577 Responsive submissions of Victoria Police, Mr O’Brien, [52.259].
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511. On 20 April 2006, Mr Sandy White, Mr Peter Smith and Mr Green met with Ms
Gobbo. Her intention to advise Mr Cooper was confirmed.>®

512. Mr Peter Smith made a diary entry on the morning of 21 April 2006 of advising
Mr O’Brien what occurred at the meeting the night before.5” Whilst he did not
record what parts of the conversation with Ms Gobbo that he told Mr O’Brien
about, there was no reason for Mr Peter Smith not to tell Mr O’Brien that Ms
Gobbo was intent on advising Mr Cooper. This was one part of the
conversation which was very relevant for Mr O’Brien to know about. It would be
more unlikely that he would fail to inform Mr O’Brien of such a matter if they
had previously discussed that Ms Gobbo would have a cover story. Mr O’Brien
agreed that it was strange that he was not told Ms Gobbo intended to advise
Mr Cooper.58

513. There was no evidence given that there were questions asked of the SDU
when it came about that Ms Gobbo did turn up to advise Mr Cooper.

Matters related to Mr Bickley

514. Submissions are made about Mr O’Brien’s awareness of matters related to Ms
Gobbo’s involvement in the second arrest of Mr Bickley in June 2006. In this
regard it is submitted that:

514.1. The entry of Mr Sandy White on 8 June 2006 which records concern
that Ms Gobbo might be accused of failing to notify “Horty etc” of the
arrest of Mr Bickley indicates that none of those present recognised
the conflict that would arise if Ms Gobbo represented Mr Bickleys8!

514.2. There was no evidence that Mr O’Brien was told by the SDU on 9
June 2006 that Ms Gobbo intended to represent Mr Bickleyss?

514.3. Although Mr O’Brien spoke with Mr Bickley on the day of his arrest, he
does not recall being told that Mr Bickley asked for and spoke to Ms
Gobbosss

514.4. Investigators could not prevent Mr Bickley from asking for Ms Gobbo
and were obliged at law to make such contact on his behalf.584

515. In considering these submissions, regard should be had to the following:

515.1. The evidence demonstrates that there was consideration given by Mr
O’Brien and others at the meeting on 8 June 2006 to the risk of Ms
Gobbo advising Mr Bickley, as Mr Sandy White noted “Agreed HS not
to become involved. Unavailable’.58

515.2. Mr O’Brien was clearly aware of the conflict that would arise, as he
had been troubled by it when it had occurred with Mr Cooper

578 Submissions of Counsel Assisting, Volume 2, [1824].

579 Submissions of Counsel Assisting, Volume 2, [1826].

580 Transcript of Mr James (Jim) O’Brien, 6 September 2019, 5754, TRN.2019.09.06.01.
581 Responsive submissions of Victoria Police, Mr O’Brien, [53.12].

582 Responsive submissions of Victoria Police, Mr O’Brien, [53.12].

583 Responsive submissions of Victoria Police, Mr O’Brien, [53.13].

584 Responsive submissions of Victoria Police, Mr O’Brien, [53.13].

585 Submissions of Counsel Assisting, Volume 2, [1609].
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516.

515.3. He would have been further troubled when he learned Ms Gobbo had
also attended to advise Mr Milad Mokbel following his arrest

515.4. Added to the fact that Ms Gobbo had informed on Mr Bickley, she had
also been involved in passing a phone between Mr Cooper and Mr
Bickley, and she had advised Mr Cooper who was the witness to be
used against Mr Bickleyss®

515.5. The potential for Mr Bickley to contact Ms Gobbo upon arrest was a
specific issue being contemplatedss’

515.6. Messrs O'Brien, Flynn and Rowe were at the meeting where the
‘unavailability’ of Ms Gobbo had been discussed. It is inherently
unlikely that if Mr O’Brien had not already been informed by the SDU
of Ms Gobbo’s plan to make herself available, that he would not have
been told of Ms Gobbo’s involvement by either Mr Flynn or Mr Rowe
subsequently.

Issue is taken with the notion that the investigators could do nothing in relation
to any knowledge that they might have of Mr Bickley being represented by the
human source who was being used against him. It is submitted by Counsel
Assisting that the least any investigator could have done was to speak to Ms
Gobbo. If Ms Gobbo was determined to make herself available, there was an
obligation to seek advice from superiors, or take steps to obtain legal advice,
as to what might be done to prevent this, or in the knowledge that it had
occurred, as to the potential consequences of it. There is no evidence to
suggest that this occurred. It is open to conclude from the failure to seek advice
from supervisors or lawyers where it was plainly called for, that there was a
determination not to.

Concern over the use of Ms Gobbo and the administration of
justice

517.

518.

It is submitted on Mr O’Brien’s behalf that he:5e

517.1. never considered that the use of Ms Gobbo might be considered by
others to be wrong

517.2. never considered that the courts might have concern about the use of
Ms Gobbo

517.3. did not appreciate the very real risk to the administration of justice that
arose from the use of Ms Gobbo as a human source

517.4. failed to appreciate the risk that persons against whom Ms Gobbo was
informing might seek her advice upon being arrested and that she
might actually provide such advice.

As to the submission that Mr O’Brien did not consider, appreciate, or turn his
mind to relevant risks and issues which arose through the use of Ms Gobbo as
a human source, the Commissioner should note the matters set out in [505.1]
to [505.9] above.

586 Submissions of Counsel Assisting, Volume 2, [1414]-[1415].
587 Submissions of Counsel Assisting, Volume 2, [1608].
588 Responsive submissions of Victoria Police, Mr O'Brien, [51.12], [51.32].
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519. Taking those matters into consideration and bearing in mind Mr O’Brien’s
seniority and experience with investigations and court proceedings in which
human sources were used, it is submitted that it is open to the Commissioner
to reject Mr O’Brien’s submission that he failed to comprehend the risks to the
administration of justice posed by Ms Gobbo’s use as a human source.

520. Further, in assessing submissions made on behalf of Mr O’Brien, the
Commissioner might consider other events involving Mr O’Brien in which, it is
submitted, it would have been plain to him that there were obvious risks to the
proper administration of justice associated with the use Ms Gobbo as an
informer whilst representing Mr Cooper. For example:

520.1. the 5 January 2006 discussions concerning Mr Cooper’s bail being
varied to allow him to travel to Queensland. As set out at [507.3] and
[507.4] above, whilst the submission on behalf of Mr O’Brien seeks to
describe the dealings as benign dealings with Ms Gobbo in her
capacity as a lawyer, it wholly ignores the fact that the SDU were
directly involved in the transaction

520.2. the events concerning the arrest of Mr Cooper on 22 April 2006. Itis
submitted that given Mr O’Brien’s knowledge prior to 22 April 2006 that
Ms Gobbo was acting for Mr Cooper, it is difficult to accept that Mr
O’Brien did not foresee the risk that Ms Gobbo would attend to advise
and represent Mr Cooper upon his arrest. However, even if it were
found that he did not foresee this risk, he knew that it was a matter of
great consequence when Ms Gobbo did attend to do so. He had
discussions with Mr Sandy White about it.58® Given the concerns
expressed by Mr Sandy White on 20 April 2006 (before the arrest) and
on subsequent occasions, it is difficult to accept Mr O’Brien’s claim
that he did not turn his mind to this issue.

520.3. Mr O’Brien gave evidence that he and Mr Sandy White were troubled
by what had occurred with Ms Gobbo’s involvement with Mr Cooper
but in the end they believed it was an ethical issue for Ms Gobbo,
rather than for Victoria Police.> Whilst this evidence is consistent
with the claim now made by Mr O’Brien, given Mr Sandy White’s
concern expressed at various stages®** and the evidence that he gave,
that he even considered arresting Ms Gobbo, it is submitted that the
Commissioner should carefully consider Mr O’Brien’s claim that he
and Mr Sandy White agreed it was merely an ethical issue for Ms
Gobbo, before accepting it. If the Commissioner were to find that Mr
O’Brien had even a small concern about the consequences with
respect to the potential loss of evidence and the interference with the
right to fair process of a person who was to be charged with offences
carrying the potential of many years in prison, then it may be difficult to
accept that Mr O’Brien truly believed that it was only an ethical issue
for Ms Gobbo.

520.4. The evidence identified and submissions made at [353] to [356] of the
primary submissions on behalf of the certain former members of the
SDU is relevant in this regard. Of particular note is Mr Sandy White’s
diary entry that “Issue with HS representing Cooper after arrest.

589 Submissions of Counsel Assisting, Volume 2, [1924.7].

590 Transcript of Mr James (Jim) O'Brien, 10 September 2019, 5933, [39].

591 For example, in discussions with Ms Gobbo on 20 April 2006 and following, the reference to the
possibility of a “Royal Commission”, the discussion on 18 July 2007 and the SWOT analysis.
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520.5.

520.6.

520.7.

520.8.

520.9.

Evidence from Cooper implicating self may not be admissible if
counsel not impartial. Agreed: Invest to be warned...Agreed tactical
decisions re 3838 made in accordance with investigators” and his
evidence that prior to Mr Cooper’s arrest, he discussed with Mr
O’Brien the problems arising if Ms Gobbo were to represent Mr
Cooper upon his arrest.s2

Further, on 26 April 2006 Ms Gobbo and Mr Sandy White had a
conversation in which Mr Sandy White indicated that the SDU had
spoken with Mr Flynn, who was junior to Mr O’Brien, concerning
evidentiary concerns arising from confessions where Ms Gobbo
provided advice.5

On 25 April 2006, which was shortly after Mr Cooper’s arrest, and
following him implicating his criminal associates, Ms Gobbo attended
to advise two of those associates, Mr Milad Mokbel and Mr
Cvetanovski. This is of particular significance, given Mr O’Brien’s
knowledge of Ms Gobbo’s involvement in Mr Cooper being implicated
and her representing him upon his arrest. Mr O’Brien accepts he
learned of this “later on”.5%

A 26 May 2006 ‘handler handover’ document in which Mr Peter Smith
indicated to Mr Green that Mr O’Brien was happy to supply copies of
Mr Cooper’s statements to Ms Gobbo to ‘check on the quiet but better
if not openly involved in the process’.>%®

In relation to her involvement in the arrest of Mr Bickley, on 8 June
2006 in a meeting between Mr Sandy White, Mr Green, Mr O’Brien, Mr
Flynn and Mr Rowe, Ms Gobbo’s arrest tips were conveyed to those
present. There was discussion that Ms Gobbo should not become
involved in representing Mr Bickley and should be unavailable.5%

From March 2007, Mr O’Brien had significant involvement in matters
relating to Mr Milad Mokbel, including:

520.9.1. On 5 March 2007, Mr Sandy White recorded various
concerns regarding the use of Ms Gobbo, including that Mr
Milad Mokbel's upcoming committal risked creating
suspicion by targets that Ms Gobbo assisted police in the
recruitment of Mr Coopers®

520.9.2.  The next day, Mr O’Brien and members of his investigatory
team were present at a meeting with the SDU. At this
meeting there was discussion of Mr O’Brien dealing with
Ms Gobbo to resolve Mr Milad Mokbel’'s matter as a plea
and information was provided to the SDU to give Ms
Gobbo, in order to advance negotiations®®

592 Transcript of Mr Sandy White, 2 August 2019, 3826.27.

593 Responsive submissions of the SDU, [354].

594 Responsive submissions of Victoria Police, [53.27].

595 Submissions of Counsel Assisting, Volume 2, [1594].

59 Submissions of Counsel Assisting, Volume 2, [1608].

597 Submissions of Counsel Assisting, Volume 2, [2659].

598 Submissions of Counsel Assisting, Volume 2, [2660]-[2665].
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520.9.3.  Mr O’Brien’s evidence was that this would have been
known by the SDU and the Purana Taskforce to represent
a significant conflictse°

520.9.4. Mr O’Brien took no steps to determine who the solicitor on
the record was for Mr Milad Mokbels®

520.9.5. Mr O’Brien had discussions with Ms Gobbo in relation to
the resolution of Mr Milad Mokbel's matterso:

520.9.6.  Mr Flynn (Mr O’Brien’s most senior investigator) had
discussions with Mr Sandy White as to concerns over
disclosure of his notes and the need to avoid claiming PlI
as that would mean revealing Ms Gobbo’s involvement to
the courteo?

520.9.7. On 29 June 2007, a few days prior to Mr Milad Mokbel’s
committal, Mr O’Brien and investigators attended a
meeting at which issues of disclosure of the notes and Ms
Gobbo’s attendance were dealt with, including the basis
upon which redactions would be made.503

520.10. The series of meetings that occurred in July 2007 in which
Mr O’Brien was involved, and which related to the potential
use of Ms Gobbo as a witness against Mr Karam, included
consideration that the impact of Ms Gobbo’s use might
jeopardise the convictions of Mr Cooper and others, and
the need for legal advice. These matters are dealt with in
more detail below, in addressing issues raised on behalf of
Mr O’Brien.

The mid 2007 meetings about the use of Gobbo as a witness
or continued use as an informer

Background

521. The background to these facts set out in the submissions of Mr O’Brien is
generally accepted. Briefly:

521.1.

521.2.

In April and May 2007, the Purana Taskforce (headed by Mr O’Brien)
was looking to end its engagement with Ms Gobbo, whilst the Petra
Taskforce (headed by Mr Ryan) was identifying Ms Gobbo as a person
of interest in relation to its investigation of the murders of Christine and
Terrence Hodsons

On 10 May 2007, a meeting took place between Mr Sandy White and
Mr Ryan in which there was discussion of the SDU’s proposed exit
strategy and information that Mr Ryan was seeking from Ms Gobbo for
his investigation. The exit strategy was subsequently delayed, with Mr

599 Submissions of Counsel Assisting, Volume 2, [2663].

600 Sybmissions of Counsel Assisting, Volume 2, [2677].

601 Submissions of Counsel Assisting, Volume 2, [2666]-[2667], [2687].
602 Submissions of Counsel Assisting, Volume 2, [2683]-[2684], [2692].
603 Submissions of Counsel Assisting, Volume 2, [2736]-[2740].

604 Responsive submissions of Victoria Police, Mr O’Brien, [53.48].
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Overland approving that the SDU debrief Ms Gobbo in relation to her
knowledge of matters relevant to the Petra investigation®os

521.3. On 21 May 2007, the debriefing took place. The following day Mr
Ryan was briefedso

521.4. On 25 May 2007, Mr Overland took part in a meeting with Mr Sandy
White and Mr Biggin. He was briefed in relation to the debriefing,
which had occurred with Ms Gobbo for the Petra investigation. There
was discussion of the exit strategy, which the SDU had been planning.
There was discussion of Ms Gobbo’s continued viability to assist the
Petra investigation and also the Briars investigation. There was
discussion of concern about Ms Gobbo being summoned to the OPIso7

521.5. In June 2007, Ms Gobbo provided information to the SDU about the
activities of Mr Karam. Whilst representing Mr Karam at trial, she
copied shipping documents given to her by Mr Karam for safekeeping,
which document appears to have ultimately assisted the AFP to
identify a shipment of ecstasys°s

521.6. On 11 July 2007, Ms Gobbo received a summons to attend the OPI to
give evidence. There was concern that this would compromise her
role as a human source.5°

The 17 July 2007 meeting

522. On 17 July 2007, Mr O’Brien briefed Mr Overland, Mr Blayney and Mr Brown.
It was at this meeting that Mr Blayney raised the need for hypothetical legal
advice in the context that Ms Gobbo might be a witness against Mr Karam and
concern over her representation of clients whilst informing on them.s% It is
submitted that the potential risks to the administration of justice posed by Ms
Gobbo’s use as a human source would have been plain to all who attended
that meeting, including Mr O’Brien.

523. The submissions on behalf of Mr O’Brien take issue with Counsel Assisting
submissions, which connect the legal advice referred to by Mr Blayney as
relating to risks to the administration of justice. In this regard it is said that
there is no evidence of this, and that Mr Blayney’s evidence was that he did not
recall the meeting other than what was in his notes.s1

524. ltis submitted that submission is wrong, and does not reflect the evidence.

525. Mr Blayney in his evidence provided an explanation as to the two issues the
subject of his note:

525.1. The reference to changing Ms Gobbo’s source number

605 Responsive submissions of Victoria Police, Mr O’Brien, [53.48]; Submissions of Counsel Assisting,
Volume 2, [2318]-[2324].

606 Responsive submissions of Victoria Police, Mr O'Brien, [53.48]; Submissions of Counsel Assisting,
Volume 2, [2318]-[2324].

607 Submissions of Counsel Assisting, Volume 2, [2331]-[2332].

608 Responsive submissions of Victoria Police, Mr O’Brien, [53.48]; Submissions of Counsel Assisting,
Volume 2, [2318]-[2324].

609 Submissions of Counsel Assisting, Volume 2, [2401].

610 Counsel Assisting primary submissions at [2414]-[2427].

611 Responsive submissions of O'Brien, [53.50].
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526.

527.

528.

529.

530.

525.2. The need for a hypothetical legal opinion.

He said:

526.1. He believed the reference to changing Ms Gobbo’s source number
arose out of concerns that too many people were becoming aware or
suspected she might be informing and this would provide some
mitigation®2

526.2. He had been concerned for a period of time in the lead up to the
meeting. There was discussion about reviewing her continued use,
and he raised the issue that they should also be looking at the legal
situatione:s

526.3. Inthe lead up to the meeting, Mr Blayney had discovered that Ms
Gobbo was acting for a range of clients that were the targets of the
Purana Taskforce and who had been charged by the Purana
Taskforce®

526.4. He recalled having conversations with people, potentially including Mr
O’Brien, about his concern in relation to the legal situation to try and
get an understanding of the legal complications and whether that was
something that needed ‘work’s1s

526.5. His reference to the hypothetical legal opinion related to concern about
the legal complexities in using her as a human source®:¢, and he
raised the issue of working through scenarios or hypothetical
situations that could occur or had occurred during her management to
test what that would mean in the context of legality®'’

It was in response to a question as to whether there had been any acceptance
or rejection of the concept of legal advice at the meeting, that Mr Blayney
responded that he couldn’t recall the meeting other than what was in his
notes.s:8

It should be appreciated that this was a discussion in which consideration was
being given to whether Ms Gobbo could become a withess against Mr Karam.
Ms Gobbo was to potentially be a witness in circumstances where she had
been a human source and had provided the crucial evidence to the police
whilst representing him in a trial.

It makes perfect sense that this would cause consideration of evidentiary
issues associated with the use of Ms Gobbo as a human source against Mr
Karam, whilst she was acting for him, and the contemplation of legal advice.

It is clear that the concerns were not limited to the use of Ms Gobbo in relation
to Mr Karam. Mr Blayney had learned of Ms Gobbo being used similarly by the
Purana Taskforce. This is also apparent from Mr O’Brien’s conversation with
Mr Sandy White the next day.

612 Transcript of Mr John (Jack) Blayney, 3 December 2019, 10232 TRN.2019.12.03.01.
613 Transcript of Mr John (Jack) Blayney, 2 December 2019, 10211 TRN.2019.12.02.01.
614 Transcript of Mr John (Jack) Blayney, 3 December 2019, 10234 TRN.2019.12.03.01.
615 Transcript of Mr John (Jack) Blayney, 3 December 2019, 10233-10234 TRN.2019.12.03.01.
616 Transcript of Mr John (Jack) Blayney, 3 December 2019, 10233 TRN.2019.12.03.01.
617 Transcript of Mr John (Jack) Blayney, 3 December 2019, 10235 TRN.2019.12.03.01.
618 Transcript of Mr John (Jack) Blayney, 3 December 2019, 10239 TRN.2019.12.03.01.
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The 18 July 2007 meeting

531. On 18 July 2007, Mr O’Brien and Mr Sandy White discussed the consideration
that was being given to Ms Gobbo’s use as a witness against Mr Karam.51¢

532. ltis relevant to contextualise this discussion within the following events, as well
as those outlined above:

532.1. On 3 July 2007, Mr Sandy White expressed concern to Ms Gobbo that
she must not appear for persons who may be arrested as a result of
the Tomato Tins importation. The exchange demonstrates that he had
a clear appreciation that the use of Ms Gobbo potentially compromised
convictions:

MR SANDY WHITE: All right. It's really important for all
of us that you don't represent
anyone.

MS GOBBO: Mm.

MR SANDY WHITE: I'd hate to think that ultimately a
conviction could be overturned
because there was an allegation or
suggestion or a bloody inquiry in
relation to whether he got
completely unbiased
uncompromised defence.

MS GOBBO: Who's ever going to know about
that?

MR SANDY WHITE: Well - - -

MS GOBBO: And there's already 20 people in
that category.

MR SANDY WHITE: | know, | know.52

532.2. On 17 July 2007, Mr Sandy White and Ms Gobbo discussed the
possibility and ramifications of her giving evidence against Mr Karam.
Again, concerns were raised as to Ms Gobbo providing advice to Mr
Cooper on the night of his arrest. Mr Sandy White specifically
indicated that he would discuss the “problems” and “fallout” of Ms
Gobbo becoming a witness with Mr O’Brien the following day.®2

533. Mr Sandy White recorded the meeting with Mr O’Brien in his diary. There was
discussion of Ms Gobbo’s value as a witness having to be weighed against the
‘political fallout from [the] legal fraternity. le. will it impact on (Mr Cooper’s)
conviction and others’. In this context the note suggests that Mr Sandy White
and Mr O’Brien agreed that ‘legal advice’ needed to be obtained as to the
fallout’. This was an agreement that legal advice needed to be obtained about
whether Ms Gobbo’s use as a human source could affect the convictions which
had been achieved.

619 Submissions of Counsel Assisting, Volume 2, [2443]-[2445].

620 Exhibit RC0764 Transcript of meeting between Nicola Gobbo, Sandy White and Fox, 3 July 2007,
120-122, VPL.0005.0136.0001 @.0120-0122.

621 See analysis in Submissions of Counsel Assisting, Volume 2, [2347]-[2441]
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534.

535.

536.

537.

It is open to conclude that the imperative to obtain the legal advice in the
circumstances was driven not by the concerns about the risk to convictions
(which had been a long held concern), but rather, by the prospect that Ms
Gobbo’s role as a human source would be exposed, were she to give
evidence.

It is clear that consideration was given to the following process occurring if Ms
Gobbo became a witness against Mr Karam:

535.1. her evidence would inevitably reveal that she had provided police with
the shipping documents whilst she had been representing Mr Karam

535.2. this would lead to questions about her relationship with Victoria Police
and her status as a human source being exposed

535.3. there was a significant chance that this would expose her broader
relationship with Victoria Police as a human source

535.4. there was concern that examination of the use of Ms Gobbo as a
human source would lead to convictions being overturned.

In his evidence regarding his note of this meeting, Mr Sandy White agreed that
what he was alluding to was, that if Ms Gobbo’s involvement with Mr Cooper
was exposed, it could well have an impact upon the appropriateness of his
conviction, and perhaps others.®2 Mr Sandy White agreed that his concerns as
at 18 July 2007 were the same as those that were expressed in the SWOT
analysis the following year.s2 Mr Sandy White said that he and Mr O’Brien
were both conscious of the potential for impact upon convictions and the
necessity for a legal opinion to be sought about such matters.s

Mr O’Brien fails to deal with this conversation in submissions other than saying
he has no recollection of it.6 It is submitted that the contemporaneous
documents demonstrate that the conversation occurred, what its contents were
and what Mr O’Brien would have understood about the issues set out.

The 24 July 2007 meeting

538.

539.

540.

On 24 July 2007 the regular 2pm Purana Taskforce Update meeting took
place. Itis apparent that there was further discussion of the issue of Ms
Gobbo’s future following on from the meeting of the previous week on 17 July
2007 (referred to above).52¢

An instruction was given by Mr Overland that a meeting should be convened to
discuss the risks, alternatives and options in relation to the future of Ms
Gobbo.®7

The meeting was arranged for that afternoon. Mr Blayney contacted Mr Biggin,
who contacted Mr Sandy White.s23

622 Transcript of Mr Sandy White, 3 September 2019, 5418.

623 Transcript of Mr Sandy White, 3 September 2019, 5418.

624 Transcript of Mr Sandy White, 3 September 2019, 5419.

625 Responsive submissions of Victoria Police, [51.12].

626 Responsive submissions of Victoria Police, Mr O’Brien, [53.57].
627 Submissions of Counsel Assisting, Volume 2, [2468].

628 Submissions of Counsel Assisting, Volume 2, [2468].
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541. Mr Biggin noted that the meeting was to discuss the potential for Ms Gobbo to
be a witness, the involvement of the Witness Security Unit and her future
deployment.s29

542. The meeting was accordingly attended by:

542.1. Mr Biggin, the Superintendent sitting over the SDU in 1&CS63°
542.2. Mr Sandy White, head of the SDU?®3

542.3. Mr O’Brien, head of the Purana Taskforce, who had previously used
Ms Gobbo’s information and obtained convictions on the basis of its2

542.4. Mr Ryan, head of the Petra Taskforce which had an interest in the
future deployment of Ms Gobbo as a human source, and who had
been told the day before he was to take over as head of the Purana
Taskforce for three months upon Mr O’Brien’s pending retirementsss

542.5. Mr O’Connell, who was to be upgraded into Mr Ryan’s positions3+

542.6. Mr Blayney and Mr Brown, who were Superintendents in the Crime
Department.ss

543. Both Mr Blayney and Mr Biggin referred to legal advice in their notes of the
meeting:

543.1. Mr Blayney wrote ‘Legal issues — considered not appropriate at this
stage — poss. explore precedents’ss

543.2. Mr Biggin wrote ‘Legal opinion from Judge’.s3
544. ltis submitted on behalf of Mr O’Brien that:

544.1. Counsel Assisting rely heavily on Mr Blayney’s evidence to IBAC, a
fair reading of which indicates that his concern was not as to wider
issues of the risk to the administration of justice, but the specific issue
of information the subject of legal professional privilege, and how the
SDU were ensuring that such information was not disseminated. It is
said that if he raised those concerns, he would have been given
reassurances as to those matterss

544.2. Further, to the extent that those present canvassed the need for legal
advice, that potential need was predicated on the possibility that Ms
Gobbo would be used as a witness. As the meeting resolved that she
would not be used as a witness, the premise for needing legal advice
(as the participants understood it) fell away.3

629 Submissions of Counsel Assisting, Volume 2, [2469].

630 Submissions of Counsel Assisting, Volume 2, [2470].

631 Submissions of Counsel Assisting, Volume 2, [2470].

632 Submissions of Counsel Assisting, Volume 2, [2470].

633 Submissions of Counsel Assisting, Volume 2, [2464], [2470].
634 Submissions of Counsel Assisting, Volume 2, [2464], [2470].
635 Submissions of Counsel Assisting, Volume 2, [2470].

636 Submissions of Counsel Assisting, Volume 2, [2471].

637 Submissions of Counsel Assisting, Volume 2, [2472].

638 Responsive submissions of Victoria Police, Mr O’Brien, [53.68]-[53.71].
639 Responsive submissions of Victoria Police, Mr O’Brien, [53.72].
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545.

546.

547.

548.

549.

Even if the understanding of Mr Blayney as to the issues around Ms Gobbo’s
use was limited, Mr O’Brien’s understanding was not.

As referred to above, he had spoken with Mr Sandy White on 18 July 2007
over concerns that Ms Gobbo’s use as a witness would lead to fallout including
that the convictions of Mr Cooper and others may be impacted, and legal
advice was needed to resolve that question.

If Mr Blayney did not learn of these serious concerns at that meeting, then it
was because he was not properly informed of them by Mr O’Brien who reported
to him.

When the decision was taken that she would not be a witness, no legal advice
was sought, despite an awareness that convictions may have been improperly
obtained.

It is open to conclude that the above matters demonstrate an awareness of Mr
O’Brien that a risk to the administration of justice had arisen from the use of Ms
Gobbo as a human source.

Matters related to Mr Thomas

550.

551.

552.

It is submitted on behalf of Mr O’Brien that:

550.1. Ms Gobbo was not used in the manner submitted by Counsel
Assisting in respect of providing her with transcripts related to Mr
Thomasé

550.2. he did not know when he first met Mr Thomas that Ms Gobbo was
providing the police with information about him. He only came to have
that knowledge on 23 March 2006, or shortly before thené+

550.3. Ms Gobbo was not ‘informing’ on Mr Thomas, although from time to
time she talked to her handlers about him. This was generally not
disseminated to Mr O’Brien, although there were three occasions in
March 2006 when that occurreds+2

In relation to the first matter, this is dealt with in the reply to the submission of
Mr O’Brien, Mr Bateson and Mr Ryan concerning the provision of the Thomas
transcripts to Ms Gobbo.

In relation to the second and third matters:

552.1. The submission does not grapple with the proposition that the manner
in which Ms Gobbo was deployed was not confined to the mere
provision of information, but included other tasking such as to
encourage her purported clients to be truthful, or to assist police, or
the provision of draft statements to her so that she might vet them.
Consideration needs to be given to the broader notion of ‘human
source’ which Counsel Assisting contend concerns conduct in

640 Responsive submissions of Victoria Police, Mr O’Brien, [22.20]-[22.25], [52.107]-[52.116], [52.158],
[52.166]-[52.174].

641 Responsive submissions of Victoria Police, Mr O’Brien, [52.155].

642 Responsive submissions of Victoria Police, Mr O’Brien, [52.155].
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connection with Ms Gobbo’s provision of information to, and otherwise
assisting (or attempting to assist), police.s

552.2. Mr O’Brien’s diary records receipt of information from the SDU that
came from Ms Gobbo on 20 February 2006, wherein Ms Gobbo had
reported that Mr Mokbel had introduced him to Ms Gobbo in 2000 to
2001.

552.3. Mr O’Brien visited Mr Thomas for the first time on 22 February 2006.
His diary records that he received information originating from Ms
Gobbo on 26 February 2006 that Mr Thomas did not like Mr O’Brien,
and that Mr Thomas would ring her after he had been visited by his
solicitor, Mr Valos. Mr O’Brien then noted on 27 February 2006 that
Mr Valos and Solicitor 2 were having a meeting to discuss Mr Thomas
at 9am, and that Mr Valos had spoken to Mr Thomas the previous day
but could not work out what he was saying.

643 Submissions of Counsel Assisting, Volume 1, Legal Principles [20], [31].
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REPLY SUBMISSION: MR RYAN

Mr Ryan’s awareness of Ms Gobbo’s ongoing use as a human
source against Mr Thomas

553. In Counsel Assisting’s primary submissions, it was submitted in relation to Mr
Ryan:

1067. Further, due to his involvement in the investigation and
prosecution of people Mr Thomas implicated, it is open to
the Commissioner to find that Mr Ryan was aware of the
continued use of Ms Gobbo (who Mr Thomas understood
to be his lawyer) as a human source against Mr Thomas
in order to ensure that Mr Thomas continued to agree to
implicate his criminal associates, in circumstances where
Mr Ryan knew the matters at to [1067.1]- [1067.10]

554. In submissions on behalf of Mr Ryan, it was submitted that the allegation in
[1067] was “oppressive and unreasonable”.s4

555. However, on the evidence, it is open to find that in the circumstances set out
Counsel Assisting’s primary submissions, Mr Ryan was indeed aware of the
continued use of Ms Gobbo as a human source against Mr Thomas in order to
ensure that Mr Thomas continued to agree to implicate his criminal associates.

556. An obvious example is in relation to the dealings on 9 November 2007, set out
at paragraphs [2870] to [2872] of Counsel Assisting’s primary submissions.
Relevantly:

556.1. On 9 November 2007, Ms Gobbo reported to her handler, Mr Fox, that
Mr Thomas was considering not giving evidence against Mr Orman at
his committals+

556.2. Whilst Mr Ryan’s evidence was that he did not recall receiving this
information,® the ICRs specifically confirm that Officer Fox did indeed
pass this information on to Mr Ryan.s#’ In his oral evidence, Mr Fox
also specifically confirmed that he had passed the information on to Mr
Ryan.6

644 Victoria Police submissions Volume 1 at para 28.177 onwards. In summary, that is said to be the

case because:

1. “...itis not clear what ‘involvement’ in the prosecution of people Mr Thomas implicated that Counsel
Assisting is referring to... Mr Ryan cannot meaningfully respond...” Mr Ryan’s absences from the
Purana Taskforce are identified [28.178];

2. “...itis not clear how any such involvement had the consequence that Mr Ryan was aware of the
‘continued use of Ms Gobbo against Mr Thomas”™. Amongst other things, it is submitted that if what
is meant is Ms Gobbo’s involvement in process of Mr Thomas’ statements being taken, there is no
evidence that this constituted Victoria Police “using” Ms Gobbo “against” Mr Thomas [28,179];

3. the finding does not follow from particular knowledge it is submitted that Mr Ryan held [28.180].

645 Exhibit RC0281 ICR3838 (109), 9 November 2007, 1381, VPL.2000.0003.2967.

646 Transcript of Mr Ryan, 13 August 2019, 4515

647 Exhibit RC0281 ICR3838 (109), 9 November 2007, 1381, VPL.2000.0003.2967.

648 Transcript of Mr Fox, 13 September 2019, 6357.
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557. Considering this event alone, it is difficult to see how it can be put on Mr Ryan’s
behalf that it is “oppressive and unreasonable” and/or there is no basis to
assert that Mr Ryan knew of Ms Gobbo’s continued use in the way alleged at
[1067] of Counsel Assisting’s submissions.

162|Page



This submission has been redacted due to a range of non-publication claims. These claims are not yet resolved.

REPLY SUBMISSION: MR FLYNN

Introduction to reply submissions concerning Mr Flynn

558.

This section concerns submissions made on behalf of Mr Flynn. It deals with
the following matters:

558.1. Mr Flynn’s role and responsibility

558.2. The original plan to encourage Mr Cooper to cooperate with Victoria
Police

558.3. Mr Flynn’s appreciation of Ms Gobbo’s conflict of interest

558.4. Whether or not there was premeditation in the use of Ms Gobbo to
encourage Mr Cooper to assist police

558.5. Whether or not Mr Flynn could refuse Mr Cooper’s request that Ms
Gobbo represent him

558.6. Whether or not Mr Flynn was able to ‘undermine’ Mr O’Brien

558.7. Issues concerning obligations of disclosure;

558.8. Issues relating to Mr Milad Mokbel, Mr Horty Mokbel and Mr EI Hage
558.9. Matters related to Mr Cvetanovski.

Role and responsibility

550.

560.

561.

Submissions on behalf of Mr Flynn rely to a significant degree on “delineation
of roles” and “strict chain of command”®* and the fact that as Mr Flynn was
reporting to Mr O’Brien, who was in turn reporting to Mr Overland, and so “it
was therefore reasonable for Mr Flynn to proceed on the basis that there was
nothing improper about Victoria Police using Ms Gobbo as a human source.*%°

Although the submissions on behalf of Mr Flynn characterise certain
submissions regarding him as engaging in “hindsight reasoning”,%! it is
submitted by Counsel Assisting that Mr Flynn was aware at the relevant times
that the use of Ms Gobbo as a human source posed risks of interference with
the proper administration of justice. The starkest example of this was the first,
Mr Cooper. In this instance, knowing there was a serious irregularity in the
investigative and post arrest phase of the operation, the evidence indicates that
there was a determination to press ahead with charging Mr Cooper, and
thereafter fail to disclose to Mr Cooper that his lawyer, Ms Gobbo who advised
him when he made the decision to cooperate, not only was an agent of police,
but she had also assisted police to arrest and charge him.

Mr Flynn subsequently gave evidence in a number of cases, in which Mr
Cooper was the witness relied upon. Disclosure of the circumstances of Ms

649 Responsive submissions of Victoria Police, [61.5].
650 Responsive submissions of Victoria Police, [63.6].
651 Responsive submissions of Victoria Police, [62.16].
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562.

563.

564.

565.

566.

567.

Gobbo’s conniving role with Victoria Police to have Mr Cooper further arrested
and charged and thereby be influenced to cooperate with police investigative
endeavours were relevant issues which Victoria Police sought to conceal not
only from the defence, but also from the Court.

In those situations, Mr Flynn walked a fine line. It is submitted by Counsel
Assisting that an analysis of his conduct indicates that he would make
redactions in his records during the ordinary disclosure process in order to
avoid Ms Gobbo’s role being revealed. When in the witness box if it was
possible he would construe questions distinctly aimed at seeking relevant
disclosure in a way to avoid it, but that he would not bring himself to lie in the
witness box if he was asked a direct question.®2

It is submitted on behalf of Mr Flynn that he was a candid witness.®? By and
large Counsel Assisting agree.

It is submitted on behalf of Mr Flynn that he and other investigators:

564.1. received information from the SDU and Mr O’Brien which had not been
appropriately filtered and assessed, and was therefore blind to the
ethical implications of acting on the intelligence

564.2. were caught up unwittingly in Ms Gobbo’s ‘ethical maelstrom’ when the
SDU failed to appropriately manage Ms Gobbo’s conflicts of interest,
and accordingly, that Mr Flynn did not intentionally act with
impropriety.ss

It is open to the Commissioner to find that Mr Flynn did not set out to
intentionally act with impropriety. Mr Flynn was clearly confronted with a
dilemma because of the failures of others. However, his own decisions and
actions as a senior officer must still be considered and assessed.

Indeed, Mr Flynn himself was the senior officer to others, who took guidance
and direction from him.

The submissions made on Mr Flynn’s behalf identify his prioritisation of the
protection of Ms Gobbo’s identity above all else.®s It can be observed that he
seemingly became inured to the notion that the administration of justice should
be secondary to the concealment of Ms Gobbo’s role as a human source. As
is apparent from much of the evidence before the Commission, the motivations
behind what in fact became deception upon the Courts varied. Clearly it was
the overwhelming priority of some to protect Ms Gobbo’s safety. Others
however appear to have been motivated by the desire to achieve convictions,
to protect convictions they had obtained, to achieve success in prosecutions
yet to occur, and to protect the facade that the practises used had been beyond
reproach.

652 Submissions of Counsel Assisting, Volume 2, [2683], [2692], [2737]-[2739], [2746]-[2752], [2606].
653 Responsive submissions of Victoria Police, Dale Flynn, [61.13].

654 Responsive submissions of Victoria Police, Dale Flynn, [62.5].

655 Responsive submissions of Victoria Police, Dale Flynn, [63.8].
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The original plan to encourage Cooper to cooperate

568. The submission on behalf of Mr Flynn takes issue with the suggestion that Mr
Flynn was involved in a plan to persuade Mr Cooper to cooperate with police.5%
It is suggested that Mr Flynn believed that the plan was in fact to arrange a
meeting between Ms Gobbo and Mr Cooper so that their relationship would be
strengthened.®’

569. Issue is also taken with the proposition put in [1765] of Counsel Assisting
submissions that:

Ms Gobbo began providing information to police about Mr Cooper in
September 2005, immediately upon her registration as a human
source. At or soon after this time, members of Victoria Police
(including Messrs Peter Smith, Sandy White, Rowe, Mansell, O'Brien
and Flynn) were fully aware that Mr Cooper was an ongoing client of
Ms Gobbo.

570. Mr Flynn’s submissions take issue with this paragraph on three bases:

570.1. that Mr Flynn did not know that Ms Gobbo had been registered

570.2. that there is no evidence that Mr Flynn knew she was providing
information immediately upon registration

570.3. the ICR in the footnote reference does not identify that information was
disseminated to Mr Flynn.5%8

571. As to the first, this was not the proposition in [1765]. The proposition was that
she had been registered and that certain individuals were aware that Mr
Cooper was an ongoing client of Ms Gobbo.

572. As to the second, the proposition was ‘at or soon after this time’ (not
immediately), Mr Flynn and others were aware that Mr Cooper was an ongoing
client of Ms Gobbo (not that he knew she was providing information
immediately upon registration). In any case, the evidence demonstrates this:

572.1. On 30 September 2005, Mr Flynn attended a meeting along with Mr
Peter Smith, Commander Purton, Inspectors Hill and Hardie, Acting
Inspector O’Brien, and DSCs Burrows and Rowe at which there was
discussion of human source ‘3838, information about Tony Mokbel,
scenarios involving the introduction of undercover operatives to Mr
Mokbel, information that Mr Cooper and Mr Bickley may ‘roll’,
discussion of setting up a new taskforce, and that Mr Flynn was to
discuss a tactical plan with Mr Cruze of the |l Unit and Mr
Sandy White.5°

572.2. On 1 October 2005, during a meeting between the SDU and Ms
Gobbo, she provided information about Mr Cooper and her belief that
he respected Mr Flynn and would speak to him in the right
environment. She indicated that whilst she could not counsel him to do
so, she could support it. It was suggested Mr Flynn could N

656 Responsive submissions of Victoria Police, Dale Flynn, [64.20]-[64.29].

657 Responsive submissions of Victoria Police, Dale Flynn, [64.19].

658 Responsive submissions of Victoria Police, Dale Flynn, [64.11].

659 O’Brien diary, 30 September 2005; Purton diary, 30 September 2005; Hill diary, 30 September 2005.
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meet him at the Emerald Hotel after Mr Cooper had a few drinks. Ms
Gobbo indicated she could then recommend to Mr Cooper that he
talked to Mr Flynn about seeking an adjournment of his plea, which
would enable him to remain at large until after Christmas.¢°

572.3. On 4 October 2005, I diary records that he met Mr
Flynn for a full briefing in relation to ‘3838’ and the plan to recruit Mr
Cooper.

572.4. On 5 October 2005, Mr Flynn, Ms Burrows and
participated in a meeting with Mr Hardie, and Mr Cruze of the
Unit to discuss strategy. Concern was raised for Ms
Gobbo if she were to directly introduce the undercover operative.
There was discussion of the possibility that

I
I (f he agreed to assist the following night. A

decision was postponed pending the attempt to recruit Mr Cooper.56!

572.5. Following the meeting with the | Uit I <t

with Mr Flynn and Ms Burrows to discuss the strategy to approach Mr
Cooper. It was agreed Mr Flynn and two others would go to the hotel,
then Mr Flynn would approach Mr Cooper and Ms Gobbo.62

572.6. On 7 October 2005, | to'd Superintendent Thomas of
the plan to have Mr Flynn | run into Ms Gobbo and Mr
Cooper that night.®3 This did not proceed.%*

572.7. On 13 October 2005, there was another I meeting planned.
It was called off when it was learned that Mr Cooper would have
someone else with him.®%

573. As to the third, the footnote also cited Mr Flynn’s own statement which included
that his diary recorded contact with members of the SDU on 3, 5 and 7 October
when he received information in relation to the Mokbels and Mr Cooper, and
that whilst it was never confirmed to him, he was confident the source of
information was Ms Gobbo.56¢

574. In evidence, Mr Flynn indicated he did not recall this early strategy to seek
cooperation from Mr Cooper; however, the contemporaneous documentary
evidence presents a compelling chronology indicating that there was such a
plan and that Mr Flynn was a part of it.

575. Not long after this, Mr Cooper’s pending plea hearing was adjourned to 1 May
2006. This removed the time-pressure and presented new opportunities for
investigators.

576. As is apparent, the Operation Posse investigation plan developed to include a
plan to capture Mr Cooper in the course of further offending, which would then
be used to motivate him to cooperate.

666 Exhibit RC0538 Statement of Inspector Dale Flynn, 17 June 2019, 6 [34]—[36], VPL.0014.0042.0001
@.0006.

166 |Page



This submission has been redacted due to a range of non-publication claims. These claims are not yet resolved.

Appreciation of Ms Gobbo’s conflict of interest
577. ltis put on Mr Flynn’s behalf that:

577.1. There is no evidence that he appreciated that Ms Gobbo had a conflict
of interest between her role as a human source and Mr Cooper’s legal
representative.®®’

577.2. He did not intentionally ignore issues of conflict, rather understood they
would be handled by the SDU, which was not unreasonable.5%®

577.3. He believed at the time that Ms Gobbo could still provide legal advice to
Mr Cooper, even though she had provided the intelligence that had led
to his arrest.®°

577.4. He did not believe Ms Gobbo to be a police agent at any relevant
time.67°

577.5. He was entitled to rely upon Ms Gobbo to act in accordance with her
professional obligations.®™

578. A member of Mr Flynn’s crew, Ms Burrows, gave evidence that their crew,
including Mr O’Brien, had discussed on numerous occasions amongst
themselves, concerns about Ms Gobbo’s registration as a human source
because of her profession and how to manage her registration as a human
source.s”2 She was aware that Ms Gobbo was being handled by the SDU and
assumed that someone of a high rank had determined they could receive and
act on such information.

579. Mr Flynn makes a similar claim, which may be accepted to a degree, however
it must be remembered that Mr Flynn was and is an intelligent, experienced
detective with significant exposure to the criminal justice process. At relevant
times Mr Flynn was a Detective Sergeant, Detective Acting Senior Sergeant or
Detective Senior Sergeant. He had an understanding of the roles of police,
prosecutors, defence lawyers and the courts.

580. Whilst Mr Flynn was perhaps content, at least in the initial stages of Ms
Gobbo’s use, to proceed on the basis that someone else had made the
decision that this could be so, he knew the issue did not simply vanish. Mr
Flynn knew throughout the relevant time that Mr Cooper’s lawyer was actively
working in the interests of Victoria Police. It is submitted that this was a conflict
of such significance that it could not simply be resolved on the assumption that
others had determined Victoria Police could receive and act on such
information.

581. Aside from Mr Flynn generally considering what impact such an unusual
scenario might have on his investigation, he had specific cause to consider
these issues, for instance when:

667 Responsive submissions of Victoria Police, Dale Flynn, [64.12].
668 Responsive submissions of Victoria Police, Dale Flynn, [64.17].
669 Responsive submissions of Victoria Police, Dale Flynn, [65.32].
670 Responsive submissions of Victoria Police, Dale Flynn, [65.34].
671 Responsive submissions of Victoria Police, Dale Flynn, [65.34].
672 Exhibit 118b Statement of Detective Senior Constable Liza Emily Burrows, 10 May 2019, 9 [56]-[57].
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581.1. as indicated above, he was aware of and participated in a plan in which
Ms Gobbo, behind Mr Cooper’s back, would assist police to bring about
his cooperation

581.2. there was contemplation that Mr Cooper would expect Ms Gobbo to
advise him upon his arrest

581.3. Mr Cooper and Mr Agrum asked for Ms Gobbo upon their arrest
581.4. Ms Gobbo attended to advise Mr Cooper and Mr Agrum
581.5. Ms Gobbo attended to advise Mr Milad Mokbel and Mr Cvetanovski.

582. The suggestions that Mr Flynn believed (at the time) that it was in any way
appropriate for Ms Gobbo to counsel Mr Cooper to cooperate, or that he simply
did not know that she was effectively working for Victoria Police, or that he
believed it was reasonable for him to leave it to Ms Gobbo to “sort out” should
be rejected. Itis submitted that it was clear to Mr Flynn that Ms Gobbo was
breaching her professional obligations and that Mr Cooper was not receiving
independent advice.

No premeditation in the use of Ms Gobbo to advise Mr Cooper
to assist police

583. Itis submitted on Mr Flynn’s behalf that there is no evidence that he was aware
of or part of any premeditated plan to involve Ms Gobbo in advising Mr Cooper
to ensure his cooperation with police.®”

584. In this respect it is submitted on Mr Flynn’s behalf that:

584.1. whilst Purana Investigators and the SDU were involved in the
discussion of a strategy for the approach to Mr Cooper on 18 April
2006, this meeting also involved members from other covert units and
there was therefore unlikely to have been any reference to the
involvement of Ms Gobbo in the strategy. Rather, upon the recent
discovery of the clandestine laboratory, it was a more high level
discussion as to how they would best arrest him in the most
incriminating position so as to best motivate him to cooperate with
police against his associates.®”* Counsel Assisting have not submitted,
and do not submit, otherwise.

584.2. as to the meeting on 19 April 2006, the evidence supports the position
that the focus of the meeting was not on the use of Ms Gobbo, but on
tactics based upon her information. Counsel Assisting have not
submitted, and do not submit, otherwise.

585. It is further submitted on Mr Flynn’s behalf that, in relation to the conversation
between Ms Gobbo and members of the SDU on 20 April 2006, wherein Ms
Gobbo made plain the issues with her role, and her intention to advise Mr
Cooper upon his arrest, this in fact demonstrates that there was no plan among
the SDU that Ms Gobbo be used to persuade Mr Cooper to cooperate or to
encourage her to advise him upon arrest, and demonstrates that the SDU
attempted to dissuade Ms Gobbo from attending to advise Mr Cooper. This, it

673 Responsive submissions of Victoria Police, Dale Flynn, [64.39].
674 Responsive submissions of Victoria Police, Dale Flynn, [64.41]-[64.54].
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is said demonstrates that Mr Flynn was not part of any plan because there was
no plan.t™

586. Counsel Assisting submit that the evidence reveals:

586.1.

586.2.

586.3.

Mr Flynn was aware prior to the discovery of the clandestine laboratory
that the plan was to put Mr Cooper into a position where Victoria Police
had the best chance to ‘roll’ him and obtain his assistance in relation to
a broader plan to prosecute other members of the Mokbel cartel

as referred to above, Mr Flynn was aware of an early plan for Ms Gobbo
to assist police to obtain cooperation from Mr Cooper

Mr Flynn was aware that Ms Gobbo was providing information for the
purpose of Mr Cooper being further arrested.

587. In this way, Mr Flynn was aware of a plan involving Ms Gobbo to put Mr
Cooper into a position to ensure his cooperation with police, whether or not it
was initially contemplated that she would be involved in advising him to do so.

588.

5809.

Further, Mr Flynn was aware that Ms Gobbo continued to represent Mr Cooper
whilst she was informing on him. It was an obvious consideration that Mr
Cooper might turn to her for advice when he was arrested. Clearly the SDU
contemplated this and spoke to her about it as early as 9 March 2006.

The evidence also demonstrates that Purana investigators were not blind to
this issue as the arrest approached:

589.1.

589.2.

589.3.

589.4.

During a meeting on 19 April 2006 between Messrs Sandy White, Peter
Smith and Green there was discussion about evidentiary issues which
might arise if Ms Gobbo advised Mr Cooper as she was not impartial, it
was noted that any confessions he made in his interview may not be
admissible and that it was intended that he be interviewed prior to there
being a recruitment pitch. It was agreed that investigators were to be
warned.®7

Mr O’Brien said he may have had a conversation with the SDU about
evidentiary issues, although he had no memory of it.5”” He gave
evidence that he expected the SDU would have a cover story for her
non-attendance.¢’®

Mr Flynn stated that he had a vague recollection of someone saying
that perhaps Mr Cooper should be told that Ms Gobbo was
uncontactable, which he thought was discussed prior to the day of the
arrests.®”

During a conversation between Ms Gobbo and the SDU on 26 April
2006, Mr Sandy White said:

e [We] actually spoke to Dale [Flynn] about whether you should
be talking to anybody with a view that, what would be the

675 Responsive submissions of Victoria Police, Dale Flynn, [64.59]-[64.64].

676 Responsive submissions of the SDU, [353].
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evidentiary outcome if people started making confessions
because you’d given them advice ... So that was a little bit
murky, and we would have liked to have known the answer to
that question.58°

590. Given the above, it is open to the Commissioner to find that it is unlikely that

591.

592.

593.

594.

595.

the SDU, upon being told by Ms Gobbo on the night of 20 April 2006 that she
intended to advise Mr Cooper following his arrest, did not share this information
with investigators who would be confronted with the situation in any case. It
was not something that could ultimately be hidden.

It is submitted that the Commissioner should also consider what occurred
following these events:

591.1. that on the morning of 22 April 2006, Ms Gobbo was forewarned of the
arrest and told not to acknowledge SDU members at St Kilda Road®8!

591.2. when Mr Cooper requested to contact Ms Gobbo following his arrest
and prior to his interview, he was permitted to do so by Mr Flynn®8?

591.3. when Mr Cooper asked to contact Ms Gobbo at the point the
recruitment pitch was being made to him, that was probably in the
presence of Mr O’Brien, Mr Flynn and Mr Peter Smith. Mr Flynn then
rang Ms Gobbo and asked her to return®:

591.4. when Ms Gobbo attended, she was spoken to in front of Mr Cooper as
though she were an independent lawyer

591.5. when Mr Cooper requested to speak with Ms Gobbo and Mr Flynn
alone, this was permitted to occur.

Accepting that the situation was dynamic, what was occurring was
extraordinary and called for some discussion or questioning (at the very least
as between themselves, with the SDU or with Ms Gobbo) by Mr Flynn (and
others) as to whether it was an appropriate course. But it appears that there
was none.

It is submitted on behalf of Mr Flynn that one of the reasons he was not acting
with impropriety when Ms Gobbo attended for the second time to advise Mr
Cooper was that he was not part of any premeditated plan to use Ms Gobbo to
persuade Mr Cooper to give evidence.ss

Nonetheless, even absent a premeditated plan to involve Ms Gobbo as Mr
Cooper’s lawyer, in the sense that a plan was put together in the days leading
up to Mr Cooper’s arrest, investigators, including Mr Flynn, were certainly
prepared to take advantage of Ms Gobbo’s attendance once it became known
that was what would occur.

Without obtaining legal advice as to the implications, Purana Taskforce
investigators pressed ahead with Ms Gobbo’s assistance. Mr Cooper was
‘rolled’ and later charged and convicted. The success of Operation Posse was

680 Responsive submissions of the SDU, 354; Transcript of conversation between Ms Gobbo, Mr Sandy
White and Mr Green, 26 April 2006, VPL.0005.0111.0001. at .0037.

681 Submissions of Counsel Assisting, Volume 2, [1830].

682 Submissions of Counsel Assisting, Volume 2, [1831].

683 Submissions of Counsel Assisting, Volume 2, [1831].
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then largely dependent upon the cooperation of Mr Cooper. If proper process
was followed, and appropriate disclosure was to occur to those charged,
Operation Posse’s success would be compromised.

596. The suggestion that the relevant actions and inaction did not involve
impropriety is open to be rejected.

Mr Flynn could not refuse Mr Cooper’s request for Ms Gobbo
as legal counsel

597. Itis submitted on Mr Flynn’s behalf that when Mr Cooper was advised of his
right to a legal practitioner and requested Ms Gobbo be contacted, that he
“could hardly have done anything else,” as a refusal of such a request might
amount to a breach of standing orders and other legislation.®s>

598. It was put on his behalf that:

598.1. if he had not complied with this request, any confession or admission
made by Mr Cooper obtained during questioning might have been
inadmissible at trial®8®

598.2. the exceptions to these obligations as set out in the section 464C of the
Crimes Act 1958 (Vic) did not include the circumstance that confronted
Mr Flynn%87

598.3. he could not have told Mr Cooper that Ms Gobbo was a suspect, as this
assumed he was aware of Ms Gobbo’s conflict which was not true, and
in any case he understood the SDU would handle such conflicts®8

598.4. he could not reveal to Mr Cooper that Ms Gobbo was a human source,
or otherwise tell him that Ms Gobbo could not act for ‘unspecified
reasons’ as that would risk her exposure as a human source.” 58

599. Itis submitted by Counsel Assisting that the suggestion that Mr Flynn might
have been sanctioned by Victoria Police if he were to take steps to prevent Ms
Gobbo’s representation of Mr Cooper in circumstances where she was the
human source used against him should be rejected. It is ironic that reliance is
placed upon concerns by Mr Flynn that evidence might be inadmissible if Mr
Cooper was denied access to Ms Gobbo, when in fact the SDU were warning
of such concerns if she were to advise him, which in any case would have been
obvious to Mr Flynn. Submissions that Mr Flynn would not have been alive to
such issues should be rejected.5

600. Mr Flynn had a number of options in the circumstances that faced him,
including:

600.1. assuming Mr Flynn was not aware of Ms Gobbo’s intention to advise Mr
Cooper that day, he could have sought advice as to a basis upon which
he could avoid acceding to Mr Cooper’s request, between the time of
Mr Cooper’s initial request for Ms Gobbo to advise him (2:21pm) and

685 Responsive submissions of Victoria Police, Dale Flynn, [64.8].

686 Responsive submissions of Victoria Police, Dale Flynn, [65.10].
687 Responsive submissions of Victoria Police, Dale Flynn, [65.11].
688 Responsive submissions of Victoria Police, Dale Flynn, [65.12].
689 Responsive submissions of Victoria Police, Dale Flynn, [65.12].
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601.

602.

the time at which contact was facilitated (4:10pm), or the time at which
Ms Gobbo first advised Mr Cooper at the station before any recruitment
attempt (4:43pm), or the time at which Ms Gobbo attended thereafter to
advise him upon the recruitment attempt and prior to his confessional
interview (7:15pm)%%t

600.2. he could have spoken to Ms Gobbo about the inappropriateness of her
advising Mr Cooper, and at the very least requested she make herself
unavailable

600.3. if Ms Gobbo chose to attend to advise Mr Cooper, Mr Flynn could have
and should have taken steps to prevent her representation of him,
regardless of whether this would expose her as a human source, and if
it did then Victoria Police could offer her protection

600.4. a decision could have been taken not to interview, charge or seek the
cooperation of Mr Cooper.

Rather, knowing that Ms Gobbo’s involvement in providing advice to Mr Cooper
(if not her involvement in providing the information leading to his arrest whilst
she represented him) represented an extreme irregularity in the criminal justice
process, Mr Flynn sought no legal advice, before, during or after this event as
to his options or the ramifications as to what had occurred.

It is submitted that the Commissioner could find that this was a matter of
particular concern, in circumstances where Ms Gobbo was also known to
represent others in the Mokbel criminal cartel who were consequently arrested,
and Mr Flynn went on to deal with Ms Gobbo as the ostensible legal
practitioner of a number of those people.

Mr Flynn could not undermine Mr O’Brien

603.

604.

605.

It is submitted on behalf of Mr Flynn that Mr O’Brien was present and knew Ms
Gobbo attended, the chain of command determined who was in charge of any
given situation, Mr O’Brien and the SDU knew more about the situation than Mr
Flynn, and accordingly that it was reasonable in the circumstances for him not
to question the approach taken by Mr O’Brien and the SDU. 2

It is noted that Mr Flynn gave evidence that he thought he may have raised his
concern about conflict with Mr O’Brien,5% although he did not give any evidence
that he actually did so. It is submitted that it is open to the Commissioner to find
that it is highly likely that Mr Flynn raised such concerns with Mr O’Brien, both
in the days leading up to the arrest, and on the day of the arrest when the
situation eventuated. The lack of notes of any investigator in relation to such
discussion cannot be taken as evidence that there was no discussion.
Investigators were well aware their notes were subject to disclosure and later
scrutiny. The evidence demonstrates that the investigators were careful as to
entries which might compromise Ms Gobbo’s role as a human source.

As referred to earlier, it is open to be accepted that Mr Flynn was led astray as
a result of a lack of leadership, however his ability to make decisions on his
own behalf cannot be overlooked. Mr Flynn was aware that Mr Cooper’s
lawyer was a human source, serving the interests of Victoria Police as she

691 Submissions of Counsel Assisting, Volume 2, [1831].
692 Responsive submissions of Victoria Police, Dale Flynn, [65.18].
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172|Page



This submission has been redacted due to a range of non-publication claims. These claims are not yet resolved.

purported to provide him with independent advice, whilst he faced three
commercial quantity drug charges, and was under pressure to make decisions
with lifelong implications. It is submitted that it is no answer for Mr Flynn to
stand by and watch such events unfold without question due to “chain of
command”. In this regard, it is submitted that the Commissioner might consider
Mr Flynn’s own personal duty to uphold the law, however difficult that might
have been, despite any submitted constraints arising from “chain of command”.

Disclosure obligations
606. It is submitted on Mr Flynn’s behalf that:

606.1. itis not open to find that he knew there was no intention to disclose Ms
Gobbo’s role to Mr Cooper or anyone he made statements against

606.2. whilst Mr Flynn did not intend to reveal Ms Gobbo’s identity as a human
source, he had no intention not to comply with his obligations in relation
to disclosure

606.3. he understood that protecting Ms Gobbo’s identity was the absolute
priority, referred to as the “golden rule”

606.4. any disclosure by Mr Flynn of Ms Gobbo’s identity would have been in
conflict with his oath as a police officer to protect Ms Gobbo’s life

606.5. he was acting in accordance with the path laid down by his superiors.&

607. In support, it is submitted that he had no experience in dealing with a human
source who was a lawyer, and that he was never provided with information,
instruction or training as to how to manage issues that might arise in respect of
disclosing a source identity.s%

608. However, the Commissioner can be reasonably satisfied that as an
experienced detective Mr Flynn well understood that the public interest claim of
‘informer privilege’ was not absolute, and that such a decision was for the
courts, not for the police.5%

609. Mr Flynn’s knowledge of these matters is evident in, and can be inferred from,
his conduct, including in the cases of Mr Milad Mokbel, Mr Horty Mokbel and
Mr Cvetanovski.

610. From March 2007, Mr Flynn communicated on a number of occasions with the
SDU to ensure that ‘court discovery issues’ in relation to Mr Milad Mokbel's
committal were managed,®’ including:

610.1. Discussion with the SDU in relation to Ms Gobbo representing Mr Milad
Mokbel in order that he plead guilty so no disclosure of material related
to Mr Cooper would be required, and thereafter his dealings with Ms
Gobbo as the legal representative of Mr Milad Mokbel to attempt to
resolve the matter®®®
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611.

612.

613.

614.

610.2. On 13 March 2007, discussion with the SDU in relation to a claim of PlI
over Mr Flynn’s diary notes which evidenced Ms Gobbo’s involvement
on 22 April 2006 would involve revealing Ms Gobbo’s role as a human
source to the court, which was not desired, and that this might be
avoided if Mr Milad Mokbel were to plead®®®

610.3. On 29 June 2007, discussion with the SDU in which it was agreed that
Mr Flynn’s notes would be redacted, ostensibly on the basis of
relevance and threats to Ms Gobbo, not on the basis of ‘informer
privilege’.”®

Between August and October 2008, Mr Flynn was involved in Victoria Police’s
response to a number of subpoenas in the trial of Mr Horty Mokbel. In the first,
again there was avoidance of the provision of Mr Flynn’s diary notes
evidencing Ms Gobbo’s involvement on 22 April 2006. In the second, where
Victoria Police were resisting the provision of unredacted information reports
based upon information which had been supplied by Ms Gobbo about Mr
Cooper. Itis apparent Mr Flynn was involved in an outcome which saw the
court provided with an affidavit in support of the claim of ‘informer privilege’
which did not inform the court that Ms Gobbo / Mr Cooper’s lawyer, was the
informer, but rather:

611.1. described the relevant informer as ‘informer X’

611.2. raised concern that disclosure of the information would cause Mr
Cooper to become aware of ‘informer X’

611.3. described ‘informer X' as male.”™*

In the trial of Mr Cvetanovski in April 2011, Mr Flynn was called to a conference
with the prosecutor when the defence proposed to make allegations during the
trial as to Ms Gobbo’s role with Mr Cooper and Victoria Police. Mr Flynn did
not inform the prosecutor of Ms Gobbo’s role as a human source at the time of
her representation of Mr Cooper, and otherwise did not refer the matter for
legal advice in order that a PII claim could be made in the event such matters
were not to be disclosed.

The Commissioner can be reasonably satisfied that if Mr Flynn was unsure at
any time about the process, he was readily able to seek the advice of a
superior, or a lawyer. It is evident that even when he had access to lawyers he
chose not to ask. Mr Flynn had been involved in Operation Gosford, an
investigation into threats being made to Ms Gobbo. It would have been within
his knowledge that if Ms Gobbo’s role was exposed, whether by court process
or otherwise, Ms Gobbo would be offered witness protection.

Mr Flynn’s conduct in relation to these matters contradict suggestions that he
believed the protection of Ms Gobbo was paramount to his obligation to make
such PII claims if he did not wish to disclose Ms Gobbo’s role. The suggestion
that Mr Flynn would have acted in conflict with his oath as a police officer if he
had taken steps to make a PII claim, in order to lawfully avoid disclosure,
should be rejected.?2
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615.

Further, the Commissioner might consider, in respect of a submission made as
to the paramountcy of Ms Gobbo’s safety over the risk of exposure by
appropriate disclosure, that these are not the only two options. Ms Gobbo’s
safety and the criminal justice process could both have been protected by the
third, understandably distasteful option — the withdrawal of charges.

Matters related to Milad Mokbel, Horty Mokbel, El Hage

616.

617.

618.

It is submitted on Mr Flynn’s behalf that:

616.1. Concessions he made as to Ms Gobbo being hopelessly conflicted in
relation to her representation of Mr Milad Mokbel were made with
hindsight and not realised by Mr Flynn at the time’®

616.2. Mr Flynn had a very limited understanding of conflicts and understood
that Ms Gobbo and the SDU were managing any conflicts’%4

616.3. Mr Flynn could not raise the issue of Ms Gobbo’s conflicted status with
the DPP, Mr Coghlan QC, as this would have likely put her life in
jeopardy, and the “golden rule” prevented him from doing so’®

616.4. Mr Flynn’s reference to the revelation of Ms Gobbo’s role as a human
source in a court “would create a lot of issues”, referred to issues
concerning her safety’%

616.5. Itis not open to find that Mr Flynn and Mr Johns acted improperly in
securing agreement with defence lawyers to narrow the scope of the
12 August 2008 and the 1 September 2008 subpoena in order to avoid
disclosure of Ms Gobbo’s role with Mr Cooper

616.6. Mr Flynn, in the context of the matter of El Hage, in dealing with Ms
Gobbo as a human source, a lawyer and a victim, believed he was
conducting himself ethically and should not be held accountable for the
failings of Victoria Police.”’

Such submissions should be rejected, including for the same reasons set out in
the subheadings above.

When Mr Flynn was asked questions concerning the hypothetical reaction of a
judge who found out the true state of affairs in relation to Ms Gobbo’s role in
respect of Mr Cooper, he agreed that his or her wig might have hit the roof.
This matter was put again further on, and Mr Flynn’s response was, “Well, we
knew it would create a lot of issues, yes”. This answer came in the context of
Mr Flynn having indicated that desire not to claim PII in order to prevent the
courts from becoming aware of the existence of a human source was not a
“general type of process or policy” followed by Victoria Police, rather it occurred
in this case because of the unique situation of Ms Gobbo’s role as a barrister.
He went on to say that they had concerns about her safety, and “also, you
know the legal fraternity and not wanting to keep it, just to keep it in-house as
much as possible”.

703 Responsive submissions of Victoria Police, Dale Flynn, [68.4].

704 Responsive submissions of Victoria Police, Dale Flynn, [68.6], [68.12].
705 Responsive submissions of Victoria Police, Dale Flynn, [68.10].

706 Responsive submissions of Victoria Police, Dale Flynn, [68.27].

707 Responsive submissions of Victoria Police, Dale Flynn, [68.33], [68.53].
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619.

620.

These answers, and Mr Flynn’s conduct at the relevant time, reveal an
awareness that he knew he was not entitled to withhold such matters from the
court if the police intended to prosecute such matters.

Mr Flynn was aware of the availability of witness protection should Ms Gobbo’s
status be revealed. He was not entitled to deny the court its role to decide
whether material should be disclosed.

Matters related to Mr Cvetanovski

621.

622.

623.

624.

625.

626.

It is submitted on Mr Flynn’s behalf that:

621.1. The matter referred to at [4159.1] of Counsel Assisting’s primary
submissions is not footnoted and not supported. The date is incorrect,
it should be 5 May 2006, and was evidence previously referred to in
Counsel Assisting primary submissions at [1851].

621.2. The matter referred to at [4159.2] of Counsel Assisting primary
submissions is not footnoted and is disputed, as Ms Gobbo’s visit to Mr
Cooper on 14 May 2006 was only a welfare visit to keep him happy.
This matter was also previously referred to at [1851] of Counsel
Assisting primary submissions. That the visit was more than just a
welfare visit is supported by an entry in Mr Flynn’s diary as to his
concerns over Mr Cooper’s evidence in relation to financial matters and
protecting his associates.

In relation to these matters, it is suggested on Mr Flynn’s behalf that he was
subject to a strict chain of command, that Mr O’Brien was completely aware of
his role, and the culture of Victoria Police was not such that Mr Flynn could
raise these issues over his head.

Even if this was to be accepted, it is to be noted that Mr O’Brien retired from
Victoria Police in mid 2007. Mr Ryan acted as Officer in Charge until early
2008, when Mr Bernard Edwards took over. Mr Flynn could have raised issues
with his new officer in charge at any time.

It is submitted on Mr Flynn’s behalf that it is critical to assess his decision not to
reveal Ms Gobbo’s status as a human source to Mr Champion, and not to seek
advice from his superiors, in light of his overarching concern that Ms Gobbo’s
identity as a human source would be exposed.

It is submitted that it is open to the Commissioner to accept that this was Mr
Flynn’s overarching concern. However, it is submitted that it should not be
accepted that Mr Flynn’s concerns solely related to concerns over Ms Gobbo’s
safety. As referred to previously, if Ms Gobbo was exposed, witness protection
would be available to her. By 2011, Ms Gobbo had agreed to become a
witness. Mr Flynn, and others in Victoria Police, knew that the string of
convictions they had achieved, and the trials of Mr Tony Mokbel which were
still to occur, would be jeopardised upon such exposure.

It is submitted on Mr Flynn’s behalf:

624.1 thatitis not open on the evidence to find that Mr Flynn should have
disclosed Ms Gobbo’s role to the prosecutor or the court to allow for a

708 Responsive submissions of Victoria Police, Dale Flynn, [68.68]-[68.69].
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claim of PIl. Again, it is suggested that Mr Flynn did not have a full
understanding of the ethical issues or consequences of Ms Gobbo’s
involvement with Mr Cooper7°

624.2 that despite Ms Gobbo’s ongoing relevance to these matters, Victoria
Police had not sought to provide Mr Flynn with instruction or training7:

624.3 his concession that he might have sought legal advice within the police
force was made with hindsight, implying that he did not consider it at
the time.

627. Such submissions should be rejected, including for the reasons set out above
responding to Mr Flynn’s submissions concerning Mr Cooper.

628. Itis noted that despite Ms Gobbo’s ongoing relevance to these matters, and
despite Mr Flynn’s understanding that there were “a lot of issues”, he never
sought instruction or training, or legal advice as to the issues he was
navigating. Further, he, like all of his colleagues, had sworn an oath to uphold
the law.

799 Responsive submissions of Victoria Police, Dale Flynn, [68.73].
710 Responsive submissions of Victoria Police, Dale Flynn, [68.73].
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REPLY SUBMISSION: MR BIGGIN

629. In this section of reply submissions deals with:

629.1. Matters concerning Mr Biggin’'s knowledge relating to Mr Cooper’s
arrest and his April 2006 audit report

629.2. Mr Biggin’s knowledge of other key issues.

Matters concerning the arrest of Mr Cooper and the Audit
Report

630. Itis put on Mr Biggin’s behalf that:

630.1. he did not become aware in February 2006 that Ms Gobbo was
providing information about Mr Cooper.71t

630.2. he did not know that Ms Gobbo’s informing on Mr Cooper provided
information against Mr Cooper and led to his arrest on 22 April 2006
until after the audit which he carried out in the days following the
arrest.”2

630.3. he did not know at the time of Mr Cooper’s arrest that Ms Gobbo had
provided any information relevant to the crime, and that he only
learned recently that she provided the information that led to the
discovery of the clandestine laboratory.3

630.4. he therefore did not know of any conflict of interest when Ms Gobbo
attended to advise Mr Cooper on 22 April 2006.714

630.5. that he was no better informed when he conducted his audit on 27 April
2006.715

February 2006 meeting with Overland

631. Itis submitted on Mr Biggin’s behalf that he did not know that Victoria Police
was using Ms Gobbo specifically for information concerning Operation Posse,
although it crossed his mind that she may have been providing information
used by Operation Posse.”s

632. Mr Biggin had known that Ms Gobbo was a human source from at least
October 2005 when there was discussion of setting up a new taskforce, which
would utilise information provided by her.”*” He was aware that the Purana
Taskforce changed focus and Operation Posse commenced under the

711 Responsive submissions of Victoria Police, Anthony Biggin, [39.4], [45.18].

712 Responsive submissions of Victoria Police, Anthony Biggin, [39.3], [42.32].

713 Responsive submissions of Victoria Police, Anthony Biggin, [39.4].

714 Responsive submissions of Victoria Police, Anthony Biggin, [39.7], [42.43].

715 Responsive submissions of Victoria Police, Anthony Biggin, [39.7], [44.3].

716 Responsive submissions of Victoria Police, Anthony Biggin, [39.4], [45.18].

77 Submissions of Counsel Assisting, Volume 2, [1482], [1505]; Responsive submissions of Victoria
Police, Anthony Biggin, [42.6].
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633.

634.

635.

636.

leadership of Mr O’Brien. Mr Biggin was aware of this operation as it was
significantly resourced and units under his command provided services to it.78

On 16 February 2006 Mr Overland spoke to Mr Biggin about the need to
protect Ms Gobbo. The note made by Mr Biggin of the meeting is indeed
slightly different to the way it was recorded in Counsel Assisting’s primary
submissions. It reads:

e S/T A/IC Overland
e re HS to be protected re Op Posse a priority — discuss possible tactics to
manage

This meeting took place in circumstances where:

634.1. Mr Biggin had units such as the State Surveillance Unit (physical
surveillance), the Technical Surveillance Unit (listening devices), the
Undercover Unit and the Special Projects Unit (telephone intercepts)
under his Command.™?

634.2. Members from these units had the potential to compromise Ms
Gobbo’s role as a human source.

634.3. By early February 2006, consideration was being given to involving Ms
Gobbo in a covert scenario, potentially in relation to an upcoming event
for Mr Cooper, for which involvement she had been interviewed by a
member of the UCU.720

634.4. On 7 February 2006, Ms Gobbo had expressed concern that her phone
might be the subject of a telephone intercept.’

634.5. On 14 February 2006, Mr Biggin had spoken to Mr Sandy White about
‘DSU Ops'.

Mr Biggin gave the following evidence about this meeting:

635.1. he knew Ms Gobbo was a human source

635.2. Mr Overland told him that Ms Gobbo had to be protected and they
were using her for Operation Posse

635.3. it crossed his mind that Ms Gobbo may have provided information in
relation to Operation Posse

635.4. he knew at the time that Operation Posse was at that stage only
targeting Mr Cooper

635.5. he knew at the time that Mr Cooper was already facing significant drug
charges

635.6. it was unusual for an Assistant Commissioner to tell him that a
particular source needed to be protected.2

It is submitted on behalf of Mr Biggin that there is no evidence upon which it
could be found that Mr Biggin had knowledge of the consideration being given

718 Submissions of Counsel Assisting, Volume 2, [1512]-[1513].

719 Responsive submissions of Victoria Police, Anthony Biggin, [41.3].

720 Exhibit RC0281, ICR3838, 28 January 2006, 134; 2 February 2006, 141-142.

721 Exhibit RC0281, ICR3838, 7 February 2006, 145.

722 Submissions of Counsel Assisting, Volume 2, [1512]-[1513]; Transcript of Biggin, 9 October 2019,
7503-7505; Responsive submissions of Victoria Police, Anthony Biggin, [42.29].
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to using Ms Gobbo in a potential covert operation, despite a member of the
UCU having this knowledge.’? Counsel Assisting agree that there is no direct
evidence of this, however, the context of the meeting with Mr Overland is
important and needs to be considered, as it sheds light on the purpose of the
meeting and why Mr Overland was instructing Mr Biggin to protect Ms Gobbo.
From these matters legitimate inferences may be drawn.

637. Mr Biggin’s note of the meeting with Mr Overland referred to discussion of
possible tactics to manage the protection of Ms Gobbo.?2 It is reasonable to
infer that such discussion by Mr Biggin would have occurred with knowledge of
the fact that Ms Gobbo was providing information and / or assistance to
Operation Posse relating to Mr Cooper, as without that knowledge, it would
seem difficult for Mr Biggin to put in place strategies to protect Ms Gobbo - it
would seem to be necessary information.

Cooper arrest and audit

638. On around 19 April 2006, Mr Biggin was directed by Mr Moloney to conduct a
‘broad overview audit’' on Ms Gobbo’s human source file, which involved him
providing a view about whether Victoria Police should continue its relationship
with Ms Gobbo."2

639. On 22 April 2006, Mr Biggin was present at the Purana Taskforce office when
Mr Cooper was being dealt with. He understood Ms Gobbo to be present
representing Mr Cooper,” and had known for some months that she
represented him.’?” He also observed Ms Gobbo to be interacting with her
SDU handlers.’2 Mr Biggin said that he was present as his units would be
deployed if Mr Cooper decided to cooperate and he wanted to get a feel for
what the next steps of his service provision might be.?2

640. On 24 April 2006, Mr Biggin noted that he received a briefing regarding
Operation Posse Phases 4 and 5 ‘as per Op order and notes’. This order
included detail of Ms Gobbo’s provision of information about members of the
Mokbel family and the numerous people working for them, including Mr
Cooper, and that her information had led to the identification of the laboratory
on 22 April 2006.7%° It should be noted that Mr Biggin disputes that he received
this order.7t

Awareness that Gobbo was informing on Cooper
641. Itis submitted on Mr Biggin’s behalf that he did not know that Ms Gobbo was

providing information about Mr Cooper until very recently. This was consistent
with initial evidence he gave to the Commission.7s2

723 Responsive submissions of Victoria Police, Anthony Biggin, [42.12], [42.24].
724 Submissions of Counsel Assisting, Volume 2, [1511].

725 Submissions of Counsel Assisting, Volume 2, [1482].

726 Submissions of Counsel Assisting, Volume 2, [1516].

727 Transcript of Biggin, 9 October 2019, 7518.

728 Submissions of Counsel Assisting, Volume 2, [1517].

729 Responsive submissions of Victoria Police, Anthony Biggin, [43.4].

730 Submissions of Counsel Assisting, Volume 2, [1520].

731 Responsive submissions of Victoria Police, Anthony Biggin, [43.18].

732 Responsive submissions of Victoria Police, Anthony Biggin, [43.18], [45.13]; Transcript of Mr Biggin,
7518.
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642. However, later in his evidence before the Commission, Mr Biggin was taken to
the final ICR that he had nhominated in the audit report as having been read by
him. This was replete with references to information provided by Ms Gobbo
about Mr Cooper. On being questioned about this, Mr Biggin accepted that he
must have read Mr Cooper’s name throughout the document, and therefore it
would have been apparent to him that Ms Gobbo was providing information
about Mr Cooper.” This was one of numerous ICRs read by Mr Biggin.

Biggin was aware information provided by Ms Gobbo led to Mr Cooper’s arrest

643. It was submitted on Mr Biggin’s behalf that he did not know that Ms Gobbo had
provided the information which had led to Mr Cooper’s arrest.”3*

644. Itis noted that in his audit report Mr Biggin referred to Ms Gobbo as a valuable
asset who provided excellent information, which had led to successful
outcomes. In light of Mr Biggin’s involvement in the preceding events, and the
timing of Mr Cooper’s arrest and his audit, this could only be taken to refer to
her having provided information leading to the arrest and cooperation of Mr
Cooper.7

645. In assessing Mr Biggin’'s submissions, the Commissioner should consider:

645.1. His knowledge that Ms Gobbo was a human source whose information
was being used in the Operation Posse investigation

645.2. His knowledge that the Operation Posse investigation was targeting Mr
Cooper

645.3. The instruction to him by Mr Overland in February 2006 that Ms Gobbo
was a priority who needed to be protected, in the context of his units
being involved in resourcing the Operation Posse investigation

645.4. His evidence that it ‘crossed his mind’ that Ms Gobbo may have
provided information in relation to Operation Posse

645.5. His attendance on the night of 22 April 2006, and the fact that he had
been ‘commissioned’ by that time to conduct the audit of Ms Gobbo’s
file

645.6. His selection as the person appropriate to conduct the audit report

645.7. His reference to receiving a briefing in line with the Operation Order on
24 April 2006 referring to the detail of Ms Gobbo’s provision of
information, including against Mr Cooper, which had led to his arrest

645.8. His reference in the audit report to having seen Ms Gobbo interacting
with handlers in an operational setting on 22 April 2006, indicating an
attitude that Ms Gobbo’s attendance at the police station was part of
her human source role

645.9. His awareness by at least 27 April 2006 that Ms Gobbo had
represented Mr Cooper in circumstances where she had been
informing upon him

733 Submissions of Counsel Assisting, Volume 2, [1539], [1543]; Exhibit RC0281, ICR3838, Transcript of
Mr Biggin 7541, 7557-7559.

734 Responsive submissions of Victoria Police, Anthony Biggin, [44.18].

735 Submissions of Counsel Assisting, Volume 2, [1542].
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645.10. His awareness by at least 27 April 2006 that Ms Gobbo had provided
information which had led to the success of Operation Posse

645.11. His failure to refer in the audit report to any issues arising from Ms
Gobbo’s profession as a lawyer, her role in having advised Mr Cooper
in the days previous or even generally to the serious conflict which he
must have appreciated by that time.

646. It is submitted on behalf of Mr Biggin that, as he said in his evidence, if he had
known about the issues that had arisen in relation to Mr Cooper, he would have
ensured that they were reported as part of his audit.”36

647. Itis submitted on behalf of Mr Biggin that his lack of shock at Ms Gobbo’s
involvement on 22 April 2006 is explicable by his lack of knowledge that she
was providing information about Mr Cooper and his unawareness of her conflict
of interest.”?” The evidence indicates that, if not on 22 April 2006, within days
Mr Biggin most certainly understood this conflict. It does not appear that he
expressed shock on that occasion either.

Mr Biggin’s knowledge of other key issues

648. In mid-2006 there were structural changes and the SDU came to be under Mr
Biggin’s command.

649. Itis submitted on Mr Biggin’s behalf that beyond the audit, the inspector,
controller and handlers of the SDU did not advise him of key issues that arose
during Ms Gobbo’s registration, and that these had not been addressed by
those involved in approving the registration.?ss

650. It is submitted that the Commissioner can accept that Mr Biggin, like the
inspector below him and members of the SDU, was significantly under
resourced.”®

651. Itis also submitted that the Commissioner can accept that there is no evidence
indicating that Mr Biggin was made aware of the full picture concerning Ms
Gobbo. For example, there is no evidence that Mr Sandy White or other
members of the SDU reported to Mr Biggin about significant matters such as:

651.1. The SDU conversation with Ms Gobbo on 28 July 2006 in which Ms
Gobbo reported that she had “chucked ethics out the window and
chucked legal professional privilege out the window”.74

651.2. The SDU conversation with Ms Gobbo on 5 June 2007 in which Ms
Gobbo said that if her actions were discovered she would not be able
to practise law in Australia again, and it was said by one handler that
they did not “want to keep shitting in the face of the law and the
system”.741

651.3. The SDU conversation with Ms Gobbo on 3 July 2007 in which Ms
Gobbo was urged not to act in conflict and represent Mr Karam, and in
which Mr Sandy White said to her that he would hate to think that

736 Responsive submissions of Victoria Police, Anthony Biggin, [44.09].

737 Responsive submissions of Victoria Police, Anthony Biggin, [43.11].

738 Responsive submissions of Victoria Police, Anthony Biggin, [46.12].

739 Responsive submissions of Victoria Police, Anthony Biggin, [46.5]-[46.11].
740 Submissions of Counsel Assisting, Volume 2, [2064].

741 Submissions of Counsel Assisting, Volume 2, [2347].
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‘ultimately a conviction could be overturned because there was an
allegation or suggestion or a bloody inquiry in relation to whether he
got a completely unbiased uncompromised defence’ and to which Ms
Gobbo responded that no one was ever going to find out, and that
there were already 20 people in that category.”?

652. There were, however, issues that arose during the use and management of Ms
Gobbo which indicated an awareness on the part of Mr Biggin that the
administration of justice might be or had been jeopardised. It is submitted that
this demanded action on his part to expose those matters to scrutiny and not to
conceal them.

653. These matters, addressed below in more detail, included:

653.1. The deficiencies in the risk assessments relating to Ms Gobbo

653.2. His involvement in meetings in mid-2007 to discuss Ms Gobbo’s
potential use as a witness against Mr Karam

653.3. His meeting with Mr Overland and Mr Sandy White on 21 September
2007

653.4. His involvement in events in December 2008 and January 2009 in
relation to Ms Gobbo’s potential use as a witness for the Petra
Taskforce

653.5. His involvement in events in June 2009 in relation to Ms Gobbo’s
potential use as a witness for the Briars Taskforce.

Deficient Risk Assessments

654. As referred to above, it is submitted that it should have been apparent to Mr
Biggin that there were significant issues involved in the use of Ms Gobbo by the
time of his audit. Further, Ms Gobbo was the highest risk source known to
Victoria Police and part of the reason for his audit was to assess her ongoing
viability. This would necessitate an understanding of the risk involved in her
ongoing use and management. The updated April 2006 risk assessment was
completed shortly prior to his audit.

655. The November 2005 risk assessment included various risks to Ms Gobbo,
however the risks relevant to her role in the justice system and the
consequential need for control measures were not identified in circumstances
where, as was known:

655.1. She was a criminal barrister

655.2. She was acting for several members of the Mokbel criminal cartel
including Tony Mokbel

655.3. She was having conversations with other law enforcement members
about assisting police, including from Purana and the MDID, which
may be known to others

655.4. Her stated motivation for assisting police was to rid herself of clients
who were a drain on her, specifically those belonging to the Mokbel
criminal cartel

742 Submissions of Counsel Assisting, Volume 2, [2398].
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656.

657.

658.

659.

655.5. She had connections to numerous lawyers acting for various crime
figures at all levels

655.6. She had already provided credible and valuable intelligence and was
well positioned to obtain valuable intelligence in relation to the Mokbel
cartel

655.7. Her potential to provide intelligence on major organised crime figures
had not yet been developed to its full potential.

Further, in relation to the ‘Risk to Victoria Police of Exposure’ it was identified
that “[b]y virtue of her occupation and position, if she were compromised, her
handling could come under extreme scrutiny which could bring embarrassment
and criticism to Victoria Police.”743

The updated April 2006 risk assessment identified that ‘in her role as a
barrister Ms Gobbo had been involved in advising certain high-level criminals
in making statements to assist police. It was identified that this might be
perceived by those within the Mokbel group as Ms Gobbo acting contrary to
their interests and posed a safety risk. There was no identification that Ms
Gobbo had been engaged as a human source in relation to those ‘high level
criminals” which posed a risk to the administration of justice.

Mr Biggin’s evidence was that in conducting the audit he read the November
2005 risk assessment,”4 then later that he may have scanned both the
November 2005 and April 2006 risk assessments. He accepted they should
have been read but could not recall doing so.7#5

Risk assessments following this point, to the extent they were carried out, were
contained within the SML as part of a monthly source review. The risk
assessed was confined to considerations of Ms Gobbo’s compromise and
safety. They took no account of the various other risks required to be
considered as part of an assessment including the risk of harm to Victoria
Police and the risk of harm to the Public.

Mr Biggin’s involvement in the meetings of 24 July 2007 and 6 August 2007

660.

661.

662.

663.

These matters are dealt with in further detail at [665] to [678] below.

As indicated in the submission on behalf of Mr Biggin, at that point in time,
consideration was being given to Ms Gobbo being used as a witness. In that
context there were discussions as to the need for legal advice.

The submission on behalf of Mr Biggin, and others, suggests that such legal
advice related to the use of Ms Gobbo as a witness rather than specifically her
use as a human source.

The discussion as to making Ms Gobbo a witness was occurring in
circumstances where there was growing concern about her safety. Her role in
advising Mr Cooper may be exposed during court proceedings, and there was
concern that her appearance at the OPI also might expose her whether in
future court proceedings or otherwise which would also put her safety at risk.

743Responsive submissions of the SDU, [82]; Submissions of Counsel Assisting, Volume 2, [1374]-

[1387].

744 Transcript of Mr Anthony (Tony) Biggin, 9 October 2019, 7549-7550.
745 Transcript of Mr Anthony (Tony) Biggin, 9 October 2019, 7551-7552.
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The decision for Ms Gobbo to be a witness would involve her entering the
Witness Protection Program which would mitigate this risk, which had been
raised with Ms Gobbo at a meeting with the SDU on the night of 17 July 2007,
in which Mr Sandy White noted ‘Witness potential, Fallout if discovered —
Witsec issues.’”#¢ The following morning Mr Sandy White updated Mr Biggin
and Mr Hardie about Ms Gobbo. Mr Biggin noted that ‘Witsec’ was the topic of
discussion.™’

664. Ordinarily there is no need for legal advice when a person becomes a witness.
The need for legal advice in this case arose because of Ms Gobbo’s history as
a human source, which would have necessarily been exposed had she become
a witness against Mr Karam as was contemplated. There would immediately
have been questions raised as to how she came to copy and provide police
with documents given to her by Mr Karam for safekeeping whilst she had been
representing him at trial, and consequently what other information she had
provided them. It was inevitable that this would have led to exposure of her
role in relation to Mr Karam, and then to her role in relation to the Mokbel
related investigation. Hence, there had been a discussion:

664.1. between Mr Overland, Mr O’Brien, Mr Blayney and Mr Brown on 17
July 2007 in which Mr Blayney had noted discussion about receiving a
‘hypothetical legal opinion’, and gave evidence that this related to his
concerns about the legal complexities around using Ms Gobbo as a
human source and wanting to understand the implications of it.78

664.2. between Mr O’Brien and Mr Sandy White on 18 July 2007 in which
they had discussed the need to weigh her value as a witness against
the ‘political fallout from legal fraternity. ie.Will it impact on Cooper
conviction + others’, and they had agreed on the need for ‘legal advice
re fallout’.

665. Whilst Mr Biggin may not have been present at those earlier meetings, the
meeting of 24 July 2007 occurred in this context. It is likely that this meeting
was arranged as a result of an instruction given by Mr Overland at the 2pm
Purana Taskforce Update meeting.

666. At 2:50pm, Mr Blayney spoke with Mr Biggin (who noted ‘HS 3838 Witness /
Witsec / future deployment’), who then spoke with Mr Sandy White (who noted
‘future viability of 3838 as a witness’).7#°

667. The meeting took place at 4:30pm and was attended by:

667.1. Mr Biggin — the Superintendent sitting over the SDU
667.2. Mr Sandy White — the Controller of Ms Gobbo
667.3. Mr Blayney and Mr Brown — Superintendents of the Crime Department

667.4. Mr O'Brien —the soon to retire head of the Purana Taskforce which
had been the beneficiary of Ms Gobbo’s information and assistance,

746 Submissions of Counsel Assisting, Volume 2, [2428]; Exhibit RC0292 Diary of Sandy White, 17 July
2007, 85 VPL.0100.0096.0621 @.0706.

747 Submissions of Counsel Assisting, Volume 2, [2442].

748 Submissions of Counsel Assisting, Volume 2, [2414]-[2427].

749 Submissions of Counsel Assisting, Volume 2, [2468]-[2469].

185|Page



This submission has been redacted due to a range of non-publication claims. These claims are not yet resolved.

and had arrested, charged and/or convicted a number of people as a
result

667.5. Mr Ryan —who was soon to take over as head of the Purana
Taskforce, and was the head of the Petra Taskforce, and would
continue to maintain an interest in that investigation

667.6. Mr O’Connell — who was soon to take over as head of the Petra
Taskforce.

668. The Petra Taskforce had an ongoing interest in the deployment of Ms Gobbo.

669. The notes of Mr Sandy White include, “Agreed value of HS as source is
outweighed by repercussions and risk to same”. Mr Sandy White indicated that
this may have been intended to read, “Agreed value of source as a witness is
outweighed by repercussions and risk to same.””s® This is a hote which is
entirely consistent with the discussion he’d had with Mr O’Brien the week
before; ie the value of Ms Gobbo as a witness needs to be weighed with the
fallout, and as a consequence, legal advice should be obtained if she is to be
called as a witness.

670. Both Mr Blayney and Mr Biggin made notes relating to legal advice:

670.1. Mr Blayney — “Legal issues — considered not appropriate at this stage —
poss. explore precedents”

670.2. Mr Biggin — “Legal opinion from Judge” (this was Mr Biggin’s final
note).

671. The need for legal advice would not simply arise from Ms Gobbo becoming a
witness. It is submitted that it is inevitable that such legal advice would have
been about the extent to which Ms Gobbo’s role as a human source would
have been protected should she become a witness, and the potential
“repercussions” to other cases. These issues were already clearly appreciated
by Mr O’Brien and Mr Sandy White.

672. Mr Blayney’s evidence was that he was led to believe, either by Mr Biggin or Mr
Sandy White, that legal advice had previously been obtained, although his
continued uneasiness was reflected in his note that they should possibly
explore legal precedents.™ It is submitted on behalf of Mr Biggin and others
that Mr Blayney’s perception in this regard was likely as a result of his being
assured upon raising concerns about the use of LPP that measures had been
put in place to prevent such dissemination.?s2

673. Following this meeting, on 6 August 2007, a verbal briefing was given to Mr
Overland, attended by Mr Biggin, Mr Sandy White, Mr Blayney and Mr Ryan.
He was told there were three options:

673.1. deactivate Ms Gobbo as a human source
673.2. use Ms Gobbo as a withess

673.3. continue with ongoing management of Ms Gobbo with no tasking.?s3

750 Responsive submissions of Victoria Police, Tony Biggin, [47.12].
751 Submissions of Counsel Assisting, Volume 2, [2481].
752 Responsive submissions of Victoria Police, Tony Biggin, [47.18].
753 Submissions of Counsel Assisting, Volume 2, [2504].
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674. It was determined that Ms Gobbo could not be deactivated as there were
continuing ‘court issues’ in relation to the trials of the various Mokbels who had
been charged. These issues related to issues of disclosure which to that point
had been avoided.”*

675. It was also determined that Ms Gobbo could not be a witness as her status as
a human source would be compromised.” The reason for this could only have
related to “repercussions” other than risks to her safety, which would have
been mitigated by entry into the Witness Protection Program. In the context of
the previous discussions that must have been the inevitable exposure of her
role as a human source against Mr Karam, and then to her role in relation to
the Mokbel related investigation, and the risk to convictions that might ensue.

676. Itis likely that with the decision not to use Ms Gobbo as a witness, the impetus
for obtaining legal advice fell away.”s¢ Such concerns should have served as a
reason to obtain legal advice to ensure that there had been nothing improper or
unlawful about Ms Gobbo’s use, rather than as an excuse to conceal that
potential.

677. It should also be noted that:

677.1. in December 2008 and January 2009 it was again being mooted that
Ms Gobbo should be a witness for the Petra Taskforce. The reaction
of Mr Biggin and others was not to call for clarity over the propriety or
lawfulness of what had gone on. Rather, it was to caution against Ms
Gobbo becoming a witness, again in order that her previous history as
a human source not be exposed. The reasons for this included the
potential for previous convictions and future prosecutions to be
jeopardised, and for judicial, government or OPI inquiry into Ms
Gobbo’s use and management;

677.2. In mid-2009 it was being mooted that Ms Gobbo might become a
witness for the Briars Taskforce.”s” Mr Biggin received emails and
participated in a meeting where there was reference to the “harm they
will bring to the Organisation” if such a course was taken. Such a risk
ought to have been considered in risk assessments throughout Ms
Gobbo’s use as a human source. It was noted that convictions would
be at risk, along with the human source management program, and
that any PIl application would probably fail “given the circumstances
surrounding HS”. This indicates an understanding that these
circumstances had not previously been considered by a Court.

The 21 September 2007 meeting

678. On 21 September 2007, Mr Overland met with Mr Biggin to advocate for the
deployment of Ms Gobbo as a human source to || I
I (o assist the Briars Taskforce investigation.

679. Mr Biggin and Mr Sandy White advised Mr Overland that if such a conversation
became evidentiary, then Ms Gobbo would then become a witness, either

754 Submissions of Counsel Assisting, Volume 2, [2505].
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voluntarily or by compulsion, and there would be a high likelihood of Ms
Gobbo’s assistance to Victoria Police becoming known.7s8

680. This was consistent with the decision-making which had occurred on 24 July
2007 and 6 August 2007.

The 1 September 2008 subpoena

681. Itis submitted on Mr Biggin’s behalf that findings should not be made against
him in respect of this matter for a number of reasons, including:

681.1. His lack of knowledge as to use of Ms Gobbo against Mr Cooper and
the potential impropriety thereof?s®

681.2. The assumption that he was sufficiently aware of the Victoria Police
response to the subpoena is not supported by the evidence.”®

682. In relation to the first matter, as referred to in Counsel Assisting’s primary
submissions, and above, Mr Biggin was aware that Ms Gobbo provided
information against Mr Cooper and also that she advised Mr Cooper when he
was arrested and agreed to cooperate. He had also been involved in the
discussions around Ms Gobbo’s potential use as a witness and the
repercussions of that decision. His involvement in meetings in mid-2007
demonstrated that there was a reluctance to obtain legal advice in relation to
the use and propriety of Ms Gobbo as a human source.

683. Further, and most importantly, the very email which is the basis for Counsel
Assisting’s submission in this regard makes clear that there was concern that
Mr Cooper himself would become aware of Ms Gobbo’s role as the human
source against him. Mr Biggin knew that Ms Gobbo had advised Mr Cooper
upon his arrest.’st

684. In relation to the submission that Mr Biggin was not sufficiently aware of the
Victoria Police response:

684.1. Mr Biggin had been aware of ongoing concerns that Ms Gobbo might
be compromised though disclosure in court processes; this was a
significant reason she had not been deactivated

684.2. Mr Biggin was aware of the matters referred to in [682] above

684.3. Mr Biggin was informed that counsel had been briefed by the Purana
Taskforce in order to claim PII in relation to information reports
concerning Mr Cooper where the intelligence had been supplied by Ms
Gobbo

684.4. ltis likely that if counsel had been briefed about the identity of Ms
Gobbo, then Mr Sandy White would have made that known to Mr
Biggin

758 Submissions of Counsel Assisting, Volume 2, [2563].
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684.5. Mr Biggin was informed they had “a win re the Pll issue” in the matter
and that the information reports had been appropriately sanitised?s2

684.6. Mr Biggin was aware in December 2008 that there were ongoing
concerns about the propriety of Ms Gobbo’s use as a human source as
referred to in [677] above, which had not to that point been disclosed in
court processes.

685. It is submitted that it was incumbent upon Mr Biggin to ensure that counsel
engaged on behalf of Victoria Police was informed about the use of Ms Gobbo
so that the court could appropriately consider the effect on the admissibility of
evidence in the case before it.

762 Responsive submissions of Victoria Police, Tony Biggin, [47.38].
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REPLY SUBMISSION: MR ROWE

686.

The following issues are dealt with in this reply:

686.1. Role and responsibility

686.2. Understanding of conflict in September 2005
686.3. Matters related to disclosure

686.4. Matters related to Mr Bickley’s second arrest

686.5. Matters related to the meeting with the DPP on 14 March 2007

Role and responsibility

687.

688.

689.

690.

691.

It is submitted on behalf of Mr Rowe that he never acted improperly or
dishonestly.”®®

It is appropriate to point out that, despite the submissions of Counsel Assisting
that Mr Rowe did knowingly act improperly, it can be accepted that he and
other junior officers like him were put into the position of having to make difficult
decisions by reason of a failure of leadership. Very senior members of the
organisation were aware of the real risk that the use of Ms Gobbo would not be
sanctioned by the court, yet they determined to press ahead without legal
advice. Mr Rowe’s superior officers, both the head of the Purana Taskforce,
Mr O’Brien, and his crew leader, Mr Flynn, were aware, not only that Ms Gobbo
had been informing upon clients whilst she purported to represent them, but
then further advised them after they had been arrested.

It is submitted on behalf of Mr Rowe that he was a credible, candid and reliable
witness,”®* and it is accepted by Counsel Assisting that this was largely the
case. Mr Rowe gave evidence both at a relatively early stage of the
Commission’s hearings and then he returned later in the schedule. There was
a significant change in Mr Rowe’s demeanour on his second appearance. He
had clearly reflected upon the implications of Ms Gobbo’s use as a human
source by Victoria Police, including its potential effect upon the justice system.

It is accepted by Counsel Assisting that Mr Rowe did not set out to act with
impropriety. Whatever might be said of Mr Rowe’s belief as to the
appropriateness of Ms Gobbo’s use as a human source prior to Mr Cooper’s
arrest on 22 April 2006, on that day he knew that Ms Gobbo had provided the
information leading to Mr Cooper’s arrest, and then advised Mr Cooper upon
that arrest. Mr Cooper became a prized cooperating witness and went on to
make numerous statements. Mr Rowe, as a Detective Senior Constable, was
the designated informant in a number of the cases, which relied upon Mr
Cooper’s evidence. Neither the court nor Mr Cooper were ever informed that
his lawyer was the human source used against him.

Of course Mr Rowe was a relatively junior detective put into a difficult position
because of the failure of his superiors, but it cannot be ignored that as a

763 Responsive submissions of Victoria Police, Paul Rowe, [54.9].
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692.

criminal investigator and an informant he had significant responsibilities in the
criminal justice system, and he must carry responsibility for his decisions.

Mr Rowe, like others, seemingly became inured to the notion that any potential
risks to the administration of justice should be secondary to the concealment of
Ms Gobbo’s role as a human source, even if it is accepted by the
Commissioner that the concealment was motivated by concern for Ms Gobbo’s
safety.

Understanding of conflict in September 2005

693.

694.

695.

696.

697.

It is submitted on behalf of Mr Rowe that it is not open to find that he ‘well-
understood’ that a barrister could not act in conflict between duties owed to his
or her client and a role played on behalf of Victoria Police to provide
information against that person with a view to his prosecution.”®®

In this regard, it is put that Mr Rowe did not understand that Ms Gobbo might
be constrained in what non-privileged information she could provide, and in fact
strongly believed Victoria Police were duty bound to seek out such
information.”6®

It is accepted that Mr Rowe:

695.1. was significantly less experienced than others involved in dealings with
Ms Gobbo around this time

695.2. did not intend that Ms Gobbo would supply what he considered was
privileged information

695.3. did not necessarily believe there was anything wrong in Ms Gobbo
providing police with information about ongoing crimes.

It does not follow, however, from the matters set out above that Mr Rowe
thought there could be no issue with Ms Gobbo continuing to represent a client
upon whom she had informed.

In evidence Mr Rowe was asked about such matters. He indicated that he was
aware of obvious risks, including conflict of interest, in using Ms Gobbo as a
human source. He referred twice in his evidence to occasions on which he and
others had turned their minds to whether such a thing could be done. It was
considered that if it were to be done, then Ms Gobbo would have to be
managed by the SDU. His evidence was to the effect that he considered the
SDU would deal with Ms Gobbo about such issues, and any ethical breaches
that occurred were matters for Ms Gobbo. In exploring the issue of conflict, Mr
Rowe accepted that Ms Gobbo could not represent two people with conflicting
interests. When it was put to him that this would apply to Ms Gobbo working
for the police and representing a client at the same time, he baulked, indicating
the police had many other considerations, pointing to the crime that would
otherwise occur. At least when he initially gave evidence, Mr Rowe appeared
still to see it as unfathomable that a conflict of interest would get in the way of

765 Responsive submissions of Victoria Police, Paul Rowe, [57.5].
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Victoria Police receiving information from Ms Gobbo which would assist them
to investigate criminal offending.”®’

698. That is not to say Mr Rowe did not appreciate the conflict of interest. It speaks
to Mr Rowe’s prioritising of fighting crime, and perhaps a lack of thought or
concern for the rights of the clients Ms Gobbo continued to represent.

Matters related to disclosure

699. Various submissions are made on behalf of Mr Rowe in relation to disclosure,
including that:

699.1.

699.2.

699.3.

699.4.

699.5.

In relation to the subsequent non-disclosure of Ms Gobbo’s role as a
human source, it is accepted there were shortcomings, however there
was no deliberate or conscious wrongdoing in his conduct.”®®

Because of the extreme risk to Ms Gobbo and his understanding of the
need to protect all sources, it did not occur to him that Ms Gobbo’s role
might be disclosable.”®®

At the time he was at the Purana Taskforce, Mr Rowe did not
appreciate that considerations of a fair trial might require the disclosure
of a human source’s identity.””°

He believed the SDU was handling issues that arose from Ms Gobbo’s
role as a practising barrister, and that it was not his obligation to
intervene and tell Ms Gobbo that her actions might need to be
disclosed if she continued acting for a person arrested as a
consequence of her informing.”"*

Issues of disclosure did not occur to him in the context of ensuring
evidence was admissible as he believed evidence had been collected
separately after Ms Gobbo had pointed them in a ‘certain direction’.”’2

700. Mr Rowe indicated at various times in the course of his evidence that when it
was first proposed that Ms Gobbo be a human source there was contemplation
of whether the scenario of using a legal practitioner as a human source was
even possible:

700.1.

700.2.

In the context of questioning as to whether investigators had been
warned about Ms Gobbo advising Mr Cooper following his arrest, and
whether the issue had filtered through to Mr Rowe, he responded

Well we were aware of it. | mean we were aware of it at
the end of 05 when she’s you know when people are
turning their minds to can this even be done.

Earlier when he was being questioned over whether he had been
involved in any discussion or contemplation of conflict, privilege or
confidentiality issues prior to the SDU becoming involved, part of Mr
Rowe’s response was:

767 Transcript of Mr Rowe, 1 July 2019, 3276-3278, 3303-3307.
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Yeah, we had - and | don't know whether — | don't know
who is involved in this conversation, but | know we - |
discussed, and I think it might have been with Steve,
about, very early stages, whether - you know, once she
sort of indicated that this was something that she was at
least considering, | think straight away we sort of - it's not
like we had to articulate it to each other. She was a
barrister and she was Nicola Gobbo. We knew the issues
around it and | think the extent of the conversation was,
maybe, "Can this be done? If it's going to be done,
she's got to be managed by the SDU."

700.3. Notably, Ms Burrows, also a relatively inexperienced Detective Senior
Constable at the time, likewise spoke of such concerns being raised in
her statement to the Commission:

I recall that there were concerns about Ms Gobbo’s
registration as a human source because of her
profession and concerns for her personal safety. | also
recall discussions about how to manage her registration
as a human source. 1do recall that those concerns were
discussed amongst our crew and D/S/S O’Brien and that
those concerns were discussed on numerous occasions,
including immediately after the initial meeting between
D/S Mansell, D/S/C Rowe and Ms Gobbo.

701. Itis not surprising that even junior officers would be pondering such questions,
given that it was anticipated that Ms Gobbo, who represented Mr Mokbel, the
target of Operation Quills, would provide investigators with information and
then potentially deal with them in her capacity as a lawyer. The recording of
such matters in police diaries was a complex issue and would require some
subterfuge if the MDID were to handle Ms Gobbo as a source. The risk of
discovery of Ms Gobbo’s role as a result of lawful disclosure obligations would
be high. That risk all but disappeared if the SDU became the intermediary for
the information. Those senior to Mr Rowe clearly stepped their way through
this process.

702. Mr Rowe did come to understand that Ms Gobbo was providing information to
police about those whom she continued to represent.

703. Assuming Mr Rowe thought it legitimate that Ms Gobbo could continue to act
for clients in matters unconnected to her informing, he could not have failed to
appreciate that what occurred with Ms Gobbo upon Mr Cooper’s arrest was
highly irregular, and that the fact that Ms Gobbo was a human source in the
case became highly relevant.

704. In 2007, members of the Purana Taskforce were involved in discussions with
the SDU over how they might avoid disclosing Ms Gobbo’s role in advising Mr
Cooper on 22 April 2006. One way involved members of the Purana Taskforce
dealing with Ms Gobbo as Milad Mokbel’s lawyer in an attempt to negotiate a
plea deal.””® Mr Rowe became aware Ms Gobbo was advising Milad Mokbel
through this period.””4
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705.

706.

707.

In case a plea deal could not be reached, there were discussions as to what to
do in relation to diary notes, particularly those of Mr Flynn, which revealed Ms
Gobbo’s attendance. Mr Sandy White and Mr Flynn discussed the difficulty
associated with a claim of PII, which would have the effect of revealing Ms
Gobbo’s status to the court, which they wished to avoid. Mr Rowe was asked
whether he had any issues with denying such information to the court. He
responded that it was an early stage discussion and that if it got to the point
where a decision had to be made about revealing a source or claiming PlI,
“you’ve got no choice”.””® Effectively this was an acknowledgment by Mr Rowe
that it was for the court to make determinations about such matters, not the
police.

On 29 June 2007, shortly prior to the committal of Milad Mokbel and other co-
accused, all relevant investigators, including Mr Rowe, attended a meeting with
the SDU to discuss disclosure concerns. It was agreed that Mr Flynn’s notes
would be redacted and not disclosed to the defence. This was to be done
ostensibly for reasons of relevance and threats which had been made to Ms
Gobbo. There would be no PII claim made as that would require the court to
be informed that Ms Gobbo was a human source.”’®

It is open to conclude that Mr Rowe would have been aware that the plan
involved a deliberate subterfuge to avoid disclosing information to the court,
contrary to disclosure obligations on the part of police investigators.

Matters related to Mr Bickley’s second arrest

708.

709.

710.

It is submitted on behalf of Mr Rowe that:

708.1. The submission made by Counsel Assisting that there was clearly an
acceptance by the SDU and investigators that Ms Gobbo would
represent Mr Bickley following his arrest is not open on the evidence.”’’

708.2. He was put in an impossible position when Ms Gobbo answered the
call from Mr Bickley because the SDU discussion of 9 June 2006 had
not been disclosed to him and therefore he did not perpetuate a
ruse.’’®

It is noted that at a meeting on 8 June 2006 between the SDU and
investigators, including Mr Rowe, it had been agreed that Ms Gobbo should not
become involved in the arrest and that she should make herself unavailable.””®

However, following a discussion on 9 June 2006, the stated understanding
between Mr Sandy White, Mr Green and Ms Gobbo was that she would advise
him, and that she would seek to do so over the telephone to avoid issues that
might arise if she attended the police station. Ms Gobbo also spoke of fears
that Mr Bickley might reveal her involvement in having passed a phone
between he and Mr Cooper to other investigators unaware of her role.”®
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711.

712.

713.

714.

715.

716.

There is no direct evidence that this information was passed on by the SDU to
investigators. Clearly it was information which would be known to be of
concern to investigators; Mr O’'Brien and Mr Sandy White had been troubled
following Ms Gobbo’s attendance to advise Mr Cooper, and the issue was of
concern enough to be raised during the meeting on 8 June 2006. It seems
inexplicable why the SDU would not have shared this information.

Following Mr Bickley’s arrest on 13 June 2006, the SDU handler received an
update from Mr O’Brien. Following this, the handler rang Ms Gobbo to inform
her that she should expect a call from Mr Bickley soon.”8!

Regardless of whether Mr Rowe had been informed that Ms Gobbo was to be
involved in advising Mr Bickley, when Mr Rowe facilitated Mr Bickley’s phone
call to Ms Gobbo at the arrest scene, and Ms Gobbo answered and spoke to
him, Mr Rowe immediately understood Ms Gobbo would represent Mr Bickley.
Mr Rowe thereafter facilitated two further phone calls between Mr Bickley and
Ms Gobbo back at the police station.’®?

It is to be noted that Mr Rowe had arrested Mr Bickley for the offence of
conspiring to traffick a large commercial quantity of a drug of dependence.

This carried a maximum penalty of life imprisonment. Mr Rowe was aware that
Mr Bickley was to be advised by someone who had been involved in providing
information and assistance to police against his interests, and someone who
had advised the person who was to be the witness against him, Mr Cooper.

There does not appear to have been any action taken by Mr Rowe following
the phone call to speak to Ms Gobbo or any superior about this obvious issue
and what could, or should, be done about it. Nor, if it be the case that
investigators were not informed of Ms Gobbo’s intention to advise Mr Bickley
prior to her answering the phone, is there any evidence of any investigator at
least querying the SDU about why Ms Gobbo had advised Mr Bickley when,
they had planned that she should be unavailable.

It is submitted that in circumstances where:

716.1. Mr Bickley had been arrested for a very serious offence

716.2. Ms Gobbo was pretending to be an independent legal advisor when in
fact she was a police agent

716.3. Mr Rowe knew this to be the case,

even accepting that Mr Rowe may not have expected that Ms Gobbo to be on
the end of the phone, the description of the discussion between Ms Gobbo and
Mr Rowe as a ruse is apt.

Matters related to the meeting with the DPP on 14 March 2007

717.

It is submitted on behalf of Mr Rowe that:

717.1. after the meeting with the DPP on 14 March 2007 in which Ms Gobbo’s
conflict of interest was discussed, Mr Rowe acted appropriately in
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718.

719.

720.

721.

722.

following up the matter with the OPP solicitor on 28 and 29 March
2007, in the manner referred to in those submissions.”®

717.2. itis unfair to criticise Mr Rowe for not disclosing Ms Gobbo’s human
source role to Mr Coghlan.’®

717.3. the proposed finding that Mr Flynn and Mr Rowe would have been
aware that they could have also asked the DPP to take steps to ensure
that Milad Mokbel had independent legal representation is not open.’®
It is noted that this was not the proposed finding. The proposed finding
was that Mr Flynn and Mr Rowe would have been aware they could
have raised the question of Ms Gobbo’s conflict with Milad Mokbel with
Mr Coghlan, who would then have been able to take steps to ensure
Milad Mokbel had independent legal representation.’8®

717.4. the circumstances of Ms Gobbo’s involvement with Mr Bickley and
Milad Mokbel were different, thus there may have been a different
approach to dealing with the issue.”®’

It is accepted that Mr Rowe appropriately followed up with the OPP about Ms
Gobbo’s conflict in relation to Mr Bickley in late March 2007.

Mr Rowe said in his email to the OPP in his enquiry:

It's my understanding that the onus would be on Nicola GOBBO to
excuse herself, is this correct? And if she doesn'’t, is it the case that
there would be very little we could do? The only reason | ask is
[Bickley] has been very determined in wanting to use her.

It is unlikely that Mr Bickley’s determination was the only reason Mr Rowe was
making the enquiry. The Purana Taskforce had been endeavouring to remove
Ms Gobbo from involvement with Mr Bickley. Mr O’Brien in January 2007 had

personally been involved in making arrangements for Mr Bickley to be advised
by an independent solicitor.”® Whether this was for reasons of not wanting to

have an informer actively represent Mr Bickley in court or for another reason is
not clear.

It is submitted that Mr Rowe knew it would be wrong for Ms Gobbo to act for Mr
Bickley, but not merely for the reason identified by Mr Coghlan.

It is not accepted that Mr Rowe’s conduct cannot otherwise be criticised, given
the other concerning issues arising from this matter:

722.1. The conflict was only raised in the first place by the OPP solicitor.®®

722.2. Mr Rowe was in possession of information that to his knowledge Mr
Coghlan did not have, and which meant that the consequences of Ms
Gobbo acting for Mr Bickley were potentially more significant than Mr
Coghlan could have considered.
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722.3. He was now seized of knowledge, if he did not already have it, that
issues of conflict were of concern to Mr Coghlan, and he could ask the
OPP / Mr Coghlan questions about dealing with conflicts of interest.

722.4. Mr Coghlan had indicated that Mr Bickley should be reminded that if he
did not follow through and cooperate as a witness, he would be
charged in relation to the matters for which he was arrested on 13 June
2006. No mention was made by Mr Rowe or Mr Flynn as to the
concerning involvement of Ms Gobbo in that matter, either as having
advised Mr Bickley as his purported lawyer when he agreed to
cooperate, or as having informed upon him in the first place.”®

722.5. Mr Coghlan had referred to Ms Gobbo’s conflict with Mr Bickley arising
in the context of her representation of Mr Cooper in the Milad Mokbel
matter, referring to the Operation Posse charges.”? It could not have
been clearer to Mr Rowe and Mr Flynn that Ms Gobbo’s representation
of Milad Mokbel would not be tolerated by Mr Coghlan or the courts.

722.6. Members of the Purana Taskforce, at that time, were dealing with Ms
Gobbo as the legal representative of Milad Mokbel. Mr Rowe was the
informant in that matter. Between 8 and 12 March 2007 he was
informed in an email, if he didn’t know already, that Ms Gobbo was
negotiating a deal between Milad Mokbel and the Purana Taskforce.”?
His evidence was that he became aware Ms Gobbo was acting for
Milad Mokbel as a favour for a short period of time. He did not raise
any concerns as to this issue either with his superiors or the OPP /
DPP.793

723. Whilst it may be accepted that realistically it would have been difficult for Mr
Rowe to take the step of disclosing Ms Gobbo’s other role, especially with his
superior Mr Flynn present, and without having discussed it first, it is submitted
that he had an obligation to do something rather than nothing, whether it be
raising questions of his line superiors, or alternatively outside his line of
authority. He chose not to.

724. In the absence of such questioning, with the knowledge that he had, Mr Rowe’s
evidence as to his having confidence in those above him and in the SDU
dealing with issues of conflict in relation to Milad Mokbel should be rejected.

725. ltis submitted that Mr Rowe, and other investigators in the Purana Taskforce
were content that the Purana Taskforce would deal with Ms Gobbo as Milad
Mokbel’s legal representative in circumstances where it would not be apparent
to others, such as the DPP, who would have taken steps to address the conflict
of interest.
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REPLY SUBMISSION: MR MOLONEY

726. The following issues are dealt with in this reply:

726.1. Role and Responsibility
726.2. The SWOT analysis.

Role and Responsibility
727. Itis submitted on behalf of Mr Moloney that:

727.1. itis not open to find that in his role as Commander of the Intelligence
and Covert Support (I&CS) Department he was responsible for, or had
responsibilities that included the oversight of the recruitment of Ms
Gobbo as a human source.

727.2. Mr Moloney’s lack of knowledge is consistent with the Chief
Commissioner’s Instruction, which made no provision for his
involvement in the registration of human sources.”s

727.3. Mr Moloney had limited knowledge of Ms Gobbo’s handling and
management as a source.”

727.4. an instruction received by him from Mr Overland in July 2005 that he
was not to be briefed on two “complex and sensitive” investigations
that I&CS were providing services to, carried through to prevent Mr
Moloney from learning the true extent of Ms Gobbo’s role as a human
source, especially in relation to the Purana Taskforce.”’

727.5. his being told by Mr Overland in October 2005 that Ms Gobbo’s
registration needed to be managed “carefully” or “closely” related only
to her welfare but not her tasking.e

728. ltis submitted by Counsel Assisting that in circumstances in which:

728.1. Mr Moloney knew Ms Gobbo was in the process of being formally
registered’®

728.2. Mr Moloney knew Ms Gobbo was a lawyers®

728.3. Mr Moloney knew at least that Ms Gobbo represented organised crime
figuresso:

728.4. it was proposed, and eventuated, that Ms Gobbo was used as a
human source against organised crime figures

794 Responsive submissions of Victoria Police, Tranche 2, Dannye Moloney, [56.2].

795 Responsive submissions of Victoria Police, Tranche 2, Dannye Moloney, [56.3].

796 Responsive submissions of Victoria Police, Tranche 2, Dannye Moloney, [56.4].

797 Responsive submissions of Victoria Police, Tranche 2, Dannye Moloney, [56.8]-[56.10].
798 Responsive submissions of Victoria Police, Tranche 2, Dannye Moloney, [56.14].

79 Transcript of Dannye Moloney, 20 February 2020, 14563.

800 Transcript of Dannye Moloney, 20 February 2020, 14563.

801 Transcript of Dannye Moloney, 20 February 2020, 14563.
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728.5. Mr Moloney knew that human source management without such
complications was endowed with riskgo2

728.6. Mr Moloney must have known that the registration of a barrister, let
alone in these circumstances, was novel and brought with it risks that
had not previously been considered by Victoria Police

728.7. Mr Moloney was in charge of the Department that was to formally
register Ms Gobbo for this purposes®

728.8. Mr Moloney was in charge of the Department that was responsible for
human source management policyso

it is open to the Commissioner to find that Mr Moloney had a responsibility to
ensure that the registration and use of Ms Gobbo was lawful and proper.
Given the novel circumstances that were presented in this case, Mr Moloney
was obliged to ensure appropriate steps had been taken in relation to the
considerations of risk around Ms Gobbo’s handing and management.

The SWOT analysis

729.

730.

731.

It is submitted on behalf of Mr Moloney that it is not open to find that he would
have understood that Ms Gobbo’s role as a human source had not been
disclosed in previous court proceedings, for reasons including that:

729.1. He had been a member of the Petra Steering Committee for less than
two months and had learned after joining in November 2008 that
investigators were considering using Ms Gobbo as a witness.8

729.2. The evidence shows that Mr Moloney had possession of the SWOT
analysis for a short time and therefore it cannot be inferred that he had
adequate time to consider its contents in the detail assumed by
Counsel Assisting.sos

As to the first matter, prior to becoming Assistant Commissioner of Crime and
joining the Petra Steering Committee, Mr Moloney had been the head of I&CS,
the department within which the SDU was situated. He had awareness of the
use of Ms Gobbo as a human source since 2005.

As to the second matter, in considering the claim made by Counsel for Mr
Moloney that the “evidence shows” that he only had possession of the SWOT
analysis for a short time, and thus it cannot be inferred that he had time to
adequately consider its content, regard should be had of the following matters:

731.1. The basis for this submission is that although the SWOT analysis had
arrived in Mr Moloney’s office shortly after 9am, given that his diary for
this period is missing, it may be that he only read the document shortly
prior to 3:30pm when he left his office to deliver it to Mr Overland.go”
This does not show that Mr Moloney did not have adequate time to
consider the document.

802 Transcript of Dannye Moloney, 20 February 2020, 14572.

803 Responsive submissions of Victoria Police, Tranche 2, Dannye Moloney, [56.4].

804 Responsive submissions of Victoria Police, Tranche 2, Dannye Moloney, [56.4].

805 Responsive submissions of Victoria Police, Tranche 2, Dannye Moloney, [58.3].

806 Responsive submissions of Victoria Police, Tranche 2, Dannye Moloney, [58.2], [58.4].
807 Responsive submissions of Victoria Police, Tranche 2, Dannye Moloney, [58.5].
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731.2.

731.3.

731.4.

731.5.

731.6.

731.7.

731.8.

Mr Moloney gave evidence that it was his conversation with Mr Biggin
on 30 December 2008 which was the genesis of the document. On that
occasion he told Mr Biggin that Ms Gobbo would be signing a
statement. Mr Biggin told him of concerns held by the SDU about the
consequences of such a decision. It was decided between them that a
document should be prepared dealing with the risks associated with Ms
Gobbo becoming a witness.&®

The content of the Biggin Issue Cover Sheet and SWOT analysis, which
was only four pages in length, with the SWOT analysis in simple dot
point form, in the submission of Counsel Assisting, contained matters of
very serious concern.go°

That Mr Moloney obviously appreciated that the contents were serious
enough to elevate to Mr Overland and the Steering Committee for
consideration.

Mr Moloney’s statement which reads:

| have sighted a briefing note dated 31 December 2008 and
prepared by Officer Black and which was elevated to me by
Superintendent Biggin. | recall seeing this document.
When | read the document, | thought it should be
provided to the Steering Committee for consideration.

Superintendent Biggin had a practice of giving me a verbal
briefing about significant matters before they were elevated to
me. While | have no independent memory of such a
discussion, | think it is highly likely that Superintendent
Biggin spoke to me about the briefing note before
sending it to me.

On 5 January 2009, | sent the briefing note to DC Overland,
with the action “Petra Steering Committee — Consideration”. |
did so because the briefing note makes clear that the
SDU had concerns about the transition and | considered it
appropriate for the Steering Committee to be informed of, and
to consider, those views.810

In evidence Mr Moloney said that he thought that the conversation he
had which precipitated the SWOT analysis may be the conversation
with Mr Biggin referred to in his statement.s!

Mr Moloney accepted that some of the issues raised in the document
are very, very concerning.s?

Mr Moloney accepted that Ms Gobbo was a particularly extraordinary
human source, who was a criminal defence lawyer, which presented a
huge organisational risk for Victoria Police if that was discovered.s:3

808 Submissions of Counsel Assisting, Volume 2, [3457]-[3458].

809 Exhibit RC1084 Mr Simon Overland Petra Taskforce Folder 2, 2 January 2009, 530-535,
VPL.0100.0129.0001 @.0530-0535.

810 Exhibit RC1629 Statement of Mr Dannye Moloney, 5 October 2019, 16-17 [99]-[100],
VPL.0014.0070.0001 @.0016-.0017.

811 Transcript of Moloney, 20 February 2020, 14601-14602.

812 Transcript of Moloney, 20 February 2020, 14602.

813 Transcript of Moloney, 20 February 2020, 14603.
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732.

733.

734.

735.

731.9. Mr Moloney’s evidence that he did not regard it as his responsibility to
follow up issues in the material, it was the responsibility of Mr
Overland.8#

731.10. Mr Moloney did not suggest in his statement or in giving evidence that
he did not have adequate time to adequately consider the contents of
the document. When he was asked if he followed up with Mr Biggin
about the concerns raised in the document as to unsafe verdicts and
the Mokbel prosecution he did not claim that he was unaware of those
matters. The reason for not following this matter up was given as it
being Mr Overland’s responsibility, not his.8®

It is further submitted on behalf of Mr Moloney that:

732.1. There is no evidence that Mr Moloney was complicit in, or aware of,
any deliberate decision not to provide the SWOT file to Mr Ashton
which was inconsistent with his decision to elevate the file to the Petra
Steering Committee.816

732.2. It was reasonable to expect Mr Overland to have followed up on issues
raised by the SWOT analysis given his rank, his superior knowledge of
the Petra and Purana investigations and knowledge of Ms Gobbo’s use
as a human source.8

732.3. He was not aware of any attempt to protect Ms Gobbo’s historical
relationship with the SDU from being discovered in subsequent court
proceedings and believed her history would need to be disclosed.8:8

As to the first matter, whilst it might be that Mr Moloney initially intended that
the document be provided to all of the committee, it seems that when the
meeting occurred Mr Moloney was prepared for the situation to play out in such
a way that Mr Ashton was not alerted to matters contained in the SWOT
analysis which would have provoked the interest of the OPIL.81° In these
circumstances, it is open to find that Mr Moloney at least acquiesced in a
decision by Mr Overland not to provide that information to Mr Ashton, in the
same manner that he (Mr Moloney) failed to otherwise deal with issues raised
in the document which he considered to be very, very concerning.

As to the second matter, if it is accepted that Mr Moloney read the SWOT
analysis, as is his evidence, he could not have failed to understand that it
raised serious issues that required actioning. Amongst the matters raised was
the suggestion that if Ms Gobbo’s role as a human source was disclosed,
convictions which had been achieved may be overturned. This could only have
been the case if there had been irregularity in the process of obtaining the
conviction.

Mr Moloney was the Assistant Commissioner of Crime, the head of the
department responsible for the prosecution of Mr Dale, the department which
brought the prosecutions which might have been improperly achieved, and the

814 Transcript of Moloney, 20 February 2020, 14616.

815 Transcript of Moloney, 20 February 2020, 14601-14620.

816 Responsive submissions of Victoria Police, Tranche 2, Dannye Moloney, [58.17].
817 Responsive submissions of Victoria Police, Tranche 2, Dannye Moloney, [58.13].
818 Responsive submissions of Victoria Police, Tranche 2, Dannye Moloney, [58.3].
819 Submissions of Counsel Assisting, Volume 2, [3511]-[3515].
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736.

737.

738.

739.

department prosecuting Mr Mokbel whose case was still on foot. He had a
sworn duty to follow up on such matters.

As to the third matter, if Mr Moloney did not understand how Victoria Police
was planning to guard against the risk of Ms Gobbo’s exposure when she first
signed her statement on 7 January 2009, this must have become apparent to
him in mid-2009. At this time, the SDU raised similar concerns to those in the
SWOT analysis when it was proposed that Ms Gobbo might become a witness
for the Briars Taskforce. In raising these concerns, they explained that the
avoidance of disclosure which was possible with the Petra Taskforce
prosecution, could not be achieved in relation to a Briars Taskforce prosecution
in which Ms Gobbo was a proposed witness, as her deployment had been
handled differently.

In relation to these matters, the evidence before the Commission indicates that:

737.1. On 3 June 2009, Mr Black and Mr Peter Smith met with Mr Porter, Mr
Iddles, Mr Waddell and Mr Glow. The SDU members made clear that
there should be full consideration of the ramifications of a decision to
use Ms Gobbo as a witness. There was discussion of matters relating
to the reasons why disclosure of Ms Gobbo’s human source role would
not be avoided in a Briars prosecution as it could be in the Petra
prosecution, of the way in which Ms Gobbo had been used by the
Purana Taskforce (including against Mr Cooper and Mr Mokbel and his
family), and concerns over the ramifications of her disclosure, including
that it might lead to a review of human source management in Victoria
Police. A decision was made to elevate the matter to Mr Moloney.

737.2. On 9 June 2009, Mr Porter briefed Mr Moloney and raised the
concerns which had been raised with him. It was determined that Mr
Cornelius should also be made aware of the matter.820

737.3. On 10 June 2009, Mr Porter briefed Mr Moloney, Mr Cornelius and
others. Mr Porter said he recalled speaking to a document prepared
by Mr Black, which had raised issues similar to those contained in the
SWOT analysis.8

Subsequently, Mr Maguire was briefed to advise both the Petra and Briars
Taskforces in relation to all subpoena and discovery issues.

By 24 August 2009, Mr Maguire had provided preliminary advice that Ms
Gobbo’s draft statement to the Briars Taskforce could “probably” be protected
from disclosure in the Petra Taskforce prosecution of Mr Dale, but that if Mr
Perry was charged with the murder of Shane Chartres-Abbot, it was “probable
that the extent of her assistance would become known.” That day, the Petra
Taskforce Steering Committee was told that an issue concerning Mr Gerard
Maguire had arisen. Mr Cornelius made a note of a decision to replace him
with another barrister to provide advice to the Petra Taskforce. Mr Moloney
was at both Petra and Briars Taskforce Steering Committee meetings when
these matters were discussed.s

820 Submissions of Counsel Assisting, Volume 2, [3697]-[3699].
821 Submissions of Counsel Assisting, Volume 2, [3706]-[3717].
822 Submissions of Counsel Assisting, Volume 2, [2764]-[3767].
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740.

741.

742.

743.

744.

745.

On 21 September 2009, Mr Moloney chaired a Briars Taskforce Steering
Committee meeting which was informed of settled advice by Mr Maguire that
“witness past will probably be declared to the court at a minimum in
prosecution of Dale”. It would have been apparent to experienced police
officers, including Mr Moloney, that the effect of this advice was disclosure
obligations would likely lead to the exposure of Ms Gobbo’s assistance to
Victoria Police during the trial of Mr Dale.82? It is submitted that in having read
the SWOT analysis, Mr Moloney knew the potential ramifications of such
disclosure.

On around 23 September 2009, Mr Waddell (a Briars Taskforce investigator)
spoke with Mr Maguire about his possible engagement. This appears to have
related to the interest of the Briars Taskforce in opposing production during the
Petra Taskforce prosecution of Mr Dale of the draft statement that Ms Gobbo
had made to the Briars investigation. Mr Moloney was involved in discussion
with Mr McRae as to legal representation for Victoria Police in relation to Petra
disclosure matters. Following this Mr Waddell spoke with Mr Moloney who
indicated he would speak with Mr McRae.8

It was determined that Mr Ron Gipp of counsel would be briefed for both the
Petra and Briars Taskforces.

It appears that there was no inquiry by Mr Moloney or anyone else associated
with the Petra Taskforce to understand what material was held by the SDU that
they might be obliged to disclose.

These matters shed light on Mr Moloney’s awareness of the ramifications of the
exposure of Ms Gobbo’s human source role, and his understanding of the
intention of Victoria Police to disclose such matters during the Petra Taskforce
prosecution.

It is submitted by Counsel Assisting that the findings contended for in [3541]
are open.

823 Submissions of Counsel Assisting, Volume 2, [3811]-[3820].
824 Submissions of Counsel Assisting, Volume 2, [3825]-[3826].
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REPLY SUBMISSION: MR CORNELIUS

746. The following issues are dealt with in this reply:

746.1. Knowledge of Ms Gobbo’s human source status on 6 June 2006
746.2. Events between 25 and 27 July 2006

746.3. The meeting on 10 September 2007

746.4. The 10 June 2009 meeting

746.5. The obtaining of legal advice

746.6. The 7 September 2009 letter

746.7. The reference to Purana in the MOU

746.8. Request for the Informer Management Files during the Dale Committal
746.9. The Civil Litigation

746.10. Other issues arising from submissions on Mr Cornelius’s behalf.

Knowledge of Ms Gobbo’s human source status on 6 June
2006

747.

748.

749.

It is submitted on behalf of Mr Cornelius that Mr Wilson’s diary entry of 6 June
2006 “created a cascade of incorrect records” that created an assumption that
Mr Cornelius knew the extent of Ms Gobbo’s informer status.8? It is suggested
that Mr Cornelius may have left the meeting at the time that Mr Overland
informed those present of Ms Gobbo’s informer status.s2

The meeting came about on 6 June 2006 when Mr Grant spoke with Mr
Masters in relation to a requested telephone intercept on Ms Gobbo. Mr
Masters explained that it related to an inquiry into Richard Shields and that
there was OPI interest in the matter. Mr Grant suggested that Mr Masters brief
Mr Cornelius in order that he could discuss Operation Khadi with the other
heads of department; Assistant Commissioner Overland of the Crime
Department and Commander Moloney of 1&CS.827 Mr Masters then spoke with
Mr Cornelius about “problems with Operation Khadi” and a meeting with Mr
Overland that he and Mr Wilson had been requested to attend.ss

That meeting took place at 9:30am. Mr Wilson’s diary states:

9:30 Meeting with A/C [Mr Cornelius], Simon Overland, Phil Masters
re Op. Khadi. Coercive hearing discussed involving Nicola Gobbo.
Briefed by Simon Overland re Gobbo and involvement as a human
source. Need to S/T Sandy White to coordinate issues.??°

825 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [22.9].
826 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [22.8].
827 Submissions of Counsel Assisting, Volume 2, [1967].
828 Submissions of Counsel Assisting, Volume 2, [1968].
829 Submissions of Counsel Assisting, Volume 2, [1972].

204 |Page



This submission has been redacted due to a range of non-publication claims. These claims are not yet resolved.

750.

751.

752.

753.

This contemporaneous record indicates that Mr Overland briefed those present
at the meeting, including Mr Cornelius, that Ms Gobbo was a human source.8°

Mr Masters’ diary entry of the meeting also recorded an attendance by Mr
Overland at the meeting “re Operation Khadi”, that the issue of surveillance
was raised and that Mr Wilson was to speak to Mr Sandy White .83t

Mr Wilson spoke with Mr Sandy White on the same day.

Mr Sandy White recorded in his diary that after attending a training course
during the day he called Mr Wilson at 5:45pm. His diary entry records:

C/T Supt Rod Wilson ESD

ESD have joint agreement w/ OPI re invest into activities at Brighton
PS.

Intend to use coercive powers to I/V (3838) re knowledge of Shields
& John Brown. Were considering T/l re 3838 but thought we’d check
w/ TB 1st in case Purana had T/l already.

TB reco S/T Overland. Met w/ same today. Luke Cornelius &
Phil Masters present. A/C stated (3838) reg as HS. Also stated
DSU were working on exit strategy. Reco S/T Y. (HCF)

Expected HS would not answer qu unless forced by Examiner.
Issue regarding Adam Ahmad & money stolen from him.

MOPF John Brown involved. Poss stole money. Was approached
by other police to give it back. Money belonged to TM. Not happy.

Poss gave some back.
* OPI do not know about HS & will not be told.

Advised RW that list re people who know is growing weekly &
very concerned.

Agreed:
Will consider poss that HS will be prepared to S/T issue.

Advised that HS has raised corruption issue re Ahmad but would not
discuss it unless he allowed her.

Ahmed has told HS not to talk about it.

To consider issues + S/T RW Thurs or Fri

754. Mr Sandy White also made an entry in the SML that day:

Advised by Super Wilson, ESD that he is aware of source ID.
Informed by A/C Overland after being referred to same by Super
Biggin when inquiry made re putting T/l on source phone. ESD
working with OPI re investigation of Richard Shiels (sic) and

I Brighton police. Had intended to subpoena HS (Ms Gobbo) to

830 Submissions of Counsel Assisting, Volume 2, [1972].
831 Submissions of Counsel Assisting, Volume 2, [1972]; Exhibit RC1561 Mr Philip Masters diary, 6 June
2006, 1, VPL.0005.0206.0003.
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755.

756.

757.

758.

759.

760.

761.

OPI hearings to compel to answer questions then see what occurs
on the T/I. Advised by Overland to contact SDU re same. Advised
Wilson will consider appropriate course of action and meet with
same. Informed by Wilson that Cornelius and Masters also
aware of source identity now.

It is submitted that these contemporaneous records unambiguously indicate
that Mr Wilson told Mr Sandy White that Mr Cornelius and Mr Masters were
present when Mr Overland revealed that Ms Gobbo as a human source.

Reference is made on behalf of Mr Cornelius to evidence given by Mr Wilson of
his recollection of a one-on-one briefing with Mr Overland where the disclosure
was made. It is noted that in his statement to the Commission, prior to giving
evidence, Mr Wilson said “I do not now recall whether AC Cornelius and Supt
Masters were with me with DC Overland briefed me about Ms Gobbo’s status,
but they could have been.”®? This evidence changed in the witness box to his
having a recollection that only he was present when Mr Overland told him that
Ms Gobbo was a human source. He was cross-examined about this and
agreed that he had no recollection of Mr Cornelius and Mr Masters leaving the
room, that his recollection was inconsistent with contemporaneous records of
what he had told Mr Sandy White on the same day, and that his memory could
be wrong.8% Further, it is submitted that a briefing having been given only to
Mr Wilson concerning Ms Gobbo being a human source is squarely at odds
with Mr Masters making a diary entry that Mr Wilson was to make contact with
the head of the SDU. That note suggests that he also was present when the
discussion concerning Ms Gobbo concerned.

It is also submitted on behalf of Mr Cornelius that records from 2008
demonstrate that Mr Sandy White only “assumed” that Mr Cornelius knew of
Ms Gobbo’s status as a human source, pointing to a purported inaccuracy as
between an ICR and the SML:

The ICR of 25 November 2008 recorded that:

Persons on steering committee reported to by DI Smith are D/C
Overland, A/C Moloney, A/C Cornelius and Deputy Director OPI
Graham Ashton, therefore assume all there know identity of HS2958.

The SML of 25 November 2008 made by Mr Sandy White recorded that:

Petra Steering Committee — Overland, Maloney, Cornelius and OPI
director Ashton all aware of HS identity and role.

It is submitted on behalf of Mr Cornelius that the SML, which was a summary of
the ICR, was inaccurate and risked amplifying the impact of the original
assumption.

As was clear in the evidence received by the Commission, the purpose of the
SML was not simply to summarise the ICR. It recorded matters that the
controller, in this case and primarily Mr Sandy White, regarded to be of
significance at the time. The ICR referred to an assumption on the part of the
handler as to the state of knowledge of five people, including Mr Peter Smith.
The SML, written by Mr Sandy White, related to the state of knowledge of four

832 Exhibit RC0825 Statement of Mr Rodney Wilson, 19 November 2019, 2 [13].
833 Submissions of Counsel Assisting, Volume 2, [1976]-[1979].
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people, not including Mr Peter Smith. Mr Sandy White was possessed of more
knowledge than the handler who wrote the ICR. Mr Sandy White knew Mr
Overland was aware of Ms Gobbo’s status. He knew Moloney, as former
Commander of 1&CS was aware of her status. He knew that Mr Ashton was
aware of her status from the issues related to the OPI and the recent provision
of information to him in another investigation. He also knew that Mr Cornelius
was aware of Ms Gobbo’s role as a human source, having been told by Mr
Wilson in 2006. It is submitted that this was not an inaccuracy, rather it was a
demonstration of Mr Sandy White’s state of knowledge in 2008.

762. The submissions on behalf of Mr Cornelius also point to the possibility that Mr
Wilson may have briefed Mr Overland directly, rather than reporting to his
superior, Mr Cornelius. Two instances, in August and September 2008, are
pointed to where he had directly briefed Mr Overland.®* It should be noted that
in July 2008 Mr Wilson had been promoted to the position of Chief of Staff to
the Chief Commissioner of Police, Ms Nixon (after which he became Chief of
staff to Mr Overland).8® He was no longer reporting to Mr Cornelius.

763. It is most important to note that the submission on behalf of Mr Cornelius
suggests that somehow Mr Wilson’s diary entry caused a cascade of further
inaccurate notes. This submission fails to confront the proposition that Mr
Wilson spoke to Mr Sandy White on the day he had attended the meeting with
Mr Overland, Mr Cornelius and Mr Masters. The information as to who was
present at the meeting was being conveyed by Mr Wilson to Mr Sandy White
on the telephone. Mr Sandy White was not copying Mr Wilson’s diary notes. In
the same conversation Mr Sandy White expressed concern about the growing
list of those who knew Ms Gobbo’s identity.

764. That Mr Cornelius was briefed in relation to Ms Gobbo’s role is also supported
by his joint attendance with Mr Overland on 27 July 2006 to speak with Mr
Ashton in order to dissuade him from the need to call Ms Gobbo before the
OPI.

Events between 25 and 27 July 2006

765. It is submitted on behalf of Mr Cornelius that the meetings which occurred on
27 July 2006 do not allow a finding to be made that Mr Cornelius had
knowledge of Ms Gobbo’s human source status.?%

766. Itis argued on behalf of Mr Cornelius that:

766.1. Counsel Assisting submissions do not take account of Mr Ashton’s
diary entry making no reference to Khadi, and his evidence that his
diary entry would be a complete record of the subjects discussed at the
meeting.

766.2. There is no basis for the assumption that following a meeting between
Mr Ashton, Mr Overland and Mr Cornelius, the briefing given by Mr
Cornelius to Mr Wilson and Mr Attrill (following a meeting with Mr
Ashton) was in relation to the same information as that given by Mr
Overland to Mr Biggin and Mr Sandy White

834 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [19.2].
835 Exhibit RC0825 Statement of Mr Rodney Wilson, 19 November 2019, Annexure A, 16.
836 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [22.3].
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766.3.

It cannot be presumed that Mr Cornelius canvassed issues relating to
Operation Khadi as Mr Wilson’s diary entry only referred to ‘Gobbo
issue’ and the OPI wanting to coercively question her regarding the
Dale and Hodson matter; the diary entry did not refer to Operation
Khadi.

767. The submissions on behalf of Mr Cornelius ignore the context of the meetings
in which he was involved, and which provide clarity as to his involvement and
his knowledge.

768.

769.

First, the evidence demonstrates that following Ms Gobbo being spoken to by

the ESD investigator, Mr Attrill, serious concerns arose which were the subject
of discussion between Mr Wilson and the SDU, and about which Mr Cornelius

was briefed:

768.1.

768.2.

768.3.

768.4.

On 24 July 2006, when Ms Gobbo had been interviewed by Mr Attrill,
various concerns arose including that Ms Gobbo may be providing
confidential information about her client, that Mr Attrill had indicated to
Ms Gobbo his awareness of her status as a human source and that
she might be examined by the OPI. Mr Sandy White spoke to Mr
Wilson about these matters. It was suggested that Mr Overland should
approach Mr Ashton to brief him about Ms Gobbo’s status and request
the OPI not take the matter further. A meeting was planned the
following day with Mr Biggin to discuss the matter.

On 25 July 2006, Mr Wilson briefed Mr Cornelius. Mr Wilson recorded
in his diary: “12:30 Briefed A/C Cornelius re issue re Gobbo”. Mr
Wilson agreed in evidence he would have discussed the issues which
had been raised with him by Mr Sandy White the previous day. Later
that day Mr Wilson attended at the meeting with Mr Biggin and Mr
Sandy White. He recorded in his diary, “re Gobbo. ESD happy to
withdraw her from I/V. Need to brief Overland and deal with Ashton
(OPI on the issue).” Mr Sandy White recorded in his diary, “Luke
Cornelius briefed. Agrees A/C Overland to S/T Graham Ashton (OPI)
re issue. Advise not to pursue...”%’

Discussions were had about what might be done to limit the disclosure
of Ms Gobbo’s role as a human source to Mr Ashton, and for Mr Biggin
to speak with Mr Overland.8%

On 26 July 2006, Mr Biggin reported to Mr Sandy White that Mr
Overland would speak with Mr Ashton about the matter the following
morning and would request he take no further action in relation to Ms
Gobbo and that ESD be primarily responsible for pursuing the
investigation.8°

Mr Cornelius’ evidence was not that he did not receive a briefing by Mr Wilson
about the issues raised by Mr Sandy White, rather his evidence was that as
Mr Wilson’s supervisor he would have been briefed on issues raised by Mr
Sandy White and that there would have needed to be a sound explanation for

837 Submissions of Counsel Assisting, Volume 2, [2034]-[2038]; Exhibit RC0828 Mr Rodney Wilson
diary, 25 July 2006, 65, RCMP1.0118.0001.0001 @.0065.

838 Submissions of Counsel Assisting, Volume 2, [2041].

839 Submissions of Counsel Assisting, Volume 2, [2044].
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770.

771.

772.

773.

774.

Mr Overland to approach Mr Ashton to request no further action on Ms
Gobbo, although he could not recall such matters.8°

As a matter of common sense:

770.1. if Mr Wilson was representing the ESD position at the 25 July 2006

meeting, he would have needed the authority of his superior to do so.
The diary of Mr Sandy White confirms this is what occurred.

770.2. if Mr Cornelius was briefed about issues associated with Ms Gobbo

which had been raised by Mr Sandy White, it is a given that he would
know that Ms Gobbo was involved with the SDU.

770.3. Mr Overland and Mr Cornelius would hardly attend a meeting with Mr

Ashton with the aim of seeking him to have the OPI back off a joint
ESD investigation, without Mr Cornelius, as the Assistant
Commissioner of ESD, understanding this proposal and the reason for
it.
Second, Mr Ashton’s evidence that there was no discussion other than that
referred to in his diary (relating to Operation Air), was clearly wrong. Both Mr
Overland and Mr Cornelius walked away from that meeting with information
relating to Ms Gobbo on which they gave briefings about the OPI’s intentions.

A strong inference can be drawn that there was discussion related to the
Operation Khadi investigation with Mr Ashton, including that Mr Ashton told
them that the OPI would drop off the Operation Khadi investigation and not
require Ms Gobbo for examination in that matter, however she was of interest
to a separate investigation related to Mr Paul Dale and Mr Hodson.

This was the nature of the briefing given by Mr Overland to Mr Biggin and Mr
Sandy White which was recorded by Mr Sandy White in his diary.

Whilst Mr Wilson’s notes of his briefing from Mr Cornelius on events were
more economical, “11:30 Briefed by A/C re Gobbo issue. OPI want to
coercively question her re Dale / Hodson. Attrill briefed”:84

774.1. itis clear he was reporting information arising from the same meeting
he had attended with Mr Overland and Mr Ashton

774.2. there would be no need to brief Mr Attrill, the lead investigator in
Operation Khadi, if Mr Cornelius had not conveyed information of
relevance to that investigation.

The 10 September 2007 meeting

775.

It is submitted on behalf of Mr Cornelius that a finding that Mr Cornelius had
written and then scribbled out Ms Gobbo’s name during the meeting of 10
September 2007 would be speculative and unfair.84?

840 Submissions of Counsel Assisting, Volume 2, [2036]-[2037].
841 Exhibit RC0828 Mr Rodney Wilson diary, 27 July 2006, 65, RCMPI1.0118.0001.0001 @.0067.
842 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [22.31].
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776.

777.

778.

For the reasons contained in Counsel Assisting submissions, including the
evidence of Mr Overland that his writing of Ms Gobbo’s name in his notes this
likely indicated that her name was used during the meeting.8+

It is submitted on behalf of Mr Cornelius that the evidence in relation to this
meeting does not reflect his being told of the SDU concerns in relation to the
matter, that his notes do not include reference to matters such as Ms Gobbo’s
prior involvement as a human source, or concerns about a Royal Commission
or other concerns which had been raised by the SDU.%4

The submission on behalf of Mr Cornelius does not deal with:

778.1. The meeting having been initiated following Mr Porter’s briefing of Mr
Moloney about the issues being raised by the SDU the previous day
(not related to the Mokbel subpoena, an issue which arose
subsequently)84®

778.2. Mr Porter’s evidence that he spoke to a document written by Mr Black
which outlined concerns similar to those contained in the SWOT
analysis.84

The obtaining of legal advice

779.

780.

781.

782.

It is submitted on behalf of Mr Cornelius that he sought legal advice upon
learning in April 2009 that Ms Gobbo was a human source.®’

This advice was not sought until well after a draft statement had been taken
from Ms Gobbo in late May 2009. This legal advice was not for the purpose of
assessing the extent and propriety of Ms Gobbo’s use as a human source:

780.1. Advice was first sought in June 2009 at the request of Mr Waddell
when a subpoena was issued in a trial related to Tony Mokbel over
concerns that it would capture the unsigned statement of Ms Gobbo.

780.2. Further legal advice was sought in July 2009 at the request of Mr
Waddell when he became concerned about admissibility issues,
including issues related to LPP should Ms Gobbo become a witness for
the Briars Taskforce.?*®

It is apparent that in, around early August 2009, Mr Maguire was then briefed to
advise both the Petra and Briars Taskforces in relation to all subpoena and
discovery issues.

By 24 August 2009, Mr Maguire had provided preliminary advice that Ms
Gobbo’s draft statement to Briars could “probably” be protected from disclosure
in the Petra case, but that if Mr Perry was charged in relation to the Briars case
it was “probable that the extent of her assistance would become known.” That
day, the Petra Taskforce Steering Committee was told that an issue concerning
Mr Gerard Maguire had arisen. Mr Cornelius made a note of a decision to
replace him with another barrister to provide advice to the Petra Taskforce.?4°

843 Submissions of Counsel Assisting, Volume 2, [2539]-[2551].

844 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [22.37]-[22.47].
845 Submissions of Counsel Assisting, Volume 2, [3697]-[3699].

846 Submissions of Counsel Assisting, Volume 2, [3706]-[3708].

847 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [16.1].

848 Submissions of Counsel Assisting, Volume 2, [3700]-[3702], [3738], [3742].

849 Submissions of Counsel Assisting, Volume 2, [2764]-[3767].
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783.

784.

785.

786.

787.

788.

Subsequently Mr Ron Gipp was briefed to deal with subpoena and discovery
issues for the Petra Taskforce.

It is submitted on behalf of Mr Cornelius that:

783.1. at this time he understood that Ms Gobbo’s assistance as a human
source was limited to the Briars Taskforce

783.2. he understood that the advice meant that as Ms Gobbo’s involvement
in the Briars Taskforce was not relevant to Mr Dale’s prosecution, then
it would be open to argue PlII in relation to the Briars matter and that
her registration as a human source would not need to be disclosed.®°

783.3. he does not recall learning about the update to Mr Maguire’s advice.®?

The evidence indicates that, on 17 September 2009, Mr Cornelius was told of
revised advice by Mr Maguire that “witness past will probably be declared to
the court at a minimum in prosecution of Dale”. It is submitted that it would
have been apparent to experienced police officers, including Mr Cornelius, that
the effect of this advice was disclosure obligations would likely lead to
exposure of Ms Gobbo’s assistance to Victoria Police.®?

In any case, as referred to at [811], by this time Mr Cornelius had become
aware that the SDU held extensive holdings which did not appear to him to be
limited to the investigation of Mr Lalor and Mr Waters.

There was no inquiry by Mr Cornelius or anyone else associated with the Petra
Taskforce (such as Mr Moloney, Mr Peter Smith or Mr O’Connell who certainly
knew of Ms Gobbo’s extended history with the SDU and received this briefing)
in order to gain an understanding of what material was held by the SDU that
they might be obliged to disclose.

It is submitted that this is inconsistent with Mr Cornelius’s evidence and his
submissions that if he had known Ms Gobbo to be a human source in relation
to the Petra Taskforce he would have immediately recognised there were
significant problems, due to the long-standing and established principle that
using a human source as a witness is fraught with danger, and that further
steps needed to be taken.®*?

Further still, there is no evidence of any step taken to claim PlIl in relation to the
Briars Taskforce statement in the Dale proceeding.

The 7 September 2009 letter

789.

It is submitted on behalf of Mr Cornelius that:

789.1. He did not read the detail of this letter, as he was briefed on it by
Steven Smith when he delivered it to him.8%*

789.2. If he had have read the letter, Ms Gobbo’s reference to her
unprecedented assistance to Victoria Police between 2005 and 2009,

850 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [24.14]-[24.17].
851 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [24.16].

852 Submissions of Counsel Assisting, Volume 2, [3811]-[3820].

853 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [24.5].

854 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [23.6].
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790.

791.

792.

793.

which included but was not limited to the successful prosecution of
numerous significant organised crime figures, would have leapt out at
him.8%

789.3. He was not involved in drafting any of the letters in response to Ms
Gobbo.%%¢

This was a letter in which Ms Gobbo threatened to commence legal
proceedings, and signed off indicating that “I need not remind you of the
difficulties that Victoria Police may encounter if some or any of my past
assistance comes out in the prosecution of Dale.”®” Whilst Mr Cornelius may
have received the letter at the beginning of the meeting, it does not follow that
the only opportunity for him to read it was in the meeting. He was the Chair of
the Petra Taskforce Steering Committee. The success of the prosecution of Mr
Dale hinged upon Ms Gobbo giving evidence. The Steering Committee was
significantly frustrated by Ms Gobbo’s refusal to enter the witness protection
program, the previous month having convened an extraordinary general
meeting.8%®

The evidence indicates that Mr Cornelius was involved in the response to the
letter:

791.1. A handwritten note on the Petra Taskforce written update of 7
September 2009 indicated that Mr Cornelius was to meet with Mr
McRae to formulate a response.®®°

791.2. He attended a meeting at the Chief Commissioner’s office in relation to
the matter on 8 September 2009.86°

791.3. He attended a meeting with the VGSO in relation to the matter on 9
September 2009, where discussion included Ms Gobbo having more
concern about the evidence protection which might be afforded by the
Witness Protection Act than the protection of her personal safety.!

791.4. He had a meeting with Mr McRae, Mr Peter Smith and Mr Alway on 14
September 2009 following which the responsive letter was signed by
Deputy Commissioner Walshe and delivered to Ms Gobbo.8%?

In these circumstances, it is submitted that the evidence supports an inference
being drawn that Mr Cornelius read the letter.

Further, that Mr Cornelius was given this letter is an indication that there was
no deliberate strategy by Victoria Police not to share with him the fact that Ms
Gobbo had been of assistance to the Purana Taskforce. If anything, there was
an agreement to which Mr Cornelius was a willing party, that he would be
shielded from knowledge of what her assistance had entailed.

855 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [23.8].
856 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [23.10].
857 Submissions of Counsel Assisting, Volume 2, [3706]-[3708].

858 Submissions of Counsel Assisting, Volume 2, [3753].

859 Submissions of Counsel Assisting, Volume 2, [3786].

860 Submissions of Counsel Assisting, Volume 2, [3792], [3801]-[3802].

861 Submissions of Counsel Assisting, Volume 2, [3792], [3804] [3805].

862 Submissions of Counsel Assisting, Volume 2, [3792], [3807].
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The reference to Purana in the MOU
794. It is submitted on behalf of Mr Cornelius that:

794.1. Mr Cornelius was “peppered” with questions by Counsel Assisting
about the reference to the Purana Taskforce contained in an earlier
version of the MOU prepared in respect of Ms Gobbo’s entry into
witness protection.%3

794.2. As referred to in a VGSO file note, Mr Cornelius telephoned someone
to check what this reference related to and was told that the reference
to Ms Gobbo’s other assistance was not relevant to the MOU, which
explained why it may have been removed from the final version of the
document.®4

794.3. Mr Cornelius’s experience was that MOU’s were often recycled, and he
may have assumed the reference to the Purana Taskforce to be a
drafting error, left over from another MOU in an unrelated Purana
Taskforce matter. This would explain why he was prepared to accept
an explanation from his senior investigations officer that the reference
was irrelevant.®®

794.4. The reference to Purana was very small in what was a lengthy
document.8%

794.5. Given Ms Gobbo’s role across all three investigations had been
deliberately obscured from him, it is not fair to suggest this should have
triggered alarm bells.8¢7

795. This last matter was not proffered by Mr Cornelius in his evidence to the
Commission. When it was put to Mr Cornelius that this indicated that Ms
Gobbo had involvement with Purana, he said he had no basis to ask further
questions and that he may have assumed that it related to Ms Gobbo’s
assistance in an active inquiry.8%®

796. This was not a recycled MOU, it was a further draft agreement in which Ms
Gobbo had inserted reference to assistance to the Purana Taskforce. Mr
McRae spoke with Mr Cornelius about the document after he had been briefed
on it, then Mr Cornelius and Mr McRae attended a meeting to discuss it.°

797. ltis submitted that this should have put Mr Cornelius on notice. Indeed, itis
apparent that when the issue arose during the meeting, he actually did enquire;
the VGSO noted he rang to check on Ms Gobbo’s other assistance. Mr
Cornelius’s evidence was he could not recall what he was told. His instructions
after the phone call were to remove reference to assistance by Ms Gobbo in
relation to any other investigation.8”

863 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [23.14].
864 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [23.15].
865 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [23.16].
866 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [23.17].
867 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [23.19].
868 Transcript of Assistant Commissioner Luke Cornelius, 12523-12525.

869 Submissions of Counsel Assisting, Volume 2, [3836]-[3843].

870 Submissions of Counsel Assisting, Volume 2, [3841].
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Request for the Informer Management Files during the Dale Committal
798. Itis submitted on behalf of Mr Cornelius that:

796.1 he was insistent in his evidence that he would remember if he was told
that there had been a request by the defence for Ms Gobbo’s informer
management file during the Dale Committal, and that he did not find
any documents suggesting he had been told about such a request

796.2 that he was not told about his request is consistent with a deliberate
strategy by Victoria Police not to share the extent of Ms Gobbo’s
status as a human source with him.8"

799. This submission fails to deal with the following sequence of events:

797.1 On 10 March 2010, Mr Steven Smith and Mr Shane O’Connell, met
with Mr Sandy White and discussed the defence request for Ms
Gobbo’s informer management file, and associated issues including
the entitlement of defence to know whether there were prior
inconsistent statements, and that disclosure of the file would reveal Ms
Gobbo’s assistance to police at the time of the Mokbel investigation.®”2

797.2 On 11 March 2010, Mr Steven Smith notified the HSMU of the defence
request, and sought permission to access the file to identify
documents which may need to be produced. The request indicated
that Mr Steven Smith understood the ramifications which had been
discussed at length with Mr Sandy White and that he would bring it to
the attention of the Steering Committee (of which Mr Cornelius was
the Chair)®"

797.3 Later that day Mr Peter Smith recorded in his diary providing Mr
Cornelius with a briefing relating to the conduct of the committal, and
which included the subject “informer management file”.

The Civil Litigation

800. It is submitted on behalf of Mr Cornelius that the evidence demonstrates that
Mr Cornelius was deliberately isolated from the extent of Ms Gobbo’s role as a
human source.?’*

801. The submission first points to an email, dated 21 May 2010, which stated that
Mr Cornelius “had no awareness of the Purana detail”, contrasted in the email
to his knowledge of Ms Gobbo’s association with the Petra and Briars
Taskforces.8”® This is said to demonstrate that Mr Cornelius was not aware of
the full extent of Ms Gobbo’s role as a human source, in that he was not aware
of the extent of her dealings with the Purana Taskforce.

802. The Commissioner may accept that Mr Cornelius was not aware of the extent
of Ms Gobbo’s dealings with the Purana Taskforce, however it is submitted
that, given what he knew, this represents part of his failing. Mr Cornelius was

871 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [16.1], [22.48]-[22.49].
872 Submissions of Counsel Assisting, Volume 2, [3950]-[3951].

873 Submissions of Counsel Assisting, Volume 2, [3956].

874 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [16.1], [20.2].

875 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [20.4].
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803.

804.

805.

aware that details of Ms Gobbo’s role as a human source for the Purana
Taskforce were being deliberately withheld from him.

The email demonstrates that, in circumstances where Mr Cornelius indicated
he would have been obliged to inquire, he did not take steps to do so.

Further reliance is placed upon a note from a meeting attended by Mr
Cornelius and others regarding “Witness F Status” dated 21 June 2010.87° This
included a section seeking confirmation of the status of Ms Gobbo in each
investigation. The handwritten notes of Mr McRae indicate that Ms Gobbo had
the status of a “witness only”, and a “potential witness” in relation to Petra and
Briars. In relation to Purana it was noted “Not working for VicPol as human
source, “middle person — not a witness or source”, “no value to ongoing
investigations — possible witness”. These notes represented Ms Gobbo’s
status to the organisation at the time of the meeting, not at any earlier time.
They do not support the proposition that Mr Cornelius did not know that Ms

Gobbo had been a human source in relation to each of those investigations.

Whilst it may be the case that the withholding of such information occurred on
the basis of the “need to know” principle, Mr Cornelius, knowing that Ms Gobbo
was in fact a human source for the Purana Taskforce (and the Petra Taskforce)
had obligations as the Assistant Commissioner of the ESD to inquire into the
extent of her use as a human source.

Other issues arising

806.

807.

808.

Whilst the submissions on behalf of Mr Cornelius deal with a number of issues,
as referred to above, there are various matters in Counsel Assisting’s
submissions which are not dealt with and which bear directly upon the
likelihood that he knew of Ms Gobbo’s role as a human source earlier than he
is prepared to concede, and to an extent greater than he was prepared to
concede in evidence.

From the time of the first Petra Taskforce Steering Committee meeting in April
2007, Mr Cornelius understood that Ms Gobbo was a significant person of
interest for Petra investigators, and she was to be examined at the OPI. He
knew that Carl Williams required significant corroboration if charges were ever
to be laid, and that Ms Gobbo was an important source of corroboration for Carl
Williams who was alleging that his contact with Mr Paul Dale had occurred
through her. The evidence demonstrates a lack of inquiry by Mr Cornelius
about Ms Gobbo throughout the course of the investigation in circumstances
where it is to be expected he would want answers.

In October 2007, Mr Wilson had a discussion with Mr Waddell about bringing
Ms Gobbo before a coercive hearing. Mr Wilson noted the need to discuss it
further with Mr Overland. He then had a meeting with Mr Cornelius that
afternoon during which he provided an update in relation to the Briars
Taskforce investigation and the need to further discuss ‘3838’. Mr Cornelius
recalled a conversation about bringing ‘3838’ before the coercive body. Mr
Cornelius at the time was the Chair of the Briars Taskforce, and Mr Wilson’s
superior. It is submitted that as a matter of logic, that in order to have a

876 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [20.6].
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discussion about whether to bring Ms Gobbo before a coercive hearing, Mr
Cornelius would have to have known who she was.?”’

809. In March / April 2009, the time at which Mr Cornelius told the Commission he
learned that Ms Gobbo was a human source:

809.1. he was content to assume that Ms Gobbo had been registered as a
human source and only providing information in relation to the Briars
Taskforce and asked no questions to determine otherwise

809.2. he said he also learned for the first time that his investigators had
previously interviewed Ms Gobbo in January 2008 but was not
concerned as to why he had not been told about this. Given that Mr
Cornelius knew of Ms Gobbo’s use for the Briars Taskforce (as ‘3838’)
in September 2007, if it were the case that she had been registered for
the specific purpose of assisting Taskforce Briars, it is submitted that it
would seem strange that investigators would need to interview her.

809.3. despite knowing that Ms Gobbo had recently agreed to record a
conversation with Mr Dale and become a witness against him, and
even though it might have implications for that case if she did, he made
no inquiry as to whether Ms Gobbo might have provided information
used by the Petra Taskforce.®’®

810. Mr Cornelius’s actions in failing to inquire when he found out the objectively
extraordinary circumstances in which a barrister was a human source
contradict his assertions that he would have made inquiries if told this
information at an earlier time .87

811. There is evidence that Mr Cornelius knew that Ms Gobbo’s involvement as a
human source was broader than her assistance to the Briars Taskforce; for
instance:

811.1. An email from Mr Waddell on 1 June 2009 to Mr Cornelius, in which he
sought Mr Cornelius’s assistance to obtain further material from the
SDU. He referred to there being a ‘vast quantity of material’ and
explained that the material he had previously been supplied had been
based only upon a search of the name Waters. He requested that the
SDU holdings be searched for any reference of information about
various other names including those of three lawyers.%&

811.2. Itis submitted that it would not make sense to be requesting filtered
information from a vast quantity of material, if Ms Gobbo had only been
providing information relating to the Briars Taskforce.®8!

811.3. Mr Cornelius said in his statement to the Commission that he recalled
when Mr Waddell started reviewing SDU materials he was advised
they had ‘extensive holdings’ which did not seem right to him if Ms

877 Submissions of Counsel Assisting, Volume 2, [2582]-[2585].

878 Submissions of Counsel Assisting, Volume 2, [3623]; Transcript of Assistant Commissioner Luke
Cornelius, 24 January 2020, 12375.

879 Submissions of Counsel Assisting, Volume 2, [3620].

880 Submissions of Counsel Assisting, Volume 2, [3662]-[3664].

881 Submissions of Counsel Assisting, Volume 2, [3665]-[3688].
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812.

813.

814.

815.

816.

817.

Gobbo had only provided information in relation to Mr Lalor and Mr
Waters. 882

He made no inquiry to determine what assistance Ms Gobbo had provided
beyond the Briars Taskforce investigation.

Again, his actions in failing to inquire, when he suspected that Ms Gobbo’s role
as a human source with the SDU went beyond that related to the Briars
Taskforce investigation, contradict his assertions that he would have made
inquiries if made aware of this information at an earlier time.%3

On 5 August 2009, an extraordinary meeting of the Petra Taskforce
Management Committee took place in relation to issues around Ms Gobbo’s
entry to the witness protection program. During the meeting Mr Steven Smith
gave a briefing aided by a document providing a summary of interactions with
Ms Gobbo and her attitude to witness protection negotiations. A number of
entries referred to her seeking large amounts of money in relation to asset
seizures made by police for which she claimed credit. On 12 August 2009, at
Mr Cornelius’ request, Mr Peter Smith provided Mr Cornelius with a document
containing this information. When asked about this in evidence Mr Cornelius
said he did not recall attaching any credibility to the claim.®8* Such evidence
would have added to Mr Cornelius’s understanding of the type of matters in
which Ms Gobbo had previously assisted the police. Neither Petra nor Briars
involved asset confiscation. Purana investigations had been a significant
source of asset recovery.

As referred to earlier, in November 2009, Mr Cornelius was involved in
meetings in which there was discussion about a draft MOU which had been
amended by Ms Gobbo. Her proposed amendments meant that the agreement
included reference to her assistance to the Petra, Briars and Purana
Taskforces. The VGSO file note of the meeting indicated that Mr Cornelius
rang to check what assistance Ms Gobbo was giving in other matters. He then
instructed the lawyers that the agreement should be limited to Ms Gobbo’s
assistance to the Petra Taskforce. Mr Cornelius told the Commission that the
reference to the Purana Taskforce did not trigger further enquiries by him as it
was not relevant to the reason he was seeking to have Ms Gobbo enter the
Witness Protection Program.8

The submissions on behalf of Mr Cornelius refer to these last two matters as
merely ‘clues’.® However, in reply, it is submitted that they were clearly more
than that. As is apparent from evidence related to the civil litigation, discussed
above, Mr Cornelius had become aware that Ms Gobbo had been of assistance
to the Purana Taskforce, but had been content to be shielded from details as to
that assistance.

His reaction to the knowledge of Ms Gobbo’s involvement with Victoria Police
in relation to Petra and Purana, but especially the latter, appears to be in
contrast with evidence given by him that:

882 Submissions of Counsel Assisting, Volume 2, [3668].

883 Submissions of Counsel Assisting, Volume 2, [3620].

884 Submissions of Counsel Assisting, Volume 2, [3753]-[3764].

885 Submissions of Counsel Assisting, Volume 2, [3837]-[3843].

886 Responsive submissions of Victoria Police, Tranche 2, Luke Cornelius, [23.2].

217|Page



This submission has been redacted due to a range of non-publication claims. These claims are not yet resolved.

817.1. he would have understood that it would be extraordinary to use a
barrister, in particular a criminal defence barrister, as a human source

817.2. he would have understood the implications of Ms Gobbo, whom he
knew to represent key underworld figures, being a human source for
the SDU in circumstances where Mr Overland was interested, including
her likely use by the Purana Taskforce

817.3. he would have recognised such a situation to be fraught with risk and
would have asked questions in order to understand whether any
information being provided was subject to legal professional privilege,
or whether she was acting for those she was informing on

817.4. he would have wanted to be satisfied that there was significant
oversight of any such arrangement, that legal advice had been
obtained, and that there were definite boundaries or parameters in
place.88’

818. Until approximately mid 2010, Mr Cornelius was the Assistant Commissioner of
ESD. Itis submitted, for all the reasons above that Mr Cornelius must have
known that Ms Gobbo was a human source earlier that he is prepared to
concede, and to an extent greater than he is prepared to conceded. Even if Mr
Cornelius only had reason to suspect Ms Gobbo’s assistance to the Petra or
Purana Taskforces, it was incumbent upon him to inquire as to whether the use
of Ms Gobbo, which he knew was fraught with risk, had been improper in any
way, or was relevant in the prosecution of Mr Dale in any way.

819. Itis submitted that the evidence as a whole demonstrates that whilst there may
have been a deliberate strategy to keep detail of Ms Gobbo’s involvement from
Mr Cornelius in relation to matters other than the Petra and Briars Taskforce,
he was a willing party to that strategy. In circumstances were there was a clear
“need to know” by Mr Cornelius, there was a contentedness by him not to
know.

887 Submissions of Counsel Assisting, Volume 2, [3620].
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REPLY SUBMISSION: MR OVERLAND

820. A number of matters referred to by Mr Overland in his responsive submissions
are dealt with in this reply, namely:

820.1. Mr Overland’s awareness of Ms Gobbo informing upon Tony Mokbel

820.2. Mr Overland’s evidence that he gave instructions to investigators that
Ms Gobbo should not act for those upon whom she was informing

820.3. Mr Overland’s responsibility to ensure appropriate legal advice was
obtained

820.4. Mr Overland’s direction to keep ‘audit trails’

820.5. Mr Overland’s expectation that Ms Gobbo’s identity would be revealed
during court proceedings

820.6. The SDU, and the registration, handling and management of Ms
Gobbo falling outside the ambit of Mr Overland’s responsibility

820.7. That Mr Overland repeatedly urged an exit strategy for Ms Gobbo

820.8. Mr Overland’s involvement in the decision to transition Ms Gobbo to a
witness

820.9. Mr Overland’s knowledge of Ms Gobbo’s involvement with Mr Cooper

820.10. Mr Overland’s knowledge of Ms Gobbo’s involvement with Mr Thomas.

Mr Overland’s awareness of Ms Gobbo’s informing on Tony
Mokbel

821. Counsel for Mr Overland state that it is “bewildering” that Counsel Assisting
seek to establish that Mr Overland was aware as at 30 March 2006 that Ms
Gobbo had been representing Mr Tony Mokbel.

822. The reason why Counsel Assisting sought to do so was that Mr Overland’s
position as to when he knew of this fact changed during his evidence as
follows:

822.1. Mr Overland was asked when he became aware that Ms Gobbo acted
for Mr Mokbel. He said it was difficult for him to be confident that he
knew she was acting for Mr Mokbel at around the time of her
registration. He said it was clearly something that he became aware of
down the track. When asked what he meant by that he said he
believed it was around the time of the Commonwealth charges, around
the end of 2005 to early 2006.888

822.2. Mr Overland accepted that the desire of the police was that Ms Gobbo
provide information to Victoria Police to enable Mr Mokbel to be ‘put
away’.889

888 Transcript of Mr Simon Overland, 16 December 2019, 11353.
889 Transcript of Mr Simon Overland, 17 December 2019, 11442-11443.
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822.3. If Mr Overland was aware of Ms Gobbo’s representation of Mr Mokbel,
this would contradict his evidence that he instructed that Ms Gobbo
could not act for those she informed upon. Accordingly, it was put to
Mr Overland that he could not have it both ways; it could not be that he
gave that instruction if he was aware that she continued to represent
Mr Tony Mokbel.s©

822.4. Mr Overland then said that his understanding was that Ms Gobbo was
‘informing more against those around Mokbel’ and that this was with
the intention of building a case against him, saying that it was
‘messy’ .81

822.5. Mr Overland was then asked how it was that she continued to overtly
act for Mr Mokbel throughout the end of 2005, and throughout January
to March 2006, which was all known to him. Mr Overland responded
that he was not sure it was known to him. He said he did not
remember when he became aware Ms Gobbo was acting for Mr
Mokbel on those Commonwealth charges.?

822.6. Following this Counsel Assisting put before Mr Overland the front page
newspaper article from 30 March 2006 quoting and picturing Mr
Overland, which went onto the second page. Mr Overland said he
recalled the article.8%

822.7. Mr Overland was then shown the full front page and second page,
which included another article about Mr Mokbel having absconded
from his Commonwealth trial, and which on the second page included
a photo of Ms Gobbo who was identified as Mr Mokbel’s barrister.2% |t
was put to Mr Overland that he would have known at this time that he
would have known Ms Gobbo had been acting for Mr Mokbel. He
responded that he may have, but he was not a great reader of the
media.s®

823. In any event, Mr Overland now accepts that at the time of her registration, Mr
Tony Mokbel was or had been a client of Ms Gobbo’s. Mr Overland says
however, that there is no submission, or evidence, demonstrating that he was
aware that Ms Gobbo was providing information to Victoria Police about Mr
Tony Mokbel from September 2005.8%

824. In considering those submissions, the Commissioner should have regard to the
following matters:

824.1. On 12 September 2005, Mr O'Brien discussed with Mr Overland recent
events in relation to Ms Gobbo and the opportunities she now provided
in relation to Operation Quills. This was an investigation targeting Mr
Tony Mokbel.8” Whilst Mr Overland relies on the absence of a note in
his diary and his lack of recollection to the contrary, a strong inference
exists that Mr Overland would have been given some information as to
how Ms Gobbo came to be dealing with police, including her concerns

890 Transcript of Mr Simon Overland, 17 December 2019, 11443.
891 Transcript of Mr Simon Overland, 17 December 2019, 11443.
892 Transcript of Mr Simon Overland, 17 December 2019, 11443.
893 Submissions of Counsel Assisting, Volume 2, [1431].

894 Submissions of Counsel Assisting, Volume 2, [1442]-[1428].
895 Submissions of Counsel Assisting, Volume 2, [1432].

89 Responsive submissions of Mr Overland, 70-72 [189]-[194].
897 Submissions of Counsel Assisting, Volume 2, [194], [1331].
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824.2.

824.3.

824.4.

of conflict between the interests of Mr Mokbel and Mr Bickley. Mr
O’Brien’s note and evidence in this regard are at odds with Mr
Overland’s recollection.s® Counsel Assisting referred to this in their
primary submissions. Despite Mr Overland’s complaint at [70] of his
submission, Mr Overland has not properly dealt with the evidence in
this regard. In the face of Mr O’Brien’s diary note and his oral evidence
on this point, it is more likely that the absence of this detail in Mr
Overland’s diary is explained by the fact that Mr Overland did not
record it, rather than the conversation having not occurred. In light of
the foregoing, it is open to the Commissioner to find that Mr Overland
was aware of the proposal to obtain information from Ms Gobbo in
relation to Mr Tony Mokbel.

On 26 September 2005 (following meetings between Ms Gobbo and
the SDU on 16 and 21 September 2005) Mr Overland was present at a
meeting where there was discussion of Ms Gobbo’s registration,
information Ms Gobbo had provided concerning Mr Tony Mobkel’s
activities, and that Mr Tony Mokbel had asked her to assist in the
drafting of an exculpatory statement from Mr Bickley.8%°

On 27 September 2005 (following a further meeting the previous night
with Ms Gobbo), Mr Overland had a meeting with Mr Purton where he
was told, amongst other things, that Mr Cooper may roll over (of itself,
it is submitted, immediately a cause for concern that she was acting for
Mr Cooper), that Mr Tony Mokbel was concerned about Mr Bickley
implicating him (again, it is submitted, a cause for concern that she
was acting for Mr Bickley), and the potential for the introduction of an
undercover agent to Mr Tony Mokbel

Those tapes were to be relied upon in
both Commonwealth and State trials pending against Mr Tony Mokbel.
This last matter was not only related to Mr Tony Mokbel, but directly
bore upon the very trials pending for Mr Tony Mokbel in which Mr
Overland knew Ms Gobbo to be representing him.%®

On 21 October 2005, Mr Overland approved the Operation Posse
investigation plan which referred to information having been provided
by a human source that Mr Tony Mokbel was concerned about being
implicated by Mr Bickley, that various people were “cooking”
methylamphetamine for Mr Tony Mokbel, and that Mr Tony Mokbel was
attempting to source a corrupt detective within Victoria Police to gain
access to tape material from both Operation Kayak and Operation
Quills (this being the investigation in which Mr Bickley had been
charged).%!

825. Further, it was said by Mr Overland in the course of his evidence that it was his
understanding that Ms Gobbo was ‘informing more against those around
Mokbel’, providing information about other members of the syndicate in order
that a case could be built against him.%?

826.

Whilst this appears to acknowledge his awareness that she was also providing
information about Mr Tony Mokbel, even if this was not the case, it is submitted

898 See below at 845.4.2.

899 Submissions of Counsel Assisting, Volume 2, [1358].

900 Submissions of Counsel Assisting, Volume 2, [1361].

901 Submissions of Counsel Assisting, Volume 2, [1365]-[1366].

902 Transcript of Mr Simon Overland, 17 December 2019, 11442-11443.
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that Mr Overland, with his significant experience in the criminal justice system,
and someone legally qualified, could hardly have contemplated that the
administration of justice would be served by Victoria Police using the lawyer of
Mr Mokbel to indirectly implicate him in criminal offending.

Mr Overland’s claim that he gave instructions that Ms Gobbo
should not act for those upon whom she was informing

827. Mr Overland submits that he gave instructions to his investigators and those
managing Ms Gobbo that she could not continue to act for those upon whom
she was informing.%°3

828. It may be observed that Mr Overland gave evidence to the Commission that at
around the time Ms Gobbo was registered he was aware of various risks and
concerns related to her use:

828.1. He was aware that Ms Gobbo practised in the very area in relation to
which she was providing information to Victoria Police®*

828.2. He was aware of the potential implications arising from Ms Gobbo’s
profession and the fact that she was a human source®®

828.3. He was aware that she owed professional, legal and ethical duties to
clients and the court®®

828.4. He was aware that she had a secret role as an agent of the police
whilst providing information against criminals®®’

828.5. His concerns as to the use of Ms Gobbo by Victoria Police arose from:

828.5.1.  The possibility she might breach duties of privilege or
confidence owed to clients

828.5.2.  The possibility she might continue to act for clients about
whom she had secretly provided information to police®%®

828.6. He was aware that if Ms Gobbo acted contrary to the interests of her
clients, and in the interests of Victoria Police, there could be serious
consequences to the trial of any such person.®%®

829. Mr Overland said he expressed such concerns to both his investigators and
those managing Ms Gobbo on a number of occasions,®'° and it was his
understanding that Ms Gobbo would not act for people against whom she was
informing.

830. Similarly, Mr Overland had said in evidence to Mr Kellam in 2014; “I do recall
being very clear with my investigators and her managers that Ms Gobbo could
not provide information or be tasked in relation to current clients”. He said he

903 Responsive submissions of Mr Overland, [73], [84].

904 Transcript of Mr Simon Overland, 16 December 2019, 11312.

905 Transcript of Mr Simon Overland, 16 December 2019, 11312.

906 Transcript of Mr Simon Overland, 16 December 2019, 11313.

907 Transcript of Mr Simon Overland, 16 December 2019, 11313.

908 Transcript of Mr Simon Overland, 16 December 2019, 11313.

909 Transcript of Mr Simon Overland, 16 December 2019, 11313.

910 Transcript of Mr Simon Overland, 16 December 2019, 11313-11314.
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clearly recalled speaking with Mr Sandy White and Jim O’Brien about such
matters.®'! He confirmed this in his evidence to the Commission.

831. In his evidence to the Commission Mr Overland said he also recalled giving
such instruction to Mr Ryan.®*2

832. In his evidence to the Commission he also said that he recalled discussing
these issues with Dannye Moloney, the Commander of I&CS with line
supervision over the SDU.*® In 2014 he had indicated to IBAC that whilst he
may have discussed issues with Mr Moloney, he had no recollection of it.%*

833. In the submission on behalf of Mr Overland it is also asserted that he gave
such instruction to Crime Commander Terry Purton.t®

834. Mr Overland told the Commission that whilst he had provided instruction that
Ms Gobbo not represent persons she acted for, he could not recall ever
seeking assurance that Ms Gobbo was not advising or representing such
persons.%6

835. If Mr Overland gave such directions, it seems that those instructions were
ignored, as there is considerable evidence before the Commission that makes
it clear that Ms Gobbo did in fact provide incriminating information to the SDU
about people for whom she continued to act. Alternatively, Mr Overland gave
no such clear instructions. The Commissioner will need to determine whether
or not Mr Overland gave such an instruction, given that there appears to be
little or no evidence to support the position, save for Mr Overland’s assertion.

836. The Commissioner may consider there to be a number of options as to the
guestion of Mr Overland’s recognition of the risks and his response to those
matters.

Option 1. Mr Overland did not identify risks relating to conflict associated with
using Gobbo as a human source and therefore did not provide any instruction
to his investigators or those managing Ms Gobbo

837. Many police of senior ranks have submitted to the Commission that they failed
to identify risks associated with using Gobbo as a human source, in that:

837.1. whilst they may have appreciated the need to ensure they did not
receive privileged information in relation to cases in which Ms Gobbo
was then acting

837.2. they distinguished this from her ability to provide information about
those clients in relation to continued offending

911 Exhibit RC1.13 Transcript of IBAC examination Simon Overland, 22 November 2014, 39
IBAC.0002.0001.0005.

912 Exhibit RC915 Statement of Mr Simon Overland, 19 September 2019, 21 [114]
COM.0014.0001.0001.@.0021; Transcript of Mr Simon Overland, 16 December 2019, 11313.
913 Transcript of Mr Simon Overland, 16 December 2019, 11325.

914 Exhibit RC1.13 Transcript of IBAC examination Simon Overland, 22 November 2014, 44-45
IBAC.0002.0001.0005.

915 Responsive submissions of Mr Overland, 73 [200].

916 Transcript of Mr Simon Overland, 16 December 2019, 11313.
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837.3. they did not consider issues of conflict of interest in relation to Ms
Gobbo being able to continue to act in the best interests of her client
and consistently with her obligations to the court.

838. In relation to these submissions, it is noted that a number of members of lower
rank, such as DSC Burrows, recalled there being discussion about issues
amongst her crew (including Mr O’Brien) concerning the use of Ms Gobbo as a
human source, including concerns because of her profession.

839. Itis submitted that a more realistic proposition is that members of senior ranks
(and others) were aware of risks associated with Ms Gobbo continuing to
represent those that she was informing upon, however were content to allow
the situation which they justified to themselves.

840. Itis to be expected that Mr Overland, particularly as someone with legal
qualifications, would have identified the significant legal and ethical
complexities involved in a decision to use Ms Gobbo in such a manner.

841. Whilst it may be reasonable to conclude that Mr Overland would have identified
such obvious risks to the administration of justice and instructed his officers to
exercise great care, which is his stated position, it may be that such risks
simply did not occur to him, but by the time he did learn of Ms Gobbo’s
conduct, and the potential that trials may have been affected, matters had
progressed too far and he was unwilling or unable to admit error on his part.

842. However, it is submitted that the Commissioner should be slow to make such a
finding because Mr Overland eschews it. That is not his evidence. His clearly
stated position is that he was aware of such risks to the administration of
justice in Ms Gobbo’s use from the first time he learned that Ms Gobbo was
providing information to police. This should be accepted by the Commissioner.

Option 2: Mr Overland identified the risks associated with using Ms Gobbo as a
human source and provided instruction to investigators and those managing
Ms Gobbo that she could not continue to act for those upon whom she was
informing

843. As indicated above, this is Mr Overland’s stated position.

844. In relation to the second aspect, that is that Mr Overland instructed
investigators and those managing Ms Gobbo that she could not continue to act
for those upon whom she was informing:

844.1. Mr O’Brien disputed that he was ever given any such direction.®t” Mr
Sandy White similarly denied being given such an instruction. He did,
however, say that explicit directions had been given by Mr Overland in
relation to priority being given to ensuring the protection of Ms Gobbo’s
safety.o18

844.2. Mr Overland also refers in his submissions to his evidence to the
Commission that he recalled such a discussion with Mr Moloney, 929

917 Responsive submissions of Victoria Police, O’Brien submission, 271 [51.12].
918 Responsive submissions of the SDU, [18(F)].
919 Responsive submissions of Mr Overland, [73].
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844.3.

844.4.

844.5.

844.6.

844.7.

844.8.

however he had no such recollection when he was asked about it in
2014 before Mr Kellam.920

Mr Overland’s memory may not be reliable in relation to these events.
Prior to the discovery of diaries kept by him for a significant period
between 2003 and 2007, his evidence was that he did not keep diaries
at all whilst he was at Victoria Police.

when, on 27 September 2005, Mr Overland was briefed by Mr Purton
about plans in relation to Ms Gobbo, he wrote notes in his diary of
instructions he had given relating to the protection of Ms Gobbo from
compromise. In contrast, there were no notes of any instructions
directing that Ms Gobbo could not continue to act for those she was
informing upon, or the consequences that might have on court
proceedings.?2t The Commissioner might also observe that such an
instruction seems to be at odds with the evidence of a number of
members who have said that the question of who Ms Gobbo acted for
was for her, and not for Victoria Police. It seems that Mr Overland
accepts that given Ms Gobbo was in effect acting as an agent of
Victoria Police, she could be told who she could act for and who she
could not.

there is no record of any such instruction having been given or
received by investigators or the SDU, in circumstances where the
documents produced to the Commission, and evidence adduced
before it, indicate that the SDU were not as reluctant as investigators to
make notes about Ms Gobbo.

if such an instruction was given by Mr Overland, it is to be expected
that there would be evidence of consideration and discussion about
how the arrangements with Ms Gobbo would work, given that she
would have to cease acting for numerous clients. There is no such
evidence, and no one has given evidence of any such discussion.

it is hard to imagine Purana investigators and the SDU acting contrary
to such instructions, especially when disobedience could so easily be
detected.

there was no questioning by Mr Overland of Mr O’Brien or anyone else
in March 2006, by which time it would have been patently obvious to
him that Ms Gobbo had continued to act for Mr Tony Mokbel in
circumstances where she was informing on him, and informing on
others with a view that he would be arrested and implicated in further
offending. In such circumstances she would clearly not be acting in his
best interests.

845. That Mr Overland did not provide such instruction is also borne out by the
following circumstances:

845.1.

Mr Overland understood that Ms Gobbo was being used to provide
information against the Mokbel syndicate of which Mr Tony Mokbel
was the head.?22

920 Exhibit RC1.13, Transcript of IBAC examination Simon Overland, 22 November 2014, 45
IBAC.0002.0001.0005.

921 Responsive submissions of Mr Overland, [83].

922 Transcript of Mr Simon Overland, 16 December 2019, 11315.
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845.2. Mr Overland understood that Ms Gobbo became a human source in an
attempt to extricate herself from Mr Tony Mokbel and his associates,
as she could not walk away without her life being in danger.*z

845.3. Mr Overland’s contradictory view that Ms Gobbo becoming a source
was the “least worst decision”, as she was unable to walk away from
her role representing Mr Tony Mokbel and his associates.?*

845.4. Mr Overland was aware Ms Gobbo was not acting in Mr Tony Mokbel’s
interests, for instance;

845.4.1.

845.4.2.

845.4.3.

on 12 September 2005, Mr Overland discussed with Mr
O’Brien the recent dealings between Ms Gobbo and the
Police. Mr O’Brien noted:

Discussion re solicitor Nicola Gobbo +
opportunities re Op Quills to consider ACC
hearings to Discussed recent AFP investigation
re Mokbel + A/C query re Mokbel State charges
brief + time frames

Mr O’Brien stated that on 12 September 2005 he was asked
by Mr Overland to assume formal management of the
Purana Taskforce. The contemporaneous note suggests he
did have a discussion with Mr Overland about Mr Gobbo
with Mr Overland. The reference to ‘opportunities’ is
undoubtedly a reference to utilising Ms Gobbo as an
informer against Mokbel. Operation Quills was an operation
targeting Mr Mokbel. Ms Gobbo had come to talk to police
about Mr Mokbel by virtue of her representation of Mr
Bickley in Operation Quills and her concerns about
representing the conflicting interests of Mr Bickley and Mr
Mokbel. It is to be inferred Mr O’Brien explained this to Mr
Overland in discussion of what opportunities she could bring
to their investigation. Mr O’Brien gave evidence that it was
obvious from his note that he discussed with Mr Overland
Ms Gobbo coming in as an informer.92¢ That Mr Overland
did not record the details in his diary or remember the
meeting, is a matter that the Commissioner should consider,
but it does not prevent a conclusion if it is reasonably likely
that he was made aware. Mr Overland’s ability to recall
matters was far from perfect.

on 27 September 2005, he was told of information provided
by Ms Gobbo relating to Mr Tony Mokbel’s concern that Mr
Bickley might ‘roll over’, and he was briefed on a potential
strategy involving Ms Gobbo introducing an undercover
operative to Mr Tony Mokbel in relation to a possible

intention to |GG

923 Transcript of Mr Simon Overland, 17 December 2019, 11442,

924 Transcript of Mr Simon Overland, 17 December 2019, 11442,

925 Transcript of Mr James (Jim) O’Brien, 4 September 2019, 5514-5515.
926 Submissions of Counsel Assisting, Volume 2, [1700].
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845.4.4. Such information was also referred to in the Operation
Posse Investigation Plan approved by Mr Overland on 21
October 2005.9

845.5. Ms Gobbo represented, and continued to represent, Mr Tony Mokbel
in relation to those Commonwealth and State charges, in
circumstances in which Mr Overland must have been aware of such
representation. 928

Option 3: Mr Overland identified the risks associated with using Ms Gobbo as a
human source and failed to direct his investigators and those managing Ms
Gobbo

846. It is submitted therefore that Mr Overland:

846.1. identified the risks associated with using Ms Gobbo as a human
source, including the potential for serious consequences to subsequent
criminal proceedings

846.2. failed to direct his investigators and those managing Ms Gobbo that
she could not continue to act for those she was informing against or,
alternatively, could not inform against people for whom she was acting
or had acted.

847. That such instruction or instructions were not given by Mr Overland must be
seen in the context that:

847.1. never before had a lawyer been used in such a manner; a manner
which must have been appreciated by Mr Overland to be extraordinary.

847.2. an earlier Purana strategy to target members of criminal networks to
testify against others was recognised by Mr Overland as involving
complex legal and ethical issues such that he had consulted with the
DPP and senior crown prosecutors about those matters before
engaging in such undertakings.92°

847.3. Mr Overland recognised that the use of human sources in general
could be ethically and legally complex, and Ms Gobbo’s case was very
complex.930

847.4. Mr Overland was aware of the serious consequences to criminal
proceedings of any such person if Ms Gobbo was acting contrary to
their interests. %!

847.5. at no stage thereatfter, did Mr Overland make any inquiry as to whether
Ms Gobbo was acting for, or continuing to act, for those about whom
she provided information, noting in particular that:

847.5.1. her continued representation of Mr Tony Mokbel must have
been apparent to hims?32

847.5.2. his evidence when asked about his awareness of Ms
Gobbo’s representation of Mr Cooper at the time he and Mr

927 Submissions of Counsel Assisting, Volume 2, [1364]-[1367].

928 Submissions of Counsel Assisting, Volume 2, [1095.6], [1097.4], [1417]-[1432].

929 Submissions of Counsel Assisting, Volume 2, [415]-[419].

930 Transcript of Mr Simon Overland, 16 December 2019, 11330-11331, 11442, 11702.
931 Transcript of Mr Simon Overland, 16 December 2019, 11313.

932 Transcript of Mr Simon Overland, 16 December 2019, 11313-11314.
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O’Brien met with the DPP, Mr Coghlan, in the days prior to
his arrest was: ‘I think, look | think | knew she had acted
for a lot of these people in the past. But I'm not clear
whether | knew — I don’t believe | knew she was currently
acting for himss

847.5.3. the likelihood, if he didn’t already know it, that he learned of
Ms Gobbo’s representation of Mr Cooper around this time
as he and Mr O’Brien were discussing with the DPP, Mr
Coghlan QC, the possibility of obtaining an adjournment of
Mr Cooper’s upcoming plea hearing.* This matter is
considered below at [906] to [916].

848. In the submissions of Counsel Assisting, if Mr Overland had provided such an
instruction, it would have meant that further use of Ms Gobbo was impractical.
If Ms Gobbo ceased to act, not only would she ostensibly have put herself in
danger, she would have lost the confidence of and access to the very people
she was supposed to be informing upon.

849. Itis recognised that Mr Overland should not be alone in any such finding. The
plan to use Ms Gobbo was being considered by other very senior police with
relevant responsibilities who were experienced with human source
management and investigations involving human sources. It could not be that
Mr Overland was the only senior member of police who appreciated the
existence of such concerns and chose not to question them.

Failure to ensure appropriate legal advice

850. Submissions on behalf of Mr Overland suggest there was no obligation upon
Mr Overland to ensure appropriate legal advice was obtained, noting amongst
other matters that he did not manage the SDU and the policy required him to
be divorced from the process of her risk assessment.?3

851. The Commissioner should note the following matters. Mr Overland oversaw
the Crime Department. His officers were responsible for the investigation, and
the laying of charges. The Crime Department could not eschew the
responsibility of ensuring that the evidence founding the charges they brought
had been obtained appropriately. In circumstances where Mr Overland
understood that it was proposed to (and that investigators ultimately did) gather
evidence based upon the legally and ethically complex scenario of using a
lawyer to inform on those she was representing, there was an obligation upon
investigators and those overseeing them to ensure that the evidence to be
relied upon would not be tainted in any way.

852. The effect of any legal advice, if it had been sought, would at the very least
have included restrictions similar to the instructions Mr Overland has claimed
he had given; that Ms Gobbo could not continue to act for those upon whom
she was informing. This would have rendered the use of Ms Gobbo as a
human source impractical for the reasons referred to above.

933 Submissions of Counsel Assisting, Volume 2, [1895.7].
934 Submissions of Counsel Assisting, Volume 2, [1895].
935 Responsive submissions of Mr Overland, [91]-[93].
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853.

854.

855.

856.

857.

It is submitted that these reasons, in combination with the matters referred to in
[847] above indicate that the decision not to seek legal advice in relation to Ms
Gobbo’s use was deliberate.

This is further borne out when one considers Mr Overland’s response in
December 2008 and January 2009, when he was informed of possible
outcomes arising from the use of Ms Gobbo, should she become a witness and
her role as a human source be exposed. Those possible outcomes revealed
concern on the part of those who had been managing Ms Gobbo that her use
might have been contrary to the administration of justice in that:

854.1. previous convictions and future prosecutions, such as that of Mr Tony
Mokbel, might be jeopardised

854.2. there may be government, judicial or OPI inquiry into her use.

Mr Overland’s response when he was told of these matters was not to inquire
any further as to the basis of such concerns.

In the circumstances known to him in 2005, the failure to ensure appropriate
legal advice was taken at the outset was most serious.

The further failure to inquire into, report to the Chief Commissioner and obtain
legal advice upon his becoming aware of the matters raised in [854] ought be
viewed as an even more serious failing.

Direction to keep ‘audit trails’

858.

859.

860.

Mr Overland submits that his instruction to Mr Purton to keep ‘audit trails’ is
inconsistent with any belief or apprehension that Ms Gobbo’s role as a human
source was, or would become, improper or unlawful, and was reflective of his
expectation that ‘full and appropriate disclosure would be made to prosecuting
authorities when necessary’.93

The relevant diary entry referred to by Mr Overland is dated 27 September
2005. It first records Mr Overland being provided with details from a debriefing
of Ms Gobbo by the SDU. This included discussion of a possible strategy
involving the introduction of an undercover operative to Mr Tony Mokbel in
relation to the possibility that he would |

937 At that time Ms Gobbo was representing Mr Tony Mokbel in
relation to both Commonwealth and State charges, trials of which were
pending. Both prosecutions relied upon those tapes.

Following this, Mr Overland’s diary entry indicated discussion of matters
relating the handling of information received from Ms Gobbo:

Discussed handling of information from 3838 — highly sensitive
IR as normal — Contact reports held by TP

Discuss with lan Thomas re management — need to keep info
extremely tight and with audit trails

936 Responsive submissions of Mr Overland, [19(d)(v)], [20(a)], [83].
937 Submissions of Counsel Assisting, Volume 2, [1700].
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861. Those parts in bold were not reproduced in the excerpt referred to in
submissions for Mr Overland.®® An analysis of the whole entry provides a
different complexion than that contended for by Mr Overland.

862. During the relevant period lan Thomas was either the Superintendent or Acting
Commander of I&CS, the Department in which the SDU was situated.

863. Itis apparent that the instruction to keep audit trails, as with his recording of the
‘need to ensure 3838 not burnt in any plan’, was not given for the purposes of
ensuring the ability to make ‘full and appropriate disclosure’. The directions
were made with a different purpose in mind. It is submitted that it was a
demonstration of Mr Overland’s concern to avoid compromise of Ms Gobbo’s
identity. It is likely that he wanted to ensure that the SDU information was only
given to those who should have it, and that a record was kept to ensure that it
could be ascertained who held such information. This can be considered in the
context of Mr Overland’s experience with the Hodson murders which had
occurred in circumstances where a file containing records demonstrating
Terrence Hodson to be an informer had gone missing and was leaked.

864. Mr Overland was an experienced police officer who was cognisant that there
would be disclosure obligations in subsequent proceedings. In this regard he
instructed that information reports were to be ‘normal’ and held by Mr Purton.
He was aware that the ‘normal’ situation in relation to the intelligence contained
in information reports, and thus that which would potentially be disclosed to the
courts, was that it would be sanitised; these reports would not indicate the
source of the intelligence within. Informer privilege operates to ensure that, but
for in the most exceptional circumstances, the identity of an informer would not
be revealed.

Mr Overland’s expectation that Ms Gobbo’s identity would be
revealed during court proceedings

865. It has been submitted on behalf of Mr Overland that he understood that his very
experienced investigators were making appropriate disclosure as to the use of
Ms Gobbo as a source, and that he expected that Ms Gobbo’s role would be
revealed during the court process. It is said that his expectation of full
disclosure arose because of his appreciation as to the sensitivity of using her
as a human source and his belief that her risk of exposure was significant given
criminals were attuned to looking across briefs of evidence to identify
patterns.s3

866. If, as he claimed, Mr Overland always understood that the use of a barrister as
a human source was contentious and therefore subject to challenge,®** and he
truly anticipated disclosure and examination of Ms Gobbo’s role during the

938 Responsive submissions of Mr Overland, [83].

939 Responsive submissions of Mr Overland, [20], [94]-[98]; Transcript of Mr Simon Overland, 19
December 2019, 11333, 11754.

940 Transcript of Mr Simon Overland, 19 December 2019, 11824.
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867.

868.

869.

court processes, it cannot be imagined that he would have forged ahead in the
use of Ms Gobbo without having first sought some reassurance about its
legality and appropriateness, lest Ms Gobbo be compromised for nought.

A genuine belief that there was to be full disclosure to the prosecution would be
evidenced by an engagement with the DPP. Mr Overland had engaged with
the DPP in relation to Purana’s early strategy to target members of criminal
networks to testify against others, where he had appreciated legal and ethical
complexities existed.

The information received by Mr Overland during Ms Gobbo’s use would have
led him to understand that Ms Gobbo’s role had not been dealt with during the
court process:

868.1. On 17 July 2007, Mr Overland was present at a meeting with Mr
Blayney, Mr O’Brien and Mr Brown. There were discussions as to the
possibility that Ms Gobbo would be a witness in the Karam matter. Mr
Blayney raised concerns about the legal complexities involved in Ms
Gobbo’s use as a human source. It must have been appreciated by
those present that Ms Gobbo had been informing on Mr Karam at the
same time she had been informing upon him. Mr Blayney suggested
that a hypothetical legal advice be sought to work through various
scenarios. If Mr Overland had understood that Ms Gobbo’s use as a
human source had been approved in court processes to that point, this
would have been raised. The evidence indicates it was not. Rather,
Mr O’Brien and Mr Sandy White discussed the potential for overturned
convictions and legal advice the following day.9

868.2. On 6 August 2007, Mr Overland was involved in further discussion of
the issues involved in Ms Gobbo’s use as a witness in the Karam
matter or continued use as a human source. Mr Overland was briefed
that Ms Gobbo could not be deactivated, nor could she become a
witness, for reasons relating to the avoidance of compromise of her
identity as a human source through court processes.2

868.3. In December 2008 and January 2009, Mr Overland was informed of
possible outcomes arising from the use of Ms Gobbo should she
become a witness and her role as a human source be exposed. Those
possible outcomes revealed concern on the part of those who had
been managing Ms Gobbo that her use might have been contrary to
the administration of criminal justice and that:

868.3.1. previous convictions and future prosecutions, such as that of
Mr Tony Mokbel, might be jeopardised

868.3.2. there may be government, judicial or OPI inquiries into her
use.

The concerns being raised by the SDU were not consistent with a court having
previously determined whether disclosure of Ms Gobbo’s role was required as
would be expected.o+

941 Submissions of Counsel Assisting, Volume 2, [2414]-[2427].
942 Submissions of Counsel Assisting, Volume 2, [2506].
943 Submissions of Counsel Assisting, Volume 2, [3485].
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870.

871.

Mr Overland never made any inquiry into such matters, either with the SDU or
his investigators, before or after these concerns were raised with him in
December 2008 and January 2009.94

Counsel Assisting have accordingly submitted that the Commissioner should
not accept that Mr Overland was unaware that Ms Gobbo’s role as a human
source had not been disclosed previously.®*s Nor should it be accepted that he
had that expectation from the outset.

Ms Gobbo’s registration, handling and management was not
Mr Overland’s responsibility

872.

873.

Mr Overland submits in response to a number of Counsel Assisting
submissions, that the SDU was outside his chain of command both when he
was Assistant Commissioner Crime and Deputy Commissioner, and instead
formed part of the Intelligence and Covert Support (I&CS) Department.4®

Counsel Assisting do not submit that Mr Overland was alone responsible for
Ms Gobbo’s registration, handling and management as a human source,
however it is submitted that he was in part responsible and the evidence
demonstrates that he did play a significant role in such matters:

873.1. Mr Overland said in evidence; “While | did not specifically authorise her
role, equally | did not stop it for the reasons | have set out in this
statement...”4" This was an acknowledgement that Mr Overland would
have had a say in Ms Gobbo’s use as a human source.

873.2. Mr Overland told IBAC in 2014 and confirmed in his evidence to the
Commission that he issued an instruction to both investigators and
those managing Ms Gobbo, namely Mr Sandy White, that she should
not continue to represent those she was informing upon.

873.3. On 26 September 2005, he diarised an instruction at a Purana
Taskforce Update meeting of the ‘need to manage this source very
carefully — [Terry Purton] to be fully involved’.®#¢ Mr Purton was the
Commander of Crime, under his Command.

873.4. On 27 September 2005, he diarised the need to ensure that Ms
Gobbo was not compromised or ‘burnt’ in any plan involving the
introduction of an undercover operative, as referred to above at [860].

873.5. On 21 October 2005, he approved Operation Posse, which was to use
Ms Gobbo’s ongoing information, and he thereafter received regular
briefings in relation to that Operation, including in relation to Ms
Gobbo.9

873.6. On 16 February 2006, Mr Overland instructed Mr Biggin that Ms Gobbo
was a very significant source and her protection was to be a priority,
and there should be discussion of tactics to manage her protection.®

944 Submissions of Counsel Assisting, Volume 2, [3541].

945 Submissions of Counsel Assisting, Volume 2, [3539].

946 Responsive submissions of Mr Overland, [19(d)(iii)], [62]-[68], [92].

947 Submissions of Counsel Assisting, Volume 2, [1420], [1435], [1890.4].

948 Submissions of Counsel Assisting, Volume 2, [194].

949 Submissions of Counsel Assisting, Volume 2, [1364]-[1367], [1787], [1797], [1799].
950 Submissions of Counsel Assisting, Volume 2, [1511]-[1512].
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873.7. In March 2006, when concerns arose that Ms Gobbo’s phone was
being intercepted by the AFP, Mr Overland was involved in making an
inquiry with the AFP.9!

873.8. On 17 May 2006, following the ostensible success of the Operation
Posse investigation plan, Mr Overland took part in a meeting with Mr
Sandy White and Mr Peter Smith of the SDU in which they discussed
the process for withdrawal of Ms Gobbo as a human source.?s2

873.9. In June and July 2006, Mr Overland became involved when it became
apparent that the OPIl and ESD in Operation Khadi were planning to
summon Ms Gobbo to a coercive examination and there was an
application to put a telephone intercept on her phone. This included Mr
Overland informing a number of people about Ms Gobbo’s identity as a
human source. Mr Overland’s involvement was sought by Mr Biggin
and Mr Sandy White. As a consequence, he met with Mr Ashton of the
OPI in which the matter of Ms Gobbo being called for coercive
examination was discussed.??

873.10. In December 2006, upon being told that Ms Gobbo had received death
threats, Mr Overland sent a message to the SDU enquiring whether Ms
Gobbo could be ‘eased out’.95

873.11. According to the submissions on behalf of Mr O’Brien, in April and May
2007 the Purana Taskforce was looking to end its engagement with Ms
Gobbo, whilst the Petra Taskforce was identifying her as a person of
interest in relation to the execution of Terrence and Christine
Hodson.?ss Mr O’Brien spoke about these matters with Mr Overland on
19 April 2007.%5¢ The SDU had been discussing the need to deactivate
Ms Gobbo in the days prior to this.?

873.12. According to the submissions of Mr O’Brien, the competing interests
coalesced in a meeting between Mr Sandy White and Mr Ryan on 10
May 2007, after which Mr Sandy White noted it was necessary to
“delay exit strategy pending DC approval for conversation with HS re
Dale etc:” Mr Overland approved such a conversation on 16 May 2007,
it took place on 21 May 2007, and Mr Overland was briefed by Mr
Sandy White on 25 May 2007.%5¢ Following this the SDU was no longer
planning an exit strategy, considering her value to be high, particularly
in relation to ‘corruption issues and murder investigation involving
serving and ex police’.9%°

873.13. Following the service of an OPI summons on Ms Gobbo on 11 July
2007, with resulting concerns about her being compromised, Mr
Overland became involved in the issue.%0°

951 Submissions of Counsel Assisting, Volume 2, [2762].

952 Submissions of Counsel Assisting, Volume 2, [1581]-[1586].

953 Submissions of Counsel Assisting, Volume 2, [1966]-[2081].

954 Submissions of Counsel Assisting, Volume 2, [1726].

955 Responsive submissions of Victoria Police, Tranche 1, 342 [53.48(a)].
956 Submissions of Counsel Assisting, Volume 2, [2284].

957 Submissions of Counsel Assisting, Volume 2, [2282].

958 Responsive submissions of Victoria Police, Tranche 1, 342 [53.48(b),(c)]; Submissions of Counsel
Assisting, Volume 2, [2331].

959 Submissions of Counsel Assisting, Volume 2, [2341].

960 Submissions of Counsel Assisting, Volume 2, [2405]-[2413].
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873.14. Following Ms Gobbo’s information to the SDU in relation to Mr Karam
in June 2007 which assisted in the discovery by the AFP in a shipment
of ecstasy, there was contemplation that Ms Gobbo might become a
witness. On 17 July 2007, Mr Overland was present at a meeting
where issues around Ms Gobbo were discussed, including as to her
safety, and also as to the legal complexities involved in her use, with
Mr Blayney suggesting a hypothetical legal advice be obtained at this
meeting.%!

873.15. On 24 July 2007, Mr Overland instructed members of the Crime
Department to convene a meeting to discuss options as to Ms Gobbo’s
future as a witness or otherwise. The meeting was attended by various
Crime Department officers (Mr Blayney, Mr Brown, Mr Ryan, Mr
O’Brien and Mr O’Connell) along with Mr Biggin and Mr Sandy White.

It was agreed that Mr Overland would be briefed on the issues
discussed.??

873.16. On 6 August 2007, Mr Overland was briefed by Mr Biggin, Mr Sandy
White, Mr Blayney and Mr Ryan about the options as to Ms Gobbo’s
future. It was determined that Ms Gobbo would not be a witness, that
she could not be deactivated, and that she would continue to be
managed as a human source without tasking and with any intelligence
being risk assessed prior to dissemination. There was discussion
about the use of Ms Gobbo as a human source by the Briars and Petra
Taskforces.963

873.17. On 21 September 2007, Mr Overland met with Mr Biggin and Mr Sandy
White to discuss the use of Ms Gobbo
Mr Waters for the benefit of the
Briars Taskforce investigation.%4

873.18. In August 2008, Mr Overland spoke with Mr Ashton about dispensing
with the need to recall Ms Gobbo to the OPI.%5

873.19. In August 2008, Mr Overland gave a direction to Mr Moloney (the
Commander of I&CS) to supply Mr Ashton with details of human
sources, including Ms Gobbo.%s¢

873.20. From 3 December 2008, Mr Overland was significantly involved in
discussions in relation to the tasking of Ms Gobbo to record a
conversation with Mr Dale, and in the face of opposition from members
of the SDU and their superior, made the ultimate decision that she
should transition from human source to be a witness in his trial.%7

874. ltis clear from the matters raised above, that Mr Overland had the ability to
exercise authority and influence in the recruitment, handling and management
of Ms Gobbo as a human source, and that he did so throughout her period of
her registration.

961 Submissions of Counsel Assisting, Volume 2, [2414]-[2427]; Responsive submissions of Victoria
Police, Tranche 1, 342 [53.49]-[53.50].

962 Submissions of Counsel Assisting, Volume 2, [2468]-[2482].

963 Submissions of Counsel Assisting, Volume 2, [2504]-[2509].

964 Submissions of Counsel Assisting, Volume 2, [2563].

965 Submissions of Counsel Assisting, Volume 2, [3282].

966 Submissions of Counsel Assisting, Volume 2, [3291].

967 Submissions of Counsel Assisting, Volume 2, [3391]-[3431], [3467]-[3539].
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Mr Overland’s urging of an exit strategy

875. It is submitted on behalf of Mr Overland that Counsel Assisting have not dealt
with the fact that Mr Overland ‘repeatedly’ urged an exit strategy. It is said that
this is inconsistent with any notion of his cultivation, or acquiescence in, the
ongoing receipt of privileged information because he believed it to be helpful for
police investigations.

876. It is noted that the submission on behalf of Mr Overland raises his involvement
in two matters, a meeting on 17 May 2006 and his enquiry on 11 December
2006. In assessing Mr Overland’s intentions as to the continued use of Ms
Gobbo, the Commissioner should have regard to the following matters:

876.1. On 17 May 2006, Mr Overland’s attendance at a meeting with
members of the SDU where discussion was held as to a reward for Ms
Gobbo and the process for her withdrawal as a human source.%8

876.2. On 11 December 2006, Mr Overland made an enquiry of the SDU
about whether Ms Gobbo could be ‘eased out’ upon learning she had
received threats.%°

876.3. In April and May 2007, the Purana Taskforce was looking to end its
engagement with Ms Gobbo, whilst the Petra Taskforce was identifying
Ms Gobbo as a person of interest in relation to the murders of Terrence
and Christine Hodson.®7

876.4. On 10 May 2007, a meeting took place between Mr Sandy White of the
SDU and Mr Ryan of the Petra Taskforce to discuss Ms Gobbo,
including the proposed exit strategy and a proposed debriefing of her in
relation to matters related to the Petra Taskforce investigation. It was
determined to delay the exit strategy pending approval by Mr Overland
for the debriefing of Ms Gobbo.91

876.5. On 16 May 2007, Mr Overland gave his approval for the debriefing of
Ms Gobbo.*72

876.6. On 21 May 2007, the debriefing took place.®”

876.7. On 22 May 2007, Mr Ryan was briefed as to Ms Gobbo’s debriefing
and was to brief Mr Overland.’4

876.8. On 25 May 2007, Mr Overland met with Mr Sandy White. They
discussed the debriefing of Ms Gobbo, the SDU desire to exit Ms
Gobbo without bitter recriminations given her object had been to have
the Mokbels out of her life, concerns over the OPlI summoning her to a
compulsory hearing, and her ‘ongoing viability’ as a human source in
relation to the investigations of the Petra and Briars Taskforces. It is

968 Submissions of Counsel Assisting, Volume 2, [1581]-[1586].

969 Submissions of Counsel Assisting, Volume 2, [1724]-[1727].

970 Responsive submissions of Victoria Police, O’Brien, 342 [53.48].

971 Submissions of Counsel Assisting, Volume 2, [2319]-[2320]; Responsive submissions of Victoria
Police, O’Brien, 342 [53.48].

972 Submissions of Counsel Assisting, Volume 2, [2323]-[2324]; Responsive submissions of Victoria
Police, O’Brien, 342 [53.48].

973 Submissions of Counsel Assisting, Volume 2, [2326]-[2328]; Responsive submissions of Victoria
Police, O’'Brien, 342 [53.48].

974 Submissions of Counsel Assisting, Volume 2, [2358]; Responsive submissions of Victoria Police,
O’Brien, 342 [53.48].

235|Page



This submission has been redacted due to a range of non-publication claims. These claims are not yet resolved.

876.9.

876.10.

876.11.

876.12.

876.13.

876.14.

apparent that the SDU did not continue with its planned exit of Ms
Gobbo following this meeting, instead referring to her value as a
human source remaining high, particularly in relation to corruption
issues and murder investigations involving serving and ex-police.®?
This referred to the Petra and Briars Taskforce investigations, both of
which Mr Overland had significant interest in.

In June 2007, whilst she was appearing on behalf of Mr Karam in his
trial, Ms Gobbo copied and provided the SDU with documents given to
her for safe keeping by Mr Karam. This information assisted law
enforcement authorities to identify the ‘Tomato Tins’ ecstasy shipment.
She was thereafter tasked by the SDU in relation to that
investigation.®’s It is apparent from his subsequent discussions as to
Ms Gobbo potentially being a witness against Mr Karam that Mr
Overland was informed of Ms Gobbo’s role in this matter.

In July 2007, concerns about compromise of Ms Gobbo’s role arose
when she was summoned to appear before the OPI. These concerns
were elevated to Mr Overland.??

On 17 July 2007, a discussion about Ms Gobbo took place between Mr
Overland, Mr O’Brien, Mr Blayney and Mr Brown. There was
discussion about the mitigation of risks associated with Ms Gobbo’s
compromise and the potential for her to become a withess against Mr
Karam. Mr Blayney raised his concern about the ‘legal complexities’
involved in the use of Ms Gobbo as a human source and suggested
that they receive a hypothetical legal opinion.®?

On 24 July 2007, Mr Overland instructed members of the Crime
Department to convene a meeting to discuss options as to Ms Gobbo’s
future as a witness or otherwise. The meeting was attended by various
Crime Department officers (Mr Blayney, Mr Brown, Mr Ryan, Mr
O’Brien and Mr O’Connell) along with Mr Biggin and Mr Sandy White.

It was agreed that Mr Overland would be briefed on the issues
discussed.®

On 6 August 2007, Mr Overland was briefed by Mr Biggin, Mr Sandy
White, Mr Blayney and Mr Ryan about the options as to Ms Gobbo’s
future. It was determined that Ms Gobbo would not be a witness, that
she could not be deactivated, and that she would continue to be
managed as a human source without tasking and with any intelligence
being risk assessed prior to dissemination. There was discussion
about the use of Ms Gobbo for the Briars and Petra Taskforces.9°

On 21 September 2007, Mr Overland met with Mr Biggin and Mr Sandy

White to discuss the use of Ms Gobbo I
-

975 Submissions of Counsel Assisting, Volume 2, [2331], [2341]-[2342].

976 Submissions of Counsel Assisting, Volume 2, [2343]-[2344], [2797]-[2800]; Responsive submissions
of Victoria Police, O’Brien, 342 [53.48].

977 Submissions of Counsel Assisting, Volume 2, [2401]-[2413].

978 Submissions of Counsel Assisting, Volume 2, [2418]-[2427].

979 Submissions
980 Submissions
981 Sybmissions

of Counsel Assisting, Volume 2, [2468]-[2482].
of Counsel Assisting, Volume 2, [2504]-[2509].
of Counsel Assisting, Volume 2, [2563].
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876.15. Around 16 April 2008, Mr Overland became aware that Ms Gobbo’s car
had been set alight in an escalation of the threats to her.92

876.16. On 5 September 2008, Mr Overland was briefed by Mr Wilson in
relation to prison letters in which Carl Williams discussed Ms Gobbo’s
role with the Purana Taskforce.®

876.17. In December 2008, Mr Overland became involved in the decision that
Ms Gobbo should be transitioned from a human source to a witness.

877. Noting the above, it is submitted that:

877.1. In May 2006, Mr Overland was content to have Ms Gobbo exited as a
human source following the success of Operation Posse.

877.2. In December 2006, Mr Overland was conscious that Ms Gobbo’s role
as a human source should not be compromised and considered the
best course was having her ‘eased out’.

877.3. From May 2007, Mr Overland thought Ms Gobbo would be of further
use to new investigations which had been established and he was
content that she remain a human source.

877.4. In July and August 2007 there was contemplation of Ms Gobbo
becoming a witness or being deactivated. Mr Overland was involved in
decision making that she should remain a human source and be used
in the Petra and Briars investigations. This occurred in circumstances
where there was questioning of the ‘legal complexities’ occasioned by
her use as a human source, and for which no legal advice was taken.

877.5. In December 2008, Mr Overland had reached a point where various
issues were coalescing and decisions as to Ms Gobbo’s future status
needed to be made. His decision making is examined further in the
following paragraphs.

The inherent unlikelihood Mr Overland would have decided to
transition Gobbo from human source to witness if he was
aware of her inappropriate use as a human source

878. Mr Overland submits that his insistence that Ms Gobbo give evidence in
relation to the Petra matters permits of only two possibilities:

878.1. His belief that his instruction that an audit trail would have been
complied with and would reveal no wrongdoing by him, his direction
that Ms Gobbo could not continue to act for people if she was providing
information about them had been followed, and his expectation that
appropriate disclosure had occurred

878.2. He knew or believed his role in relation to Victoria Police dealings was
unlawful or unethical but acted in a self-destructive manner to resist
opposition against such a decision and expose their dealings with Ms
Gobbo to scrutiny. s

982 Submissions of Counsel Assisting, Volume 2, [3218].
983 Submissions of Counsel Assisting, Volume 2, [3323]-[3329].
984 Responsive submissions of Mr Overland, [20], [102].
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879.

880.

881.

882.

Matters related to various aspects of the first possibility are dealt with above.

In relation to the second possibility, the nature of the concerns raised with Mr
Overland in December 2008, and more formally in the SWOT analysis in
January 2009, made clear to Mr Overland that disclosure of Ms Gobbo’s role
had not previously occurred. It could not be that past convictions and future
prosecutions might be jeopardised, or that there would be such serious
concerns about judicial, OPI or government inquiry if Ms Gobbo’s role had
been previously examined and sanctioned by the court. Effectively the SDU
were arguing that Ms Gobbo should not be a witness as there was a risk of her
exposure as a human source in court processes. They did not want any such
examination of the handling and management of Ms Gobbo to occur — they
wanted these issues to remain hidden. Mr Overland submits for this reason
that his decision to transition Ms Gobbo to the role of witness would not have
occurred had he been aware of her inappropriate use.

The actions of Mr Overland do not simply permit of the two possibilities outlined
above. There were risks to Victoria Police and Mr Overland in whatever
decision was made. Consequently, Mr Overland had to engage in a balancing
process:

881.1. There was significant risk to both Ms Gobbo and Victoria Police
associated with Ms Gobbo continuing to be used as a human source
or being deactivated without becoming a witness. Ms Gobbo had
been the subject of escalating threats. If she had come to any harm,
the inevitable inquiry or Royal Commission would almost certainly
have revealed the extent of her role as a human source, and put in
jeopardy the convictions which had been achieved and the
prosecutions on foot. Mr Overland was aware of this very real risk,
and no doubt also aware of the professional consequences to him of
any such inquiry.

881.2. In transitioning her to the role of witness, it would have been expected
that the risk of harm being occasioned to Ms Gobbo would be
significantly mitigated by her engagement in witness protection. As
referred to above and in Counsel Assisting’s submissions, Victoria
Police had managed to avoid disclosure of Ms Gobbo’s role in court
processes to that point. Whilst there remained a risk of disclosure and
exposure of Ms Gobbo’s human source role during court proceedings,
and the consequent issues which might flow from that, this was
mitigated by the ‘barrier / break’ put in place to separate Ms Gobbo’s
dealings with Petra from her previous dealings with the SDU. In
addition to the above, Mr Overland would secure what he regarded as
important evidence against Mr Dale. This really was the only decision
that Mr Overland could make.

As referred to by Mr Biggin in his memorandum in his provision of the SWOT
analysis:

There are a number of organisational risks to Victoria Police — the
SDU are prepared to expand upon these to Taskforce Management.

The purpose of this paper is to ensure that decision makers are in
possession of relevant information to allow proper decisions to be
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883.

884.

885.

886.

Mr Overland’s evidence to the Commission, and repeated in his submission,
was that he was well aware of the risks outlined in the SWOT analysis and had
understood they existed for some time. That can be accepted. He said that
whilst he did not report these risks to the Chief Commissioner, they were risks
that he was managing, and that Mr Ashton and Mr Cornelius were also
involved in managing.®s Mr Overland challenges the submission of Counsel
Assisting that he was aware that Ms Gobbo’s role had not previously been
disclosed.®” He also challenges the submission made by Counsel Assisting
that he received the Biggin memo and SWOT analysis. s

Mr Overland has sought to characterise the matters identified in the SWOT
analysis as simply ‘risks’ which had existed from the outset of Ms Gobbo’s use.
The matters raised in the SWOT analysis were more than that. One weakness
identified was ‘possible OPI / Government review into legal / ethical
implications.” This was an indication that there were legal and ethical
implications of Ms Gobbo’s use that had not been grappled with from the time
of her registration. One threat brought about by Ms Gobbo’s use as a witness
was identified as ‘judicial review of police actions in tasking and deploying one
of their own’. This was an indication that there had been no judicial sanction
given to Ms Gobbo’s use previously. [f Victoria Police had disclosed its
dealings, at least to the court, there could be no such threat. Another threat
was identified as ‘OPI Review — Serving barrister assisting police;
consideration of unsafe verdicts and possible Appeals; prosecutions (Mokbel)
& future?’ This was a clear indication that the police had used Ms Gobbo, in
the knowledge that the OPI might have concerns about using a barrister in
such a way, and that her use might have led to convictions being improperly
achieved. This suggested that no judicial sanction had been given to her use.
Similarly, the suggestion that outstanding Mokbel related prosecutions might be
jeopardised, would indicate that Ms Gobbo’s use had not been litigated
previously.

Counsel Assisting submit that Mr Overland’s suggested benign interpretation of
the SWOT analysis at number 17 (page 80) of his submission is difficult to
accept. In fact, the SDU were not concerned about risks that had existed ‘right
from the very outset’. The suggestion of Mr Overland that the SDU members
had in effect become skittish about criminal barristers taking every point and
making allegations which might lead to OPI review and overturned convictions
can readily be rejected. If officers and Mr Overland were of the view that their
conduct was unimpeachable, what fear would they have from the OPI? On the
other hand, if the SDU officers were conscientiously raising serious issues
about what had occurred, then why not find out what their concern was, and
direct that steps be taken to address it?

As to Mr Overland’s evidence and submission of having already been aware of
the existence of risks of the nature identified in the SWOT analysis, if he was
not aware of them before mid-2007, it is apparent that he was informed of them
at around this time in the context of discussions as to the use of Ms Gobbo as

985 Exhibit RC1084 Mr Simon Overland Petra Taskforce Folder 2, 530-535 VPL.0100.0129.0001
@.0530-.0535.

986 Responsive submissions of Mr Overland, page 80-81 [17]-[18].

987 Responsive submissions of Mr Overland, page 80 [17], 82 [22].

988 Responsive submissions of Mr Overland, page 81-82 [20]-[21].
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a witness against Mr Karam. These matters and their background are dealt
with in Counsel Assisting’s submissions,®° and further in this reply at [521]-
[549].

887. Notably, on 17 July 2007, Mr Blayney recognised the legal implications of Ms
Gobbo’s use as a human source and suggested that a hypothetical legal
advice be obtained. There is no evidence that any reassurance was given that
a court had sanctioned Ms Gobbo’s use in any case by this time.?®

888. On 6 August 2007, similar issues had arisen with respect to the question of
whether Ms Gobbo could be utilised as a witness against Mr Karam. Mr
Overland was briefed as to the options available for Ms Gobbo’s future — as a
witness, as a source, or neither. As to the consideration of Ms Gobbo being a
witness, her evidence against Mr Karam would necessarily reveal that she had
been representing Mr Karam at trial at the time she handed over the shipping
documents which led to the ecstasy seizure. It was inevitable that there would
be questions about her role with the police, which would lead to revelation of
her informing against other clients. Mr Sandy White and Mr O’Brien had
discussed the fallout that might arise from this, including impacts upon the
convictions of Mr Cooper and others, and the consequent need for legal
advice. A decision was taken at the meeting with Mr Overland that Ms Gobbo
should not be a witness as the risk of her compromise was too great. Mr
Overland’s evidence that he was well aware of matters of this kind raised in the
SWOT analysis is consistent with Mr Sandy White’s evidence that it was
probable that he raised such issues with Mr Overland in the meeting on 6
August 2007 .99t

889. In early December 2008, these issues arose again when there was
contemplation of using Ms Gobbo as a witness against Mr Dale. On 5
December 2008, Mr Overland attended a meeting with Mr Biggin and members
of the SDU, which Mr Biggin recorded in his diary as being to address ‘options,
tactics & risk assessment’. Counsel Assisting has made submissions
suggesting that Mr Overland had determined already to use Ms Gobbo by this
time.*2 It is submitted on behalf of Mr Overland that his decision was not made
until after Ms Gobbo had recorded Mr Dale.*?3 Regardless of which is correct,
at this meeting there was contemplation that Ms Gobbo would become a
witness and the risks associated with such a course. Mr Overland gave
evidence that he would have wanted to understand the risks associated with
such a decision. SDU records indicate their concerns at this time including the
risk of a Royal Commission, previous convictions being open to claims of being
unsafe, either because of Ms Gobbo’s involvement or because of privilege
issues, and future prosecutions related to Mr Mokbel being jeopardised.+

890. Also at that meeting the concept of the ‘barrier / break’ was discussed; the idea
being to minimise the risk of disclosure of Ms Gobbo’s historic role with the
SDU. This involved having investigators in the Petra Taskforce deploy Ms
Gobbo to record the conversation with Mr Dale rather than it being done by or
through the SDU. In this way, investigator notes, which would later be

989 Submissions of Counsel Assisting, Volume 2, [2414]-[2445], [2468]-[2484], [2504]-[2509].
990 Submissions of Counsel Assisting, Volume 2, [2414]-[2427].

991 Transcript of Mr Sandy White, 3 September 2019, 5421-5422.

992 Submissions of Counsel Assisting, Volume 2, [3391]-[3392], [3395], [3400]-[3404].

993 Responsive submissions of Mr Overland, page 79 [16].

994 Submissions of Counsel Assisting, Volume 2, [3397]-[3405].
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891.

892.

893.

894.

895.

896.

disclosed in court proceedings, would not reveal any SDU involvement with Ms
Gobbo.%%

Mr Overland agreed that he discussed the suggestion of the ‘barrier/break’, by
having Petra investigators deploy Ms Gobbo to tape Mr Dale. Whether or not
Mr Overland had determined, as at 5 December 2008 to proceed with the plan,
his evidence was that if did proceed, this was the manner in which it needed to
happen.?®¢ That is what occurred a couple of days later.

As to Mr Overland’s contention that there should be no finding that he was
provided the SWOT analysis on 5 January 2009, his submission ignores the
evidence of Mr Moloney, who said that because of the significance of the
documents, he delivered them to Mr Overland by hand. He recalled that Mr
Overland spoke in general terms about the SWOT analysis at the Petra
meeting in the presence of he and Mr Ashton (the OPI representative), in effect
downplaying the matters raised therein. To Mr Moloney’s recollection, Mr
Overland did not refer to the possibility of OPI review.%’

Whilst Mr Overland says that it should be found that the SWOT analysis was
not brought to his attention, he nevertheless appears to be ambivalent about it
and is perplexed as to why Counsel Assisting have sought to draw an inference
that he received it. However, no inference need be drawn to make the finding
suggested by Counsel Assisting, as there is direct and unchallenged evidence
from Mr Maloney, which Mr Overland has left alone. It is telling that he has
ignored it, and suggests that he is not ambivalent about such a finding.
Counsel Assisting submit that Mr Overland’s conduct upon the receipt of this
document is damning.

When Mr Overland was asked in evidence about whether he raised with Mr
Ashton the SDU members’ concerns:

894.1. about a review of the use of a practising barrister as a human source
894.2. that there may be consideration of unsafe verdicts

894.3. that current prosecutions related to Mr Mokbel may be the subject of
question marks,

he said he could not recall if he told Mr Ashton about those matters.®

Having been shown the SWOT analysis, Mr Ashton said he did not believe that
he had seen the document as he would have recalled the references to the
OPI. He gave evidence that matters raised within the SWOT analysis should
have led to a notification to the OPI, and been provided to the Chief
Commissioner.%°

Mr Cornelius, who was the Assistant Commissioner of ESD, gave evidence
that he was never shown the SWOT analysis, nor were the concerns within it

995 Submissions of Counsel Assisting, Volume 2, [3406]-[3408].

996 Transcript of Mr Simon Overland, 19 December 2019, 11826.

997 Submissions of Counsel Assisting, Volume 2, [3406]-[3408].

998 Transcript of Mr Simon Overland, 19 December 2019, 11857-11858.
999 Submissions of Counsel Assisting, Volume 2, [3518] [3522].
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897.

898.

8909.

900.

raised with him. Mr Cornelius accepted that this would have led to a significant
review by the OP]. 100

Regard should be had to the fact that in the face of Mr Overland’s decision that
Ms Gobbo should become a witness, Mr Biggin commissioned the SWOT
analysis, aware that to do so was a ‘career limiting’ move for he and his unit.
He wanted the matters in the SWOT analysis documented should things go
‘completely pear shaped’ in the future.2°t Mr Overland, being aware of the
hierarchical structures in the police force, would have appreciated this was a
significant decision taken by Mr Biggin, to put these significant matters in
writing. He could have been in no doubt that Mr Biggin, a long serving and
respected police officer, had real concerns about what had gone on within his
unit.

It is submitted that a responsible Deputy Commissioner, who claimed to have
had underlying concerns about the use of a barrister as human source, would
not have responded in the way he did. He did not inquire further. He sought no
explanation from Mr Biggin or the SDU despite the offer to expand upon their
concerns. He did not refer the matter to the OPI, or put the SWOT analysis into
Mr Ashton’s hands. Accepting the evidence of Mr Moloney, he ‘talked it down’,
and did not highlight concerns held by the SDU members that the OPI might
want to investigate. He did not bring the document to the attention of Mr
Cornelius. This is despite the fact that Mr Moloney had marked it for the
consideration of the Petra Taskforce Steering Committee.

It is submitted that Mr Overland had weighed up his options before 5 January
2009 and he had determined around that time that Ms Gobbo was to be a
witness.

It is submitted that he was aware that the risk of exposure through court
processes had been minimised to the extent that it could be, by the use of the
‘barrier / break’ mechanism. The use of this mechanism had been
implemented:

900.1. Ms Gobbo was deployed by the Petra Taskforce to record Mr Dale.002

900.2. on 12 January 2009, the SDU met with Ms Gobbo for the last time.
There was clearly no expectation of her role as a human source being
exposed, and in fact discussion that this was to be avoided by the SDU
stepping back and her prior role not being referred to in investigator
notes.1003

900.3. further concerns raised by the SDU in mid-2009 about Ms Gobbo’s
exposure as a human source if she were to be a witness for the Briars
Taskforce, because of the fact that her use as a withess could not be
divorced from her use as a source (in contra-distinction to the situation
with her recording of Mr Dale), make clear that in relation to the Petra
Taskforce, a strategy had been devised such that Ms Gobbo’s role as

1000 Sybmissions of Counsel Assisting, Volume 2, [3593]; Transcript of Mr Cornelius, 24 January 2020,
12359-12361, 12366, 12369.

1001 Sybmissions of Counsel Assisting, Volume 2, [3481].

1002 Sybmissions of Counsel Assisting, Volume 2, [3409], [3414]-[3418].

1003 Sybmissions of Counsel Assisting, Volume 2, [3573]-[3579].
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a human source, and SDU material, was not intended to be disclosed
during the Dale murder prosecution. 2004

901. As indicated above, there was a risk of Ms Gobbo’s role as a human source
being exposed regardless of whether Ms Gobbo became a witness, remained a
human source or was deactivated. The suspicion of Ms Gobbo’s role with
Victoria Police had been growing, as had the threats toward her. If Ms Gobbo
was not in witness protection, the risk of harm to her was greater. If she was
harmed, given the history of human source management at Victoria Police, an
inquiry would inevitably follow. There would be very close scrutiny of the legal
and ethical implications of the use by Victoria Police of Ms Gobbo as a human
source which had the potential to undermine convictions and prosecutions.

902. Whilst there could be no guarantees that, in transitioning Ms Gobbo from
human source to witness, her role as a human source would not be exposed,
steps could be and had been taken to avoid this. The risk of harm to Ms
Gobbo would be significantly mitigated by witness protection, which would
reduce the risk of an inquiry into her use.

903. The consideration by Mr Overland of these matters is reflected in his evidence:

MR NATHWANI: So let's just put this into context. If she was to
become a withess, Paul Dale potentially could
have motive to harm her?

MR OVERLAND: Yes.

MR NATHWANI: She was at risk of being revealed as a source
wider, so Mokbel, gangland villains, all of those as
part of the Mokbel cartel?

MR OVERLAND: Yes.
MR NATHWANI: Waters?
MR OVERLAND: Yes.

MR NATHWANI: All these people who were dangerous individuals
as far as you were concerned, and you still
decided it was the least worst option for her, her
way out to turn her into a witness?

MR OVERLAND: Well it was because, and as some of the matters
you've put to me this morning indicate, | mean
clearly people were becoming more and more
suspicious about her. If she wasn't turned into a
witness and remained in the community at large,
then her life was in very real danger. At the point
of the investigators asking her whether she would
become a witness, which is what happened and
she initially agreed, | felt that the best option was
to keep her alive was to actually have her go into
witness protection at that point.

MR NATHWANI: The reality is the best option was for her to just
walk away?

1004 Sybmissions of Counsel Assisting, Volume 2, [3655], [3658].
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MR OVERLAND: Well, the best option would have been for her to
walk away a long time ago, but that didn't happen.

MR NATHWANI: But had she walked away you wouldn't have got
Dale?

MR OVERLAND: Well | don't think it was as simple as her just
walking away. | think that my understanding was
there real difficulty in getting her to walk away and
cooperate in all of that and that | feared that if we
abandoned her, that she would just be killed and
that there would then be a series of inquiries into
how it was that she had been murdered.

904. Ultimately, Mr Overland decided that the ‘least worst’ option was that Ms
Gobbo should become a witness.

905. Seen in this context, it is open to the Commissioner to find that the decision by
Mr Overland to transition Ms Gobbo to the role of withess was not a case of
self-destruction, rather it was a matter of self-preservation.

Mr Overland’s awareness of Ms Gobbo’s involvement with Mr
Cooper

906. It is submitted on behalf of Mr Overland that the submissions of Counsel
Assisting do not deal with Mr Overland’s evidence that he did not believe he
knew Ms Gobbo was acting for Mr Cooper.200

907. As referred to in [825], Mr Overland understood that Ms Gobbo was informing
on other members of the Mokbel syndicate in order that a case could be built
against Mr Tony Mokbel (and others).1006

908. Mr Overland was told in a briefing on 27 September 2005 (consequent upon a
debriefing of Ms Gobbo the night before) that Mr Cooper may roll over. This
immediately would have suggested to Mr Overland that Ms Gobbo had
knowledge of Mr Cooper’s legal position.0°7

909. On 16 January 2006, Mr Overland was present at a meeting regarding the
possibility of focusing on the rolling of Mr Cooper in order to achieve the aims
of Operation Posse, noting that Mr Cooper was considered a possible ‘weak
link’,1008

910. Mr Overland was aware Ms Gobbo not only represented Mr Tony Mokbel, but
also members of the Mokbel syndicate.’®® As referred to in [824] to [826], Mr
Overland was aware that Ms Gobbo was representing clients, including Mr
Mokbel and Mr Bickley, whilst informing upon them. As referred to in [844]-
[846], it should be accepted that Mr Overland provided no instruction to the
effect that Ms Gobbo could not represent those she was informing upon.

1005 Responsive submissions of Mr Overland, 61 [171].

1006 Transcript of Mr Simon Overland, 17 December 2020, 11442-11443.
1007 Submissions of Counsel Assisting, Volume 2, [1361].

1008 Sybmissions of Counsel Assisting, Volume 2, [1797].

1009 Responsive submissions of Mr Overland, 70-71 [189]-[190].
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911. The submission on behalf of Mr Overland refers to a meeting between Mr
Overland, Mr O’Brien and the DPP, Mr Coghlan QC, on 19 April 2006. The
submission refers to this being a meeting at which a plea deal for Mr Cooper
was discussed with Mr Coghlan, and therefore it was “possible” that a
reference was made to the lawyers acting for Mr Cooper.

912. Mr O’Brien recorded the purpose of the meeting in his diary as “re strategic
direction re Op Posse”.1°1¢ The clandestine laboratory had been discovered the
previous day. The Purana Taskforce had not yet determined when arrests
would be made and the plan to ‘roll’ and use Mr Cooper put into effect. Given
Mr Cooper’s plea hearing was scheduled for 1 May 2006, at which time it was
expected he would go into custody, time was running out. Ms Gobbo was to
represent Mr Cooper at that plea hearing and had previously been engaged in
discussions with SDU members as to how such an adjournment might be
brought about. It was resolved she would not be able to bring this about and
that the DPP should be asked directly. This was conveyed to Mr O’Brien.1ou

913. Thus, amongst the matters discussed by Mr Overland and Mr O’Brien with Mr
Coghlan QC was the possibility of an adjournment of Mr Cooper’s upcoming
plea hearing in order to assist with future decision making in relation to the
investigation.012 |n the context of the matters raised above, the inherent
likelihood is that in discussing such matters with Mr Coghlan QC there would
be discussion about the representation of Mr Cooper.

914. When being asked about his meeting with the DPP and upon it being
suggested to Mr Overland that he would have known that Ms Gobbo was Mr
Cooper’s barrister, he responded, “I think, look | think | knew she had acted for
a lot of these people in the past. But I'm not clear whether | knew - | don't
believe | knew she was currently acting for him.” (underlining added)023

915. Added to this, when Mr Overland was told in December 2008 and January
2009 of concerns that exposure of Ms Gobbo’s role as a human source might
lead to the jeopardising of convictions obtained and future prosecutions
(‘mostly Mokbel and spin offs’), he made no inquiry as to the basis of such
concerns. 1014

916. On the basis of these matters it is open to find that Mr Overland knew of Ms

Gobbo’s representation of Mr Cooper during this period, alternatively, if he did
not know, he should have known.

Mr Overland’s awareness of Ms Gobbo’s involvement with Mr
Thomas

917. On behalf of Mr Overland issue is taken with the propositions that:

917.1. Mr Overland knew from at least February 2006 that Ms Gobbo was
acting for Mr Thomas. 1015

1010 Exhibit RC0933 Diary of Mr O’Brien, 19 April 2006, RCMP1.0053.0001.0003@.0217.
1011 Submissions of Counsel Assisting, Volume 2, [1814], [1895].

1012 Sybmissions of Counsel Assisting, Volume 2, [1814].

1013 Submissions of Counsel Assisting, Volume 2, [1894].

1014 Submissions of Counsel Assisting, Volume 2, [3397]-[3405], [3481]-[3516].

1015 Responsive submissions of Mr Overland, 48 [136].
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917.2.
917.3.

917.4.

Mr Overland was aware Ms Gobbo was informing on Mr Thomas. 101

That Mr Overland should have ensured appropriate legal advice was
taken in relation to disclosure obligationso’

That Mr Overland should have made inquiries and discovered Ms
Gobbo’s role as a human source in relation to Mr Thomas.1018

918. Further, it is submitted that many of the submissions of Counsel Assisting
ignore the role that defence lawyers can and do legitimately play, and the
active involvement they have, when a witness decides to co-operate.10%

919. Itis submitted that the evidence establishes that:

919.1.

919.2.

919.3.

919.4.

919.5.

919.6.

919.7.

Mr Overland had been heavily invested in Operation Purana and had
significant interest in the co-operation of Mr McGrath, so much so that
he personally visited him in custody.2020

Mr Overland was aware of Ms Gobbo’s representation of Mr McGrath
when he was negotiating his plea and co-operation.102:

On 12 July 2004, Mr Overland was at a meeting which was informed
that Ms Gobbo had viewed Mr McGrath’s statement, her view that Mr
McGrath’s account that he did not know that a murder was to occur
was ‘ridiculous’, and that this aspect of the statement was to be
changed.x22 As indicated in the submissions of Mr Overland, his diary
entry recorded “Checked by Gobbo — clarify claims re Marshall”.1023 Mr
McGrath’s evidence in respect of this matter made the allegation of
murder against Carl Williams more viable.

In September 2005, Mr Overland was aware that Ms Gobbo became a
human source and was being managed by the SDU.

As referred to in [846]-[848], it should be accepted that Mr Overland
provided no instruction to the effect that Ms Gobbo could not represent
those she was informing upon.

Between 6 and 13 February 2006, Mr Overland was updated in
relation to the process of Mr Andrews agreeing to roll and assist,
including meeting with the DPP and Mr Horgan.02*

It is reasonably open to conclude that Mr Overland became aware that
Ms Gobbo was providing legal representation to Mr Thomas from 19
February 2006.102

1016 Responsive submissions of Mr Overland, 41 [121].

1017 Responsive submissions of Mr Overland, 55 [154].

1018 Responsive submissions of Mr Overland, 57-58 [162]-[163].

1019 Responsive submissions of Mr Overland, 50 [141].

1020 Exhibit RC0915 Statement of Mr Overland, 13 [67], COM.0014.0001.0001@.0013.
1021 Submissions of Counsel Assisting, Volume 2, [564], [599], 607], [630], [638]-[641].
1022 Sybmissions of Counsel Assisting, Volume 2, [630], [638]-[641].

1023 Responsive submissions of Mr Overland, 45 [1271].

1024 Submissions of Counsel Assisting, Volume 2, [809]-[811].

1025 gybmissions of Counsel Assisting, Volume 2, [809]-[811].
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919.8.

919.9.

919.10.

919.11.

919.12.

919.13.

919.14.

In February and March 2006, Mr Overland was aware that Mr O’Brien
and Mr Bateson were attending at the prison to speak with Mr
Thomas. 1026

On 30 March 2006, Mr Overland attended along with Purana
investigators at a meeting with the DPP.1027

Mr Overland agreed that if Ms Gobbo was communicating with Mr
Bateson with a view to facilitating Mr Thomas to ‘roll and assist’ it was
likely he was getting those updates.1o2s

On 22 June 2006, Mr Overland was involved in a meeting with Mr
Bateson where it was resolved not to accept Mr Thomas as a truthful
witness. In this regard, Mr Overland told the Commission he received
updates about whether Mr Thomas would cooperate and recalled
there being issues about his truthfulness.029

In a fashion similar to Ms Gobbo’s assistance to effect changes to Mr
McGrath’s statements, Ms Gobbo was also used by Victoria Police to
influence Mr Thomas:

919.12.1. In April 2006, senior Purana investigators used the SDU to
provide Ms Gobbo with transcript of meetings between Mr
Thomas and Purana investigators, in a bid to improve his
truthfulness and to influence negotiations with Mr
Thomas.1030

919.12.2. Between 11 and 13 July 2006, arrangements were made for
Ms Gobbo to speak to Mr Thomas when Mr Bateson
considered he was ‘not being totally truthful re murder
matters’.103t

919.12.3. On 18 July 2006, Ms Gobbo was brought into the Purana
Taskforce offices to read Mr Thomas’ statements prior to
them being signed. There is evidence of Ms Gobbo having
made alterations to at least one of the statements. A post-it
note was discovered by the Commission inside Mr Buick’s
daybook for the entry of 19 July 2006 which read, “Here is
the statement. It has some red pen on it. These alterations
were made by Nicola last night...”.1032

Mr Overland said he assumed he was receiving reports throughout
July and August 2006 on the progress of preparations of Carl Williams’
trial and the processes with respect to Mr Thomas’ statements. 1033

In August 2006 Mr Williams made complaints to the court and
professional bodies including the Bar Ethics Committee about Ms

1026 Sybmissions of Counsel Assisting, Volume 2, [867]; Transcript of Mr Simon Overland, 16 December

2019, 11416.

1027 sybmissions of Counsel Assisting, Volume 2, [897].
1028 Transcript of Mr Simon Overland, 16 December 2019, 11416.
1029 Sybmissions of Counsel Assisting, Volume 2, [954]; Transcript of Mr Simon Overland, 16 December

2019, 11419.

1030 Sybmissions of Counsel Assisting, Volume 2, [903]-[923].

1031 Submissions of Counsel Assisting, Volume 2, [971].

1032 Sybmissions of Counsel Assisting, Volume 2, [974], [979].

1033 Transcript of Mr Simon Overland, 16 December 2019, 11418-11420.
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920.

921.

922.

923.

Gobbo having conflicts of interest in respect of her dealings with Mr
Thomas.23¢ Mr Overland was aware of such complaints.03s

919.15. On 15 August 2006, Mr Overland attended a meeting with the DPP
and Mr Horgan along with Purana investigators at which there was
discussion of Pl issues associated with handing over the statements
of Mr Thomas and Mr Andrews.10% |t is submitted that a strong
inference is open that Mr Overland became aware that Mr Thomas
signed numerous witness statements against Carl Williams and
others.

It is accepted that the scale and nature of Ms Gobbo’s assistance as a human
source differed significantly as between Mr Thomas and Mr Cooper. Itis also
accepted that there is no direct evidence that Mr Overland was told that Ms
Gobbo was ‘informing’ on Mr Thomas.

Counsel Assisting submit that an inference is open to be drawn as to Mr
Overland’s knowledge of Ms Gobbo’s use as a human source%3” against Mr
Thomas. Mr Overland knew that Ms Gobbo previously represented Mr
McGrath, and that this extended to an influence as to his statement change.
He was thus aware Ms Gobbo had a conflict in advising and acting for Mr
Thomas. It was known to Mr Overland that Mr Thomas’ truthfulness was a
significant issue. It clearly became known to Mr Overland that this issue was
subsequently resolved; Mr Thomas went on to make multiple statements. Most
significantly, Mr Overland was aware that Mr Thomas’ lawyer was a human
source, serving the interests of Purana, whilst at the same time acting as legal
representative to Mr Thomas who was making decisions with lifelong
implications.

Regardless of whether Mr Overland might have considered Ms Gobbo’s
conduct in relation to Mr Thomas as part of her informing, in the circumstances
that were known to him, it would be reasonable for him to conclude that Ms
Gobbo’s negotiating on behalf of Mr Thomas, whilst at the same time being an
informer, could give rise to complex issues of the sort that could be resolved by
the provision of legal advice. When asked if he was concerned given his
knowledge that Ms Gobbo had acted for Mr McGrath and was now acting for
Mr Thomas and that she was an agent for Victoria Police, and apparently
assisting police in getting that person to roll and cooperate, Mr Overland
appropriately conceded that “[iJt was a very complicated set of circumstances
but | make the point that with all the rolling of those individuals that went on
there was, you know, very extensive liaison / consultation with the Director of
Public Prosecutions.” It would be reasonable to conclude that the prime matter
that would have struck Mr Overland as giving rise to complexities was the fact
that the person engaging in discussions with police on behalf of Mr Thomas
was a person who was an informer, who was primarily informing the Purana
Taskforce, which was the investigation unit that had charged her client.

Mr Overland was then asked if he had informed the DPP that Ms Gobbo was a
human source. He said he had not. He was asked whether he had given the
DPP full knowledge, and he agreed that he had not. He conceded that ‘full

1034 Submissions of Counsel Assisting, Volume 2, [1005]-[1007].

1035 Transcript of Mr Simon Overland, 16 December 2019, 11413, 11421.

1036 Submissions of Counsel Assisting, Volume 2, [1000].

1037 Sybmissions of Counsel Assisting, Volume 1, Legal Principles, [20] and [31].
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924.

925.

knowledge’ would have included the fact, known to Mr Overland, that Ms
Gobbo was an informer, and he did not provide that knowledge.038

If Mr Overland recognised that the circumstances were very complex, and his
attitude was that the DPP could be informed about Ms Gobbo’s role as a
source, then there would have been good reasons for him to raise his concerns
with the DPP and the opportunity to do so in his discussions with the DPP on
15 August 2006. He did not, on this or any other occasion, raise his concerns
about such complexities.

Mr Williams was rightly concerned about Ms Gobbo’s role. The police held
information which would have revealed to him Ms Gobbo’s involvement in the
cooperation and statement processes of both Mr McGrath and Mr Thomas, two
of the witness against him. This information was denied to him, as well as to
the DPP and to the court. In circumstances where Mr Overland knew or had
reason to believe that this information would not otherwise be disclosed by his
investigators, he was obliged to ensure that it would be, or at least to ensure
that legal advice was obtained.

1038 Transcript of Mr Simon Overland, 16 December 2019, 11416-11417.
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REPLY SUBMISSION: MR ASHTON

Operation Khadi

926. It is submitted on behalf of Mr Ashton that he did not learn that Ms Gobbo was
a human source in 2006, or before mid-2007.

Mr Ashton was not involved in meetings between SDU and investigators relied
upon

927. ltis pointed out that Mr Ashton was not involved in any of the meetings
between SDU members and Victoria Police investigators between May and
July 2006, upon which Counsel Assisting rely to conclude that Mr Ashton was
told Ms Gobbo was a human source and engaged in decision making on that
basis.19%

928. Clearly that is correct, however, the records evidencing these meetings and
what was discussed in them are important for an understanding of the
background and context to the events under consideration. They reflect the
understanding of those involved at the relevant time and assist in the drawing
of inferences in the events that need to be considered.

929. ltis clear that when the concern about Ms Gobbo being a person of interest
and the target of surveillance in the Operation Khadi investigation first became
known by the SDU, there was an agreement that Mr Ashton would not be told
of Ms Gobbo’s status.194°

930. Later, when the concerns became more pressing, that position appears to have
changed. The records demonstrate that as events unfolded, it became
apparent to the members of the SDU and ESD that Mr Ashton needed to
become involved to avoid the potential problems that might arise if Ms Gobbo
was called before the OPI. It is significant that these members recognised that
in seeking to have Mr Ashton call off his own investigators, he would need to
be given an explanation for the request, and that explanation involved Mr
Ashton being told of Ms Gobbo’s identity. The issue discussed was not that he
should not be given this information, but how to limit the spread of this
information to others.1%4

931. Further, it is submitted by Counsel Assisting that the evidence demonstrates
that Mr Overland and Mr Cornelius were also involved prior to and in
anticipation of the 27 July 2006 meeting with Mr Ashton.1042

932. Mr Cornelius (who also disputes learning of Ms Gobbo’s status as a human
source at this time) accepted that there would need to be a sound explanation
for Mr Overland to approach Mr Ashton with a request that no further action be
taken in relation to Ms Gobbo in the Khadi investigation.143

1039 Responsive submissions of Mr Ashton, [97].

1040 Sybmissions of Counsel Assisting, Volume 2, [2005].

1041 Sybmissions of Counsel Assisting, Volume 2, [2033]-[2042].

1042 Submissions of Counsel Assisting, Volume 2, [1966]-[1989], [2034]-[2044].
1043 Sybmissions of Counsel Assisting, Volume 2, [2037].
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The 27 July 2006 diary note of Mr Ashton does not refer to Khadi
933. It is submitted on behalf of Mr Ashton that:

933.1. the sole record of the 27 July 2006 meeting between Mr Ashton, Mr
Overland and Mr Cornelius is Mr Ashton’s diary note which does not
refer to any briefing in relation to Ms Gobbo, nor any decision in
relation to calling her to a hearing in respect of Operation Khadi!®*

933.2. The content of the diary note is ignored, which it must be to justify the
conclusions drawn, which is an example of Counsel Assisting trying to
force their hypothesis onto objective facts recorded in
contemporaneous material.1%4

934. The assertion on behalf of Mr Ashton is simply wrong. The submissions of
Counsel Assisting specifically refer to Mr Ashton having a diary entry recording
the meeting, which records discussion of Operation Air, but nothing about
Operation Khadi.*“¢ Given that other evidence appears to overwhelmingly
support a conclusion that a decision was in fact made at that meeting that Ms
Gobbo would not be called to the OPI, and therefore there must have been a
discussion about the issue, Counsel Assisting go to some lengths in
considering why there may have been no note created about such a decision.

935. ltis extraordinary that Counsel for Mr Ashton could then assert that the content
of the diary is ignored and then use this falsity to mount an attack on Counsel
Assisting suggesting that this is “an example” of Counsel Assisting trying to
force their hypothesis onto objective facts recorded in contemporaneous
material.

936. It seems to be suggested by this submission that it was impossible in these
circumstances for Mr Ashton to have spoken to Mr Overland and Mr Cornelius
about anything other than Operation Air. It is submitted that this defies common
sense.

937. The evidence demonstrates:

937.1. On 24 July 2006, a discussion occurred between Mr Sandy White and
Mr Wilson about the possibility of Mr Overland approaching Mr Ashton
and briefing him about Ms Gobbo’s status as a human source, with a
request that the OPI take no further action%#’

937.2. On 25 July 2006, a meeting occurred between Messrs Biggin, Sandy
White, Peter Smith and Mr Wilson where it was agreed that Mr
Overland should speak to Mr Ashton and ask that the OPI not pursue
Ms Gobbo. Mr Biggin was to speak with Mr Overland about this matter
and discuss whether the information about Ms Gobbo’s identity as a
human source could be limited to Mr Ashton4®

937.3. Mr Wilson had met with Mr Cornelius after the meeting on 24 July
2006 and reported at the meeting on 25 July 2006 that Mr Cornelius
had been briefed, and he agreed Mr Overland should speak to Mr

1044 Responsive submissions of Mr Ashton, [98].

1045 Responsive submissions of Mr Ashton, [10].

1046 Submissions of Counsel Assisting, Volume 2, [2045], [2074].
1047 Submissions of Counsel Assisting, Volume 2, [2033].

1048 gybmissions of Counsel Assisting, Volume 2, [2041].
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937.4.

937.5.

937.6.

937.7.

937.8.

937.9.

Ashton about the issue. He recorded in his diary, “Luke Cornelius
briefed. Agrees A/C Overland to speak to Graham Ashton (OPI) re
issue. Advise not to proceed”04°

On 26 July 2006, a meeting occurred between Mr Biggin and Mr
Overland concerning the proposed meeting with Mr Ashton.1%°

On 26 July 2006, Mr Biggin informed Mr Sandy White that Mr
Overland was meeting with Mr Ashton the next morning where he
would request Mr Ashton take no further action in relation to Ms
Gobbo in the Operation Khadi investigation and request that Victoria
Police take primacy over the investigation%!

A belief by SDU members and ESD investigators that Mr Ashton
would need to be told of Ms Gobbo’s status in order for this to occur,
and an acceptance by Mr Cornelius that Mr Ashton would need good
reason to request no further action on Ms Gobbo'%?

On 27 July 2006, a meeting took place between Mr Ashton, Mr
Overland and Mr Cornelius

Following the meeting:

937.8.1. Mr Cornelius briefed Mr Wilson about the “Gobbo issue” and
said the OPI wanted to coercively question her in relation to
the Dale and Hodsons matters. Mr Wilson recorded that Mr
Attrill was briefed. Mr Attrill was the primary ESD
investigator for Operation Khadi and who had dealt with Ms
Gobbo?%%3

937.8.2. Mr Overland briefed Mr Biggin and Mr Sandy White
regarding Ms Gobbo and the OPI. Mr Sandy White recorded
being told that the OPI would drop off matters relating to
Operation Khadi and there would be no requirement to
examine Ms Gobbo. They were further told of OPI plans in
relation to the Hodson murders, and an intention to examine
Ms Gobbo at some point in the future about those matters. It
was agreed that Ms Gobbo could be told she would not be
called to the OPI in the Operation Khadi investigation.

On 28 July 2006, Ms Gobbo was told she would not be called upon by
the OPI to make a statement, nor would she receive a summons in
relation to the Operation Khadi investigation.1%>

938. Itis submitted that the overwhelming inference to be drawn from these facts is
that Mr Ashton discussed matters with Mr Overland and Mr Cornelius which
were not the subject of entry into his diary, and that these included both the
Operation Khadi investigation and the Hodson murder investigation. As well as
the content of the briefings provided by Mr Cornelius and Mr Overland following
the meeting it is to be noted that:

1049 Sybmissions of Counsel Assisting, Volume 2, [2034]-[2038].

1050 Submissions of Counsel Assisting, Volume 2, [2044].

1051 Submissions of Counsel Assisting, Volume 2, [2044].

1052 Sybmissions of Counsel Assisting, Volume 2, [2033], [2037], [2041].
1053 Submissions of Counsel Assisting, Volume 2, [2053].

1054 Sybmissions of Counsel Assisting, Volume 2, [2062]-[2063].
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939.

938.1. there was no reason for Mr Attrill to be briefed if what had only been
discussed was the Hodson murder investigation

938.2. Ms Gobbo could not have been told with confidence that she would
not be called as a witness in the Operation Khadi investigation unless
that is what Mr Overland had been assured.

The absence of the discussion from Mr Ashton’s diary may have been for a
number of reasons. It may not have been the primary purpose of the meeting,
and the meeting about Operation Air provided an opportune time to canvass
the issue relating to Ms Gobbo. It is known that Mr Ashton had concerns about
his diary not being protected from subpoena in court proceedings. An
investigation relating to the murders of the Hodsons, for which a serving police
officer was a prime suspect, was one of the most significant investigations in
Victoria Police. Mr Ashton’s concerns may have been particularly heightened in
relation to this matter.

Mr Ashton did not have the authority to withdraw Ms Gobbo from the
investigation

940.

941.

942.

943.

944.

It is submitted on behalf of Mr Ashton that he did not have the authority to
determine whether or not Ms Gobbo would be called to an OPI hearing if such
a hearing had been planned, and that he would need to consult with the
Director of the Legal Department and the investigator, Mr Kapetanovski.1%

Counsel Assisting do not suggest an OPI hearing had been set down, certainly
no summons had been issued when these events occurred. This is
acknowledged in the submissions of Mr Ashton.056

In terms of Mr Ashton’s authority in relation to the investigation, he held a
similar position to Mr Cornelius who sat over the ESD investigators. Operation
Khadi was an investigation being conducted pursuant to a joint agency
agreement, which had been signed by Mr Ashton and Mr Cornelius. That
agreement referred to the overseeing investigators from each agency, Mr
Kapetanovski from the OPI and Mr Wilson from ESD. They reported to Mr
Ashton and Mr Cornelius.

Mr Ashton was superior to Mr Kapetanovski, who reported to him. If Mr Ashton
had determined that the OPI wished to keep its powder dry in respect of Ms
Gobbo because the Hodson investigation took precedence, he had clear
authority to do that.

The evidence bears out that this is what occurred. After Mr Overland and Mr
Cornelius left the meeting with Mr Ashton, Mr Overland confidently told the
SDU that Ms Gobbo could be informed that she would not be called by the OPI
in respect of the matters the subject of the Operation Khadi investigation. And
she wasn't.

Alternative explanation

945.

It is submitted on behalf of Mr Ashton that given there were no OPI hearings
scheduled in relation to Operation Khadi, the more likely construction of events
is that Mr Overland and Mr Cornelius raised with Mr Ashton the suggestions

1055 Responsive submissions of Mr Ashton, [105].
1056 Responsive submissions of Mr Ashton, [111].
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made by OPI investigators that there would be a hearing in which Ms Gobbo
was called. In response, Mr Ashton confirmed that no hearings were planned,
but explained there were plans in relation to the Hodson murder
investigation.10s?

946. As indicated above, it is accepted there were no OPI hearings which had been
scheduled at the time Mr Ashton met with Mr Overland and Mr Cornelius.

947. There was clearly an appreciation on the part of ESD investigators, conveyed
to the SDU, that the OPI were intending to summon Ms Gobbo for this purpose:

947.1. The concerns first arose in the context of the ESD arranging for a
telephone intercept on Ms Gobbo’s phone in anticipation of Ms Gobbo
receiving a summons to an OPI hearing.1%® These steps would not
have been taken without a definite plan

947.2. On 16 June 2006, there was discussion between Mr Wilson and Mr
Kapetanovski about legal professional privilege issues and whether
Ms Gobbo could be compelled to provide confidential information,
acquired in her capacity as a lawyer, at an OPI hearing!°®®

947.3.  On 21 July 2006, ESD investigators met with OPI investigators. The
ESD investigators were aware of the issue by this point and proposed
that they meet with Ms Gobbo “informally”. This was met with
disagreement by OPI investigators who were intent on coercively
examining Ms Gobbo. They considered an earlier approach by the
ESD would jeopardise their hearing by removing the element of
surprise. There was no suggestion that such a hearing would not go
ahead, despite the ESD indicating they would proceed to meet with Ms
Gobbo informally06°

947.4. On 24 July 2006, when Ms Gobbo was spoken to by Mr Attrill and Mr
Swindells, the ESD investigators, she asked if the matter was likely to
end up the OPI. She was told it would. She asked if she was likely to
be summoned and was told that wasn’t known?°6*

947.5. The matters raised at [937.1] to [937.9] demonstrate that the ESD, the
SDU and their superiors shared the belief that there continued to be
an intention that Ms Gobbo would be called before the OPI.

948. Further, Mr Ashton was not simply being asked about the intention to conduct
an OPI hearing. The request was for the OPI to effectively withdraw from the
joint investigation so that Victoria Police took primacy. As reported by Mr
Overland and recorded by Mr Sandy White subsequent to the meeting with Mr
Ashton, “OPI happy to drop off John Brown and Shields issue”.1%6?

949. In the event, the OPI did drop off the investigation, particularly in respect of Ms
Gobbo. Questions they had regarding Ms Gobbo were asked of the ESD.1%¢3 A
report was prepared by the ESD in November 2006. This was forwarded to the

1057 Submissions of Counsel Assisting, Volume 2, [113].

1058 Sybmissions of Counsel Assisting, Volume 2, [1965]-[1966].

1059 sybmissions of Counsel Assisting, Volume 2, [2009].

1060 Sybmissions of Counsel Assisting, Volume 2, [2012].

1061 Sybmissions of Counsel Assisting, Volume 2, Exhibit RC0253, Summary of meeting between Ms
Gobbo, Mr Swindells and Mr Attrill, 24 July 2006, VPL.2000.0002.0011@.0015.

1062 Sybmissions of Counsel Assisting, Volume 2, [2055].

1063 Sybmissions of Counsel Assisting, Volume 2, [2060].
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OPI who prepared a report in identical terms, save for matters of form. Ms
Gobbo was referred to in excess of 100 times in the report and was centrally or
peripherally relevant to many of the significant matters the subject of the
investigation and report.1%%* No statement was taken from her, as statements
were taken of the very many others in the course of the investigation.

950. Simply put, the alternative explanation of Mr Ashton does not explain the
change in direction of the OPI investigation.

951. As appreciated by those in the meetings in the lead up to his meeting with Mr
Overland and Mr Cornelius, and as stated by Mr Cornelius himself, Mr Ashton
would have needed an explanation before proceeding in such a manner. It is
apparent that those in Victoria Police expected that this explanation would
need to involve his being told about Ms Gobbo’s status as a human source.10%°

952. There is no record of what Mr Ashton was told that caused him to accept the
change in direction of the Operation Khadi investigation. Counsel Assisting
have submitted that the reasonable inference can be drawn that he was told
about Ms Gobbo’s human source status from the events preceding the meeting
outlined in the submission of Counsel Assisting, and which have been
discussed again in this reply.

953. Itis of course a matter for the Commissioner whether she is prepared to draw
this inference. The evidence must be examined carefully, bearing in mind the
principles in Briginshaw, set out in Volume 1, Legal Principles at [41] to [51].

The significance of the timing of Mr Ashton’s knowledge

954. It is submitted by Counsel for Mr Ashton that there is no benefit to Mr Ashton
trying to fix his first knowledge about Ms Gobbo to July 2007 rather than a year
earlier.1066

955. It may be considered that knowledge of Ms Gobbo’s role as a human source in
2006, when significant arrests were being made by the Purana Taskforce,
might have provided greater reason to scrutinise the use of a lawyer in this
way. Ms Gobbo was known to represent those who were the targets of the
Purana Taskforce.

The SWOT analysis

956. It is submitted that although Mr Ashton was not shown the SWOT analysis, the
submissions of Counsel Assisting argue that he should nonetheless have
reacted as if he had seen it.1°%¢’

957. In support of this the submission outlines Counsel Assisting submissions in
three paragraphs:

957.1. [3544] relating to a submission that there was a failure to provide
independent oversight of police integrity by failing to inquire into the
relationship between Ms Gobbo and Victoria Police

1064 Syubmissions of Counsel Assisting, Volume 2, [2094]-[2095].
1065 Sybmissions of Counsel Assisting, Volume 2, [2033]-[2042].
1066 Responsive submissions of Mr Ashton, [140].
1067 Responsive submissions of Mr Ashton, [166].
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958.

9509.

960.

961.

957.2. [3545] relating to his knowledge that Ms Gobbo was a criminal
defence barrister and a human source, extraordinary in itself, and that
she had been managed by the SDU for a lengthy time, that those
managing her were raising concerns regarding her, and his knowledge
that human source management was the major risk faced by Victoria
Police and the focus of most OPI investigations

957.3. [3485] indicating that anyone aware of the contents of the SWOT
analysis or knowledge of the concerns raised within it would know her
role had not been disclosed in a court proceeding, as the SWOT
analysis would not otherwise have raised concerns about OPI,
government or judicial review, or about convictions and prosecutions
being jeopardised.

The submission of Counsel Assisting does not contend that Mr Ashton should
have reacted as if he had seen the SWOT analysis.

As can be seen, the paragraphs relied upon in support of the argument are not
chronological. The first two paragraphs specifically follow [3543] which states:

The evidence indicates that the [SWOT analysis] was not provided to
Mr Ashton, which appears to have been a deliberate decision.

The third paragraph is from an earlier part of the submission and clearly relates
to people with knowledge of the SWOT analysis.

The thrust of the submission of Counsel Assisting was that in any case, at least
by that time, Mr Ashton had enough knowledge that he should have been
making inquiries in his role, which involved independent oversight of Victoria
Police.

The June 2011 Solomon letter

962.

963.

964.

965.

966.

It is submitted on behalf of Mr Ashton that Counsel Assisting misconstrued the
evidence relating to a letter written by Mr Solomon to Mr Overland in January
2010 at the request of Ms Gobbo.1¢8

In support of this it is argued that the letter must be understood in its proper
context, that it clearly focused upon Ms Gobbo’s physical and mental health
issues regarding her entry into the Witsec program.°6°

It is argued that the conclusions contended for by Counsel Assisting should not
be accepted for reasons including, that although Mr Ashton was aware of Ms
Gobbo’s use by the Petra and Briars Taskforces, he also knew she had been
managed by the SDU, and the mere fact that a human source was a barrister
did not require intervention.170

Whilst the letter may have been written in the context of concerns over Ms
Gobbo’s health and issues about the Witsec program, it raised other issues to
which Counsel Assisting submit that Mr Ashton should have been alive.

In light of Mr Ashton’s previous knowledge of Ms Gobbo’s use as a human
source, her role representing organised crime figures, and a paragraph in

1068 Responsive submissions of Mr Ashton, [176].
1069 Responsive submissions of Mr Ashton, [180].
1070 Responsive submissions of Mr Ashton, [183].
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which it was said that Ms Gobbo had alluded to assisting police with “Major
Organised Crime investigations in the past” was worthy of attention.

Response to Maguire advice, Tomato Tins, Mokbel concerns

967.

968.

9609.

970.

971.

972.

It is submitted on behalf of Mr Ashton that there is no basis to conclude that he
failed to take reasonable steps to ensure that concerns about Ms Gobbo’s role
as a human source in respect of the prosecutions of Mr Tony Mokbel and the
Tomato Tins prosecutions were properly investigated and considered, and/or
brought to the attention of the prosecuting authorities.°*

In support of this submission it is argued:

968.1. inrespect of the Commonwealth Tomato Tins prosecution, that Ms
Gobbo had herself made disclosure on 28 August 2011 to Ms
Breckweg, who had also reviewed the SML1°72

968.2. in respect of the State prosecution of Mr Tony Mokbel, that Mr Ashton
had evidence that, arising out of the discussion on 3 November 2011,
Mr McRae was to discuss the Mokbel matter with the OPP, and that
he initiated an independent investigation of all the impacts across
every matter that Ms Gobbo potentially had involvement.1973

Effectively, this amounts to an argument that as of 3 November 2011, Mr
Ashton had done enough. The submission of Counsel Assisting is that he did
not do enough.

Ms Breckweg was a solicitor working on the Dale prosecution, not the Tomato
Tins prosecution. Appropriate disclosure and the addressing of such concerns
cannot have been effected in such a manner. Mr Ashton would know this. The
very reason the issue was being raised in the 3 November 2011 meeting was
because it had not been dealt with and something needed to be done. There
was specific concern raised at the meeting that there might be an issue given
Ms Gobbo’s role as a lawyer to one of the accused and that she had been the
“originating source”. Mr Cartwright recorded that Mr McRae was to consider the
requirements of disclosure of Ms Gobbo’s role in this matter.1°74

Further, following the 3 November 2011 meeting, Mr Ashton received the
O’Connor document on 7 November 2011.1°”® Whilst this was prepared in
response to the requests of prosecutors in the Dale case, this document should
have served to magnify the already great concerns over the use of Ms Gobbo
as a human source by Victoria Police. There is no evidence that Mr Ashton did
anything with this information.

Whilst Mr Ashton reported concerns about the Tomato Tins case and
discussed issues with the Mokbel case with Mr Cartwright and Mr McRae, that
did not mean that he was able to wipe his hands of responsibility. He was the
Assistant Commissioner of Crime, overseeing the department that had used
Ms Gobbo’s information in very many investigations, and from which very many
charges had been laid and significant convictions obtained.

1071 Responsive submissions of Mr Ashton, [185].

1072 Responsive submissions of Mr Ashton, [187]-[188].
1073 Responsive submissions of Mr Ashton, [190].

1074 Submissions of Counsel Assisting, Volume 2, [4326].
1075 Sybmissions of Counsel Assisting, Volume 2, [4340].
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973.

974.

There appears to be no evidence that Mr Ashton followed up about either the
Tomato Tins matter or the Mokbel matter, or indeed the concerning information
about the extent of Ms Gobbo’s informing that he admitted was brought home
to him when he read the O’Connor document of 7 November 2011.

As to the submission that Mr Ashton initiated an independent investigation of all
the impacts across every matter that Ms Gobbo potentially had involvement, 176
the discussion at the 3 November 2011 meeting involved issues of governance
of human sources, resulting in Mr Cartwright’s plan to discuss the matter with
Mr Pope, the head of I&CS to ensure there was appropriate governance in
relation to the issue of a legal practitioner being a human source.’” This, it
seems led to the Comrie Review. The Comrie Review was not an investigation
into the potential impact Ms Gobbo had on cases, it was review of the
adequacy of policy, procedures and guidelines.1°’® Whilst it might be argued
that Mr Ashton had nothing to do with the terms of reference,°”® the very fact
that the review was confined within I&CS meant that the cases that had been
run, and the investigators that ran them, would not be part of any such
investigation or review.

1076 Responsive submissions of Mr Ashton, [180], [199], [205].
1077 Submissions of Counsel Assisting, Volume 2, [4325]-[4326].
1078 Submissions of Counsel Assisting, Volume 2, [4388].

1079 sybmissions of Counsel Assisting, Volume 2, [195].
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REPLY SUBMISSION: SDU

975. The following issues are dealt with in this reply:

975.1. The suggestion that prior to the High Court decision there was a policy
that put the protection of the source identity over the administration of
justice

975.2. Disclosure issues

975.3. Risk Assessment issues

975.4. Conflicts of interest

975.5. “Relationship ending event” ultimatum
975.6. Matters related to Mr Cooper

975.7. Matters related to Mr Thomas

975.8. The meeting of 24 July 2006.

The High Court displaced the policy that a source’s identity
must be protected

976. It is submitted on behalf of SDU members that prior to the High Court decision
in AB v CD there was a policy that put the protection of the source identity over
the administration of justice:

The High Court upheld Ginnane J’s judgement. His Honour had to
balance two conflicting public policy issues, namely disclosure to an
accused and protection of the identity of an informer. Victoria Police
was clearly of the view that the risk to Ms Gobbo’s life meant that her
identity should not be disclosed. It was only when the High Court
upheld the need to disclose Ms Gobbo’s identity that the long-
established policy that a source’s identity must be protected
was displaced. Prior to that decision, it is clear that Victoria Police
and the SDU specifically believed that there was a real risk to Ms
Gobbo’s life if her role as an informer was revealed. The role of the
SDU included ensuring that her identity was not so revealed. That
was their job. It was the same for all high risk informers, not just Ms
Gobbo.1%%

977. No such policy ever existed.

978. The long-established policy was that if the police wished to avoid disclosing
information on the basis that it would expose the identity of a human source, a
claim for PII, often referred to as “Informer privilege”, would be made on behalf
the police. In such cases the court would determine whether the need to
protect the identity of the source would interfere too greatly with the accused’s
right to a fair trial. If the interference was too great, the PII claim would not be
upheld. If the police still did not wish to disclose the identity of the human

1080 Responsive submissions of the SDU, [6].
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979.

980.

981.

source, then the prosecution could not proceed as the accused could not
receive a fair trial.

The submission effectively argues that the members of the SDU had no
awareness of “informer privilege”, as there never would be any need to protect
a human source with such a PII claim if the human source identity must be
protected.

The reality in this matter is that the law, which provided that Pl claims of
“informer privilege” are to be determined by the Courts, was “displaced’ by
members of Victoria Police, including the SDU, who, it is submitted deliberately
ensured that either no such claim was made, or where it was, that the court
was not given all of the relevant facts to enable a just determination of the
claim.

That members of the SDU were alive to the potential or actual compromising of
the justice system is apparent from the following examples:

981.1. The November 2005 Risk Assessment which indicated that if Ms
Gobbo were compromised her handling could come under extreme
scrutiny which could bring embarrassment and criticism to Victoria
Policel!

981.2. On 19 February 2006, when Ms Gobbo was involving herself in Mr
Thomas'’ dealing with the police over his potential to cooperate, Mr
Sandy White and Mr Green discussed concerns that Mr Bateson might
make entries in his diary compromising her. When Mr Sandy White
spoke to Mr Bateson, the latter said he had not yet made diary entries
of his contact with Ms Gobbo and was aware of the “issues”
involved?!8?

981.3. The use of the SDU to hide Ms Gobbo’s involvement in Mr Thomas’
representation, including the provision of transcripts to her in April 2006
for the purposes of progressing Purana Taskforce negotiations with
him about his pleading and co-operating!s3

981.4. The 20 April 2006 conversation between Ms Gobbo, Mr Sandy White,
Mr Peter Smith and Mr Green in which there was discussion of Ms
Gobbo attending to represent Mr Cooper and the potential of Mr
Cooper’s confession not being admissible if his counsel was not
impartial, about which investigators were to be warned

981.5. Inthe same conversation Mr Sandy White indicated a broader
appreciation about conflict of interest when he said that it might be
argued that a barrister could never help the police and still represent
the person she was helping the police with. Ms Gobbo’s response
indicated this was probably so!08

981.6. Mr Sandy White’s evidence that he was so concerned when Ms Gobbo
attended to advise Mr Cooper that he considered arresting her'°®

1081 sybmissions of Counsel Assisting, Volume 2, [1378].

1082 Sybmissions of Counsel Assisting, Volume 2, [819].

1083 Sybmissions of Counsel Assisting, Volume 2, [903]-[923], and Reply submission in relation to Mr
Ryan, Mr O’Brien and Mr Bateson regarding this matter.

1084 Syubmissions of Counsel Assisting, Volume 2, [1824]; Responsive submissions of the SDU, [353].
1085 Sybmissions of Counsel Assisting, Volume 2, [1924.7].
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981.7. Subsequent discussion between Mr Sandy White and Mr O’Brien about
concerns arising from Ms Gobbo’s attendance to advise Mr Cooper's®

981.8. On 26 April 2006, there was conversation between Ms Gobbo and Mr
Sandy White in which he indicated the SDU had spoken with Mr Flynn
about evidentiary concerns arising from confessions where Ms Gobbo
provided advice%’

981.9. Inthe 26 May 2006 handler handover document when Mr Peter Smith
indicated to Mr Green that Mr O’Brien was happy to supply copies of
Mr Cooper’s statements to Ms Gobbo to “check on the quiet but better
if not openly involved in the process™ %8

981.10. In relation to Ms Gobbo'’s involvement in the arrest of Mr Bickley:

981.10.1. On 8 June 2006, in a meeting between Mr Sandy White, Mr
Green, Mr O’Brien, Mr Flynn and Mr Rowe, Ms Gobbo’s
arrest tips were conveyed and there was discussion that Ms
Gobbo should not become involved in representing Mr
Bickley and should be unavailable®®

981.10.2. On 9 June 2006, in a meeting between Ms Gobbo, Mr
Sandy White and Mr Green there was acceptance that Ms
Gobbo would advise Mr Bickley and discussion as to
keeping her representation of him unknown to others°®

981.10.3. On 13 June 2006, Ms Gobbo advised Mr Bickley, he rolled
and made statements.1%!

981.11. In the 12 July 2006 conversation between Ms Gobbo, Mr Peter Smith
and Mr Anderson in which Ms Gobbo worried that a “clever barrister”
might work out what she had been doing and there was discussion of
the “amazing test case” that would follow°%2

981.12. During the SDU meeting of 24 July 2006, when there was concern Ms
Gobbo would be called before the OPI, Mr Black wrote in his diary,
“Future 3838? v Royal Commission?” indicating discussion of such
matters during the meeting, regardless of whether the words “Royal
Commission” were used!%%

981.13. On 28 July 2006, there was a conversation between Ms Gobbo, Mr
Sandy White and Mr Peter Smith during which Ms Gobbo referred to
repeatedly chucking ethics out the window, LPP out the window and
her career out the window “if any of this ever came out”, and indicated
she wouldn’t even be covered by insurance!®®

981.14. On 22 August 2006, there were discussions between Mr Biggin, Mr
Black, Mr Green and Mr Fox over the OPP request for the transcripts of
Mr Cooper’s interviews which were said to have in part detailed his
discussion with Mr Cooper, and a determination to schedule a meeting

1086 Submissions of Counsel Assisting, Volume 2, [1924.7].

1087 Responsive submissions of the SDU, [354].

1088 Sybmissions of Counsel Assisting, Volume 2, [1594].

1089 sybmissions of Counsel Assisting, Volume 2, [1608].

109 Sybmissions of Counsel Assisting, Volume 2, [1610].

1091 Submissions of Counsel Assisting, Volume 2, [1612]-[1624].
1092 Sybmissions of Counsel Assisting, Volume 2, [1635].

1093 Submissions of Counsel Assisting, Volume 2, [1644].

1094 Submissions of Counsel Assisting, Volume 2, [2064].
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981.15.

981.16.

981.17.

with Mr O’Brien and Mr Flynn as they did not want the interview tapes
released to the OPP0%

From March 2007, the involvement of the SDU in ensuring that “court
discovery issues” in relation to Milad Mokbel's committal were
managed,°® including:

981.15.1. Discussion with Purana investigators in relation to Ms
Gobbo representing Milad Mokbel in order that he plead
guilty so no disclosure of material related to Mr Cooper
would be required®®’

981.15.2. Discussion with Ms Gobbo and Purana investigators in
relation to how to handle diary notes evidencing Ms
Gobbo’s advice to Mr Cooper on 22 April 2006, including
that they would avoid claiming PII as that would involve
revealing Ms Gobbo’s involvement to the court'%%®

On 17 April 2007, at an SDU Unit meeting during which Mr Sandy
White, Mr Peter Smith, Mr Black, Mr Richards and Mr Fox were
present, notes of Mr Black which reveal discussion that:

981.16.1. Ms Gobbo had been involved in providing privileged advice
to clients, even after having done so with Mr Cooper, which
may be overturned by an appeal court

981.16.2. The need to balance the risk of appeals against the duty of
care owed to Ms Gobbo, the need for control and
compliance with policy%®°

On 5 June 2007, during a meeting between Ms Gobbo, Mr Fox and Mr
Anderson there was discussion over concern that Ms Gobbo should
stop representing people when she had a conflict of interest,
including:11%

981.17.1. Ms Gobbo indicated that if discovered she would not be
able to practise law in Australia again, the number of clients
who would sue her for ethical breaches, and what might
happen in the profession

981.17.2. There was reference to the frequency of Ms Gobbo’s
conflicts and Mr Anderson indicated that “it's not something
we want to keep shitting in the face of the law and the
system”

981.17.3. There was discussion that her conduct might not amount to
breaking the law, but it being frowned upon

981.17.4. Ms Gobbo indicated that she thought she could separate
privileged matters in the beginning but it became too hard.

1095 sybmissions of Counsel Assisting, Volume 2, [1690].

109 Sybmissions of Counsel Assisting, Volume 2, [2659]-[2740].

1097 Submissions of Counsel Assisting, Volume 2, [2659]-[2662].

1098 Submissions of Counsel Assisting, Volume 2, [2683], [2692], [2697], [2781], [2738].
1099 Submissions of Counsel Assisting, Volume 2, [2282].

1100 sybmissions of Counsel Assisting, Volume 2, [2347].
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981.18.

981.19.

981.20.

981.21.

981.22.

981.17.5. Mr Anderson told Gobbo that she could not “lag on” clients
and represent them and she should have had that
agreement from the beginning

On 3 July 2007, during a meeting between Ms Gobbo, Mr Sandy White
and Mr Fox, in which there was discussion over Ms Gobbo’s role with
Mr Cooper being exposed in the committal:110?

981.18.1. Mr Sandy White asked Ms Gobbo if Mr Cooper was going to
lie or claim privilege about the matter

981.18.2. Ms Gobbo told those present that she had informed Mr
Cooper of events which had occurred in court the previous
day when there was known to be an order for witnesses out
of court

In the same meeting there was discussion to the effect that Ms Gobbo
could not act for any persons arrested as a consequence of her
involvement with Mr Karam after she had provided the bill of lading
which had led to the discovery of the Tomato Tins shipment. In the
conversation Mr Sandy White said he would hate to think that
“ultimately a conviction could be overturned because there was an
allegation or suggestion or a bloody inquiry in relation to whether he
got a completely unbiased uncompromised defence” and Ms Gobbo
responded indicating that no one was ever going to find out, and that
there were already 20 people in that category*'©?

On 18 July 2007, there was a meeting between Mr Sandy White and
Mr O’Brien to discuss issues related to Ms Gobbo’s continued status
as an informer, or the proposal she might be a witness, in particular
against Mr Karam. These issues had been discussed the previous day
in a meeting involving Mr O’Brien, Mr Overland and Mr Blayney. The
notes of Mr Sandy White indicate they discussed the “political fallout” in
the legal fraternity that would occur if Ms Gobbo’s role as a human
source was exposed, including the impact on the conviction of Mr
Cooper and others. They agreed on the need for legal advice!'%

On 24 July 2007, there was a further meeting attended by Mr Sandy
White with Mr Biggin, Mr O’Brien, Mr Blayney, Mr Brown, Mr Ryan and
Mr O’Connell to discuss Ms Gobbo’s viability as a witness and future
deployment. The meeting contemplated receiving legal advice,
exploring precedents and getting the opinion of a judge, although this
was not pursued?!o4

On 6 August 2007, Mr Overland was briefed as to the plan in relation to
Ms Gobbo by Mr Sandy White, Mr Biggin, Mr Blayney and Mr Ryan.
The reason she could not be a witness was that her human source
status might be compromised. The reason she could not be
deactivated was that they still needed to communicate in relation to
“court issues” (ie. Disclosure) in relation to the various Mokbel trials!'%

1101 Submissions of Counsel Assisting, Volume 2, [2753].
1102 Submissions of Counsel Assisting, Volume 2, [2398].
1103 Sybmissions of Counsel Assisting, Volume 2, [2443]-[2445].
1104 Submissions of Counsel Assisting, Volume 2, [2468]-[2477].
1105 Ssybmissions of Counsel Assisting, Volume 2, [2504]-[2507].
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981.23.

981.24.

981.25.

981.26.

981.27.

981.28.

On 21 November 2007, Mr Peter Smith recorded an update from Mr
Fox that Mr Flynn had been asked in the witness box during the
committal of Horty Mokbel if Ms Gobbo had been present when Mr
Cooper had “rolled” and had said “no™10®

In March 2008, Mr Sandy White, Officer Wolf and Mr Fox were involved
with the Petra Taskforce to steer Mr Andrew Hodson towards Ms
Gobbo for the seeking of legal advice, and that any advice she gave
would be of assistance!*?’

In August and September 2008, SDU members including Mr Sandy
White, Mr Peter Smith, and Mr Green were involved in discussions with
Purana investigators concerning subpoenas received relating to the
trial of Mr Horty Mokbel which might expose Ms Gobbo’s role as a
human source:

981.25.1. The first subpoena again raised concerns about Mr Flynn’s
diary notes as to Ms Gobbo’s attendance to advise Mr
Cooper on 22 April 2006

981.25.2. The second subpoena raised concerns that information
reports would allow both Mr Horty Mokbel and Mr Cooper,
the main witness, to understand who the informer was
against them (being Mr Cooper’s lawyer, Ms Gobbo)*1%8

On 3 December 2008, in a discussion between Mr Sandy White, Mr
Peter Smith, Mr Green and Mr O’Connell relating to Petra Taskforce
interest in Ms Gobbo as a witness, Mr O’Connell was told that Ms
Gobbo’s previous assistance may bring scrutiny on the department and
accordingly there was a need to balance her value as a witness with
the risk of exposure!®®

On 5 December 2008, in preparation for a meeting with Mr Sandy
White, Mr Black, Mr Biggin and Mr Overland, Mr Peter Smith outlined
possible outcomes arising from the use of Ms Gobbo should she
become a witness and her role as a human source be exposed. These
included:1110

981.27.1. The perception of Ms Gobbo passing on privileged
information and it being used by police

981.27.2. The risk of a Royal Commission as a result of this

981.27.3. The jeopardising of future prosecutions (mostly Mokbel and
related cases)

981.27.4. Previous convictions being open to claims of being unsafe
because of Ms Gobbo’s involvement and privilege issues

When the SDU concerns about exposure were discussed the “barrier /
break” strategy was devised to avoid disclosure of Gobbo’s role if she
became a witness!!!!

1106 Submissions of Counsel Assisting, Volume 2, [2606].

1107 Submissions of Counsel Assisting, Volume 2, [3060], [3092]-[3104], [3130]-[3158].
1108 Submissions of Counsel Assisting, Volume 2, [2962]-[2974], [2933]-[3028].

1109 Submissions of Counsel Assisting, Volume 2, [3388].

1110 Submissions of Counsel Assisting, Volume 2, [3398].

1111 submissions of Counsel Assisting, Volume 2, [3406]-[3408].
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981.29.

981.30.

981.31.

981.32.

981.33.

981.34.

981.35.

981.36.

On 30 December 2008, in a conference call involving Messrs Black,
Peter Smith, Green and Richards they discussed issues for inclusion in
a SWOT analysis. Notes indicate issues were raised including “issues

with existing court cases”, “Appeal issues with former clients re unsafe
verdict112

The SWOT analysis written on 31 December 2008, contributed by
Messrs Black, Peter Smith, Green, Richards and Anderson also
indicated awareness of these issues and the possibility of OPI,
Government or judicial review into the legal and ethical implications of
using a serving barrister as a human source!'*?

The 12 January 2009 meeting involving Ms Gobbo, Messrs Sandy
White, Green and Fox which acknowledged that the biggest threat of
exposure of her role as a human source as a witness were police
notes, and that it could never come out because only one of the
investigators, Mr O’Connell, knew about her role as a human source!!4

On 29 May 2009, Mr Black met with Mr Iddles and discussed the Briars
Taskforce plan for Ms Gobbo to be a witness. His note referenced
concerns about her dual role as a source and giving legal advice to
clients, and that disclosure of her role would initiate a Royal
Commission with perceived unsafe verdicts and current prosecutions
being subject to review!!®

On 3 June 2009 Mr Black briefed Inspector Glow as to the problems
with her use — she was a tasked source, an active barrister, visiting
clients who think they have privilege and are speaking with their legal
representative, she then passes the information to police, she then
continued to act for the client and convinces them to plead guilty*16

Along with Messrs Black, Peter Smith and Sandy White also became
involved in discussions around this time relating to concerns about the
exposure by Ms Gobbo if she was a witness for Briars!'?’

On 10 March 2010, following the commencement of Mr Dale’s
committal, the defence were seeking disclosure of material that would
reveal Ms Gobbo’s role as a human source. Mr Sandy White met with
Mr O’Connell and Mr Peter Smith to discuss the matter. There was
discussion as to not wanting to disclose her role as a human source,
the belief that Ms Gobbo might not give evidence and the need to
respond to the defence subpoena if she did not. It was indicated that
revealing the fact that Ms Gobbo was a human source several years
prior to her involvement with Petra would compromise her and confirm
her assistance at the time of the Mokbel investigation!!!8

On April 2011, an issue arose during the trial of Mr Cvetanovski in
which Mr Cooper was again giving evidence. Defence counsel had
indicated an intention to cross-examine Mr Cooper about a conspiracy
involving Ms Gobbo, Mr Cooper and the police to have him making

1112 sybmissions of Counsel Assisting, Volume 2, [3461]-[3462].

1113 Sybmissions of Counsel Assisting, Volume 2, [3484].

1114 Submissions of Counsel Assisting, Volume 2, [3579].

1115 Submissions of Counsel Assisting, Volume 2, [3654]-[3656].

1116 Submissions of Counsel Assisting, Volume 2, [3679].

1117 Submissions of Counsel Assisting, Volume 2, [3674], [3675], [3677].
1118 Sybmissions of Counsel Assisting, Volume 2, [3950].
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false statements. The prosecutor called a meeting of police involved.
A number of people from the SDU were informed of events including
Mr Peter Smith and Mr Richards. A new member, Mr Pearce, was sent
along with the investigators to the meeting with the prosecutor to whom
no disclosure was made. Nor was any claim otherwise made for PII.

Disclosure issues

982. A number of submissions were made about issues relating to disclosure,
including:

982.1. The SDU’s concerns to ensure Ms Gobbo’s safety overrode
considerations of “what can now be seen” was required by way of
proper disclosure!!®

982.2. The SDU did not fully appreciate that the public interest would favour
disclosing Ms Gobbo’s role such that it would override the public
interest in preserving her anonymity*'2°

982.3. The SDU saw issues relating to disclosure as matters for the
investigators!'?! and the management of matters involving subpoenas
as a matter for the HSMU (via the Subpoena Management Unit)1122

982.4. Members of the SDU understood the importance and gravity of
disclosure, attested to by their record keeping, and that such records
were not immune to subpoenal?3

982.5. Mr Sandy White was of the view that records such as ICR’s were
“easily discoverable”, albeit that they were not volunteered to defence
as a matter of course?*

982.6. Mr Sandy White knew that an appropriately framed subpoena would
capture SDU records.?®

983. The members of the SDU were all experienced detectives of at least | N
level and aware of the existence of PII as it related to informers. On 16
September 2005, at the very first meeting with Ms Gobbo there was discussion
of concerns about her role being discovered. During the course of that
discussion disclosure issues were raised and there was an acknowledgement
by Mr Sandy White that the “informer privilege” was not absolute. Further to
this, Ms Gobbo raised concern that the mere claiming of Pll was likely to
expose her as a human source.!'%

984. The SDU went on to become involved in discussions with investigators as to
the ways in which they could avoid disclosure and the need to claim PIl in order
to protect revelation of Ms Gobbo’s role as a human source, including the need
to avoid informing the court of Ms Gobbo’s role.

985. Itis submitted that the submission to the effect that the SDU records were
easily discoverable should not be accepted. It was the norm that such records

1119 Responsive submissions of the SDU, [48].

1120 Responsive submissions of the SDU, [48].

1121 Responsive submissions of the SDU, [54].

1122 Responsive submissions of the SDU, [285].

1123 Responsive submissions of the SDU, [273].

1124 Responsive submissions of the SDU, [273].

1125 Responsive submissions of the SDU, [273].

1126 Sybmissions of Counsel Assisting, Volume 2, [1349]-[1353].
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986.

were inaccessible, save perhaps when a human source became a witness.
Such a subpoena would only be issued if an accused had somehow learned
that their own lawyer was the human source against them, a piece of
information which was jealously guarded.

Whilst the SDU and investigators might have had different roles and
responsibilities, it should be found that all members had an equal obligation to
uphold the law. SDU members, like any other police member, were not entitled
to sit by in the knowledge that relevant material was not being provided to a
court and an accused may therefore not be receiving a fair trial.127

Risk Assessment issues

987.

988.

9809.

The SDU take issue with the submission of Counsel Assisting in respect of
matters relating to the risk assessment process in a number of ways, including:

987.1. that there was a failure by Mr Peter Smith and Mr Black to identify
and/or record risks that using Ms Gobbo against persons who were her
clients could be improper and unlawful, had the potential to interfere
with the administration of justice and should have been the subject of
legal advice. They point out that the main factors contributing to those
risks were recorded, and anyone reading the risk assessment would
appreciate such risks were present12

987.2. that the submission that the SDU approach to risk assessment and risk
mitigation was “lamentably inadequate”.1'2 They point out that every
significant issue relevant to risk was documented in ICR’s, summarised
in the SML and discussed at management meetings, and the fact that
Ms Gobbo remained alive was evidence that the SDU’s risk mitigation
strategy was not “lamentably inadequate”10

987.3. that the submission of Counsel Assisting has apparently been taken
from the Comrie Review.1131

The purpose of a risk assessment in human source management was to
identify risks in the five categories outlined in the force policy, and to put into
place control mechanisms to mitigate those risks as far as possible.

As the SDU submission points out, and as indicated in Counsel Assisting’s
submissions, the November 2005 risk assessment carried out by the SDU
contained details of factual matters which should have alerted those reading it
to potential issues in relation to the registration of Ms Gobbo. These included
the following:

989.1. she was a criminal barrister

989.2. she was acting for several members of the Mokbel criminal cartel
including Mr Tony Mokbel

1127 Submissions of Counsel Assisting, Volume 2, Volume 1 [383].
1128 Responsive submissions of the SDU, [91].
1129 Responsive submissions of the SDU, [86].
1130 Responsive submissions of the SDU, [88].
1131 Responsive submissions of the SDU, [89].
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989.3. she was having conversations with other law enforcement members
about assisting police, including from Purana and the MDID, which
may be known to others

989.4. her stated motivation for assisting police was to rid herself of clients
who were a drain on her, specifically those belonging to the Mokbel
criminal cartel

989.5. she had connections to numerous lawyers acting for various crime
figures at all levels

989.6. she had already provided credible and valuable intelligence and was
well positioned to obtain valuable intelligence in relation to the Mokbel
cartel

989.7. her potential to provide intelligence on major organised crime figures
had not yet been developed to its full potential

989.8. by virtue of her occupation and position, if she were compromised, her
handling could come under extreme scrutiny which could bring
embarrassment and criticism to Victoria Police.1132

990. Whilst the factual details listed above were evident within the document, there
was no identification of the risk that they posed, and therefore no mitigation
strategy adopted. A mitigation strategy would likely have involved consideration
of whether Ms Gobbo could continue to represent those she was providing
information about, the limits to the way in which she was able to assist police,
and accordingly the need for legal advice as to such matters.

991. The updated April 2006 risk assessment identified a number of other matters,
including:

991.1. The identity of a number of those on whom she was informing and
associated risk of compromise to her human source role

991.2. The prospect of compromise by way of telephone intercepts by another
law enforcement agency

991.3. That “in her role as a barrister”, Ms Gobbo had been involved in
advising certain high level criminals making statements to assist police
which might be perceived by those within the Mokbel group as her
acting against their interests.1133

992. This category included a new control measure indicating that if Ms Gobbo was
dealing with individuals who might make statements against police, she should
pass them to a new legal representative.113

993. As is apparent from the matters referred to in [981], by the time of the second
risk assessment and following this time, the SDU had appreciated significant
risks associated with the use of Ms Gobbo, in particular risks which would
affect the administration of justice.

994. The focus of the risk given primacy by the SDU was that of Ms Gobbo’s safety,
which was but one of the categories of risk which was supposed to be

1132 Responsive submissions of the SDU, [82]; Submissions of Counsel Assisting, Volume 2, [1374]-
[1387].

1133 Submissions of Counsel Assisting, Volume 2, [1528]-[1532].

1134 Sybmissions of Counsel Assisting, Volume 2, [1528]-[1532].
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995.

996.

997.

998.

999.

addressed in a formal risk assessment carried out on a monthly basis. This risk
to Ms Gobbo’s safety was largely achieved by preventing compromise to her
identity. It is submitted that the prevention of compromise to her identity
involved compromise to the administration of justice.

The ICRs and SMLs did not identify the risks to the administration of justice, or
outline control measures to prevent such abuses, although they have allowed
the identification of many of them.

Given the clear awareness of members of the SDU of such risks, including that
convictions had potentially been obtained in circumstances the Court of Appeal
might consider to be unsafe, the submission that the approach to risk

assessment and risk mitigation by the SDU was “lamentably inadequate” is apt.

It is submitted that the failures in this respect should not be borne by the SDU
alone. As the SDU submission points out these risks were very apparent to
anyone reading the document, including their supervisors responsible for
approving the registration and condoning its continuance. Further, these facts
were known outside 1&CS, especially to those within the Crime Department
who were to use Ms Gobbo’s information and who clearly had sway in her
registration and continued use.

As referred to in the SDU submissions, the timing of Ms Gobbo’s recruitment
was significant for a number of reasons including that the SDU was still in its
infancy and there was some scepticism and resistance by investigators who
were being asked to hand over high risk human sources.'® There was a need
to ensure the SDU was well received, which meant investigators receiving
valuable intelligence in a timely manner. It is reasonably clear that the
recruitment of Ms Gobbo provided significant opportunity to demonstrate the
value of the SDU.

Notably, by the time the first Risk Assessment was being compiled and
considered in November 2005, Ms Gobbo had already been given a
registration number and her intelligence was already being used including in
relation to the development of the Operation Posse investigation plan. This
plan had been approved and had brought about a refocus and change of
resourcing at the Purana Taskforce, and the plan involved the continued use of
Ms Gobbo as a human source. The identification of the obvious risks and
control measures would inevitably have curtailed the ability to use Ms Gobbo in
the way that was being envisaged. This perhaps provides some explanation for
the failure to identify and mitigate the obvious risks at the outset, and into the
future when issues relating to the administration of justice were clearly on the
minds of those within the SDU. It may also explain the failure by Mr Biggin to
identify such issues when he conducted his audit in April 2006.

1000.In this regard, it is to be observed that the first time that risks relating to the

administration of justice were presented in one document was in December
2008. The documentation of these risks at that time was not for the purpose of
mitigating the risk to the administration of justice. Rather, it was for the purpose
of trying to convince those making the decision about Ms Gobbo’s future status
not to use her as a witness, so that any miscarriages of justice that may have
occurred, would remain hidden.

1135 Responsive submissions of the SDU, [55].
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Conflicts of interest

1001.1t is submitted on behalf of the members of the SDU that they had a narrow
understanding of conflict of interest, however they endeavoured to understand
and deal with the issue as best they could. In this regard it is said:

1001.1. they understood Ms Gobbo should not act for people upon whom she
had informed and told her not to do so

1001.2. they did not perceive a conflict arising from Ms Gobbo informing on
current clients regarding unrelated ongoing criminal activity

1001.3. they did not perceive any issue with Ms Gobbo providing information
about ongoing serious criminal activity whilst being retained by Mr
Mokbel in relation to his Commonwealth charges, with their focus being
upon avoiding LPP issues.136

1002.To demonstrate the SDU’s lack of understanding, the submission points to the
seeking of advice about conflicts of interest both prior to and after Mr Cooper’s
arrest. Unfortunately, this enlightenment was sought from Ms Gobbo.137 The
issue was not resolved by her, if anything it would have elevated concerns as
to the use of Ms Gobbo as a human source.

MR SANDY WHITE: No-one’s gunna say that but I'm trying to
understand what - the conflict of interest area
is not something that we ever deal with, all
right, for you and it's - | mean, some people
could put up an argument that a person
who is a barrister perhaps could never
help the police and still represent the
person that she's helping the police with.
So I'm just trying to get my head around this.
Could you - maybe it's even pointless talking
about it because you might actually think I'm

going ..........
MS GOBBO: Probably but what's the real point?

1003.If it was the case that members of the SDU did not, from the outset, appreciate
the intricacies involved in conflicts of interest, then, it is submitted, it was
something they were obliged to seek advice about. It was not good enough to
be seeking advice from the human source with whom they were dealing.

1004.These were experienced detectives. Whilst they may have reasoned some
moral justification for Ms Gobbo’s continued involvement in the representation
of those she was informing on, or in not disclosing the fact that she was doing
so, it is clear from the evidence referred to in [981] that, especially as time went
on, they knew they were jeopardizing the administration of justice in doing so.

1005.Further, responsibility cannot be denied on the basis that members of the SDU
made efforts to dissuade Ms Gobbo from acting for those she had informed

1136 Responsive submissions of the SDU, [234].
1137 Responsive submissions of the SDU, [236]-[238].

270 | Page



This submission has been redacted due to a range of non-publication claims. These claims are not yet resolved.

upon. The SDU had let it be known that they would never betray her role as a
human source, regardless of her choices.

The “relationship ending event” ultimatum

1006.Issue was taken on behalf of the members of the SDU with the proposition that
Ms Gobbo should have been told that, if she placed herself in a conflicted
situation, her role would be exposed to her clients or a claim for PIl would be
made.1138

1007.Instead, it is said that it would have been beneficial if Ms Gobbo had been told
she could no longer provide information to Victoria Police if she placed herself
in a conflicted situation. It is suggested that this type of ultimatum was in fact
used during the latter part of Ms Gobbo’s registration period when she was told
that if she acted for certain people it would be a “relationship ending event”.

1008.The examples pointed to as demonstrating this proposition are:

1008.1. An ICR from 15 June 2007.113¢ During this meeting between the SDU
and Ms Gobbo there was discussion about Ms Gobbo’s stress levels
and whether she would be better or worse off if the relationship
continued. Mr Sandy White gave her the option of ending the
relationship. This was nothing to do with an ultimatum in relation to
conflicts of interest.

1008.2. The evidence of Mr Sandy White at transcript page 4036.41 is referred
to.140 When one examines this, it reveals Mr Sandy White being asked
if Ms Gobbo was ever given an ultimatum and told the relationship
would end because of concerns about the system of justice they were
supposed to be upholding. Mr Sandy White said he recalled the term
“relationship ending event” being used at one or more points in the
relationship but could not recall the context.

1008.3. The evidence of Mr Sandy White at transcript 4156.22 is also relied
upon.t**t When one examines this it reveals Mr Sandy White being
asked a question which suggests such an ultimatum in relation to Ms
Gobbo acting for Mr Tony Mokbel. However, Mr Sandy White was
being asked about an ICR of 12 June 2007 in which Ms Gobbo was
talking about her stress levels and running through her various options
which she cited as: i) Deal with the SDU only; ii) Deal with the SDU
and Tony Mokbel; iii) Act for Tony Mokbel and end relationship with the
SDU.

1009.The only other apparent evidence of a “relationship ending event” is found:

1009.1. On 25 May 2007, when Ms Gobbo was told by her handler that her
human source relationship with the SDU would be terminated if she
continued to be involved with the importation with Mr Karam and Mr
Mannella contrary to the instructions of the SDU. Ms Gobbo responded

1138 Responsive submissions of the SDU, [264].
1139 Responsive submissions of the SDU, [265].
1140 Responsive submissions of the SDU, [265].
1141 Responsive submissions of the SDU, [265].
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that she would not get involved in any “relationship ending events”;1142
and

1009.2. On 3 and 4 July 2007, when Ms Gobbo was threatening to end the
relationship due to her unhappiness at being told she was to have a
new handler.1143

1010.1t is apparent that the SDU were willing to threaten to end the relationship if Ms
Gobbo became involved in the drug offending of those she was informing on.
However, there does not appear to have been any ultimatum arising out of
concern that Ms Gobbo was acting for people in circumstances of conflict.

1011.1t was further submitted that the SDU were limited in what they could do in
relation to preventing Ms Gobbo from acting for those with whom she had a
conflict. They could not choose to expose, or threaten to expose Ms Gobbo, as
this went against every rule and policy to protect the source identity.1144

1012.Such decisions about the protection of source identity, where a case was on
foot, were not for Victoria Police to make. As referred to earlier, these were
experienced detectives who knew that the informer privilege was not inviolable.

Matters related to Mr Cooper
1013.1t is submitted on behalf of the SDU members that:

1013.1. There were limitations to the understanding of members of the SDU
concerning disclosure and relevance such that Mr Sandy White and
others did not understand that the manner in which they used Ms
Gobbo, including her deployment against Mr Cooper in order that he
might be compelled to give evidence was improper or unlawful

1013.2. Their belief that as a result of his third set of charges he received “the
best deal of the century in terms of his sentence”

1013.3. That following his arrest he was represented by an experienced
solicitor and Queens Counsel, both independent of Ms Gobbo

1013.4. When disclosure issues arose in relation to Ms Gobbo’s role with Mr
Cooper during subsequent matters, such as the trial of Horty Mokbel,
Mr Sandy White’s greatest concern was that Ms Gobbo would be killed
if compromised

1013.5. He did not think to a significant degree about whether the disclosure
might jeopardise Mr Cooper’s conviction

1013.6. It cannot be found that Mr Sandy White would have considered the
next step that Mr Cooper’s evidence might be “fruit of the poisonous
tree”. 1145

1014.1t is further submitted on behalf of the SDU, amongst other matters, that:

1014.1. It was not improper for the SDU to receive and disseminate intelligence
from Ms Gobbo in relation to Mr Cooper’s ongoing criminal activity

1142 Exhibit RC0281, ICR 3838, 25 May 2007, 856.
1143 Exhibit RC0281, ICR 3838, 3 July 2007, 976, 987.
1144 Responsive submissions of the SDU, [267]-[268].
1145 Responsive submissions of the SDU, [275].
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1014.2.

1014.3.

1014.4.

1014.5.

1014.6.

Members of the SDU involved did not want Ms Gobbo to attend to
advise Mr Cooper on his arrest, but she made clear she would

They did not believe there was any way to prevent Ms Gobbo from
attending

There was a concern about the admissibility of admissions made by Mr
Cooper which was raised with investigators

It was a matter for investigators to determine whether Ms Gobbo would
be allowed to see Mr Cooper

The SDU did not believe Ms Gobbo’s attendance would have an
irreparable effect on the course of justice, as Mr Cooper was going to
cooperate whether Ms Gobbo attended or not. 1146

1015.As is apparent from the matters listed above in [981], members of the SDU,
and especially Mr Sandy White, were cognisant of the potential unfairness that
occurred in relation to Ms Gobbo’s deployment against Mr Cooper, his
subsequent conviction, and also to the convictions of others following.

1016.Indeed,

it is telling of the attitude towards these issues that, a number of years

later, and when in the witness box before this Royal Commission, Mr Sandy
White and Mr Peter Smith explained their personal views as to the use of Ms
Gobbo against her clients who had been accused of criminal activity as follows:

(Sandy White)

MR WINNEKE: You'd be quite content, would you, for your

barrister to be providing information against
your interests whilst pretending to act in your
interests?

MR SANDY WHITE: | don't think somebody that is being

represented by a barrister and then goes and
tells that barrister about cooking amphetamine
in clandestine labs or importing four and a half
tonnes of MDMA is in much of a position to be
too upset about that.147

(Peter Smith)

MR WOODS: What | was asking you though is whether or

not in your view a person who is a client of Ms
Gobbo's, who has had Ms Gobbo (a)
representing them, whilst (b) at the same time
working against their interests, would feel that
they had been fairly dealt with by the justice
system?

MR PETER SMITH: Well if they had been involved in criminal

activity it wouldn't matter.1148

1146 Responsive submissions of the SDU, [321].
1147 Transcript of Mr Sandy White, 31 July 2019, 3682.
1148 Transcript of Mr Peter Smith, 11 September 2019, 6158.
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Matters related to Mr Thomas
1017.1t is submitted on behalf of members of the SDU that:

1017.1. Ms Gobbo’s involvement with Mr Thomas related to her acting as his
lawyer and that her intention was to assist him to get the best possible
discount for his assistance!4

1017.2. She was not “informing” on Mr Thomas but simply providing the SDU
with information about her movements and activities as they related to
him which bore upon considerations of safety?1%0

1017.3. There was no sinister motive behind the SDU’s provision of the
transcripts to Ms Gobbo on 20 April 2006, that Mr O’Brien provided the
transcripts to Sandy White to pass onto Ms Gobbo as a shortcut!s

1017.4. Submissions made in relation to Mr Sandy White’'s knowledge and
involvement in matters related to Mr Thomas, including that Victoria
Police was using Ms Gobbo to encourage Mr Thomas to make
admissions, plead guilty and implicate associates (or alternatively that
Victoria Police was allowing her to do so in circumstances where she
was assisting police) have no basis.

1018.The contention that Ms Gobbo’s role was purely that of a lawyer must be
understood in the context that:

1018.1. She had a known conflict with Mr McGrath and for that reason had not
been appearing for Mr Thomas in court other than in “non-contentious”
hearings

1018.2. Mr Thomas and others were not aware that she had represented Mr
McGrath in circumstances in which she was involved in the changing
of his statement

1018.3. Prior to being registered by the SDU she had been providing
information, albeit not information about Mr Thomas, essentially as an
unregistered informer, to Mr Bateson, who was significantly involved in
the prosecution of Mr Thomas

1018.4. She had since formalised her role as an agent of the police when she
was registered by the SDU

1018.5. Her stated motive in becoming a human source involved ridding
herself of clients such as Mr Tony Mokbel and his associates

1018.6. She provided information about Mr Thomas to the SDU from
September 2005 including that he, along with Mr Cooper, would have
sufficient information to put Mr Tony Mokbel away for a long time1s2

1018.7. The ICR of 2 February 2006, in which Ms Gobbo was being | Il
I Under the heading of [}

1149 Responsive submissions of the SDU, [137].
1150 Responsive submissions of the SDU, [138].
1151 Responsive submissions of the SDU, [146].
1152 Ssybmissions of Counsel Assisting, Volume 2, [806]-[807].
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, is Ms Gobbo’s account of her first
meeting with Mr Thomas?153

1018.8. Mr O’Brien understood that Mr Thomas’ value as a witness went
beyond that of the murder investigations; he made clear to Mr Thomas
that any cooperation by him would also relate to Mr Mokbel.

1019.If the SDU, incorrectly, did not consider that Ms Gobbo’s involvement with Mr
Thomas was part of her human source role, and considered her role in respect
of Mr Thomas to be as his lawyer, they did not stand back and allow her lawyer
role to play out.

1020.In the knowledge of disclosure complications that had previously arisen in
respect of Ms Gobbo’s representation of Mr McGrath in similar circumstances,
specifically in relation to keeping secret from Mr Thomas and others her
involvement in the changes made to his statement prior to its signing, they
acted to ensure that her involvement with Mr Thomas also remained hidden.
This included:

1020.1. On 19 February 2006, when Ms Gobbo was becoming involved in Mr
Thomas’ decision to cooperate, Mr Sandy White spoke with Mr O’Brien
about “minimising HS involvement in process from point of view of
compromising self at later court hearings™154

1020.2. That day Mr Sandy White also spoke with Mr Bateson about exercising
caution in relation to entries he made in his diary1

1020.3. On 20 February 2006, Mr Sandy White spoke with Mr O’Brien about
monitoring Mr Bateson’s notes “re sanitising HS involvement in
Thomas s’ment”.1156

1021.Beyond this, the SDU were directly involved in transactions between Ms Gobbo
and the Purana Taskforce for the purpose of assisting the Purana Taskforce to
advance their dealings with Mr Thomas in relation to his cooperation:

1021.1. On 22 March 2006, the SDU passed on information from Ms Gobbo to
the Purana Taskforce about the concerns of the personal partner of Mr
Thomast1s7

1021.2. On 20 April 2006, Mr Sandy White, Mr Peter Smith and Mr Green were
involved in the provision to Ms Gobbo of transcripts of covertly
recorded meetings between Purana investigators and Mr Thomas.

1022.1In relation to the assertion in the SDU submissions that these transcripts were
provided to Mr Sandy White by Mr O’Brien to be passed to Ms Gobbo as a
“shortcut”, these matters are dealt with in more detail in that part of the reply
submission relating to Mr Ryan, Mr O’Brien and Mr Bateson, who also make
similar claims in their submissions. In short:

1022.1. The transcripts were not provided to Mr Sandy White by Mr O’Brien as
a matter of convenience because they happened to be meeting

1153 RC0281, ICR3838, 2 February 2006, 141-142.

1154 Submissions of Counsel Assisting, Volume 2, [819].

1155 Submissions of Counsel Assisting, Volume 2, [819].

1156 Submissions of Counsel Assisting, Volume 2, [834].

1157 Submissions of Counsel Assisting, Volume 2, [87]-[880].

2715|Page



This submission has been redacted due to a range of non-publication claims. These claims are not yet resolved.

immediately after the decision was made that Ms Gobbo should be
provided the transcripts

1022.2. The transcripts were provided the following day by Mr Bateson to Mr
Peter Smith, along with a briefing as to issues that Ms Gobbo should
be spoken to about, including concerns as to Mr Thomas’ truthfulness
about certain matters

1022.3. Ms Gobbo was allowed to read the transcripts that night, but not to
keep them

1022.4. Ms Gobbo was spoken to about matters raised by Mr Bateson with Mr
Peter Smith

1022.5. Ms Gobbo spoke to Mr Bateson (who recorded in his diary speaking
with “3838”) the following day about Mr Thomas possibly pleading
guilty and giving evidence

1022.6. Ms Gobbo subsequently visited Mr Thomas and reported back to the
SDU about his likelihood of cooperating, his depressed state and his
needing a “push to come on board totally”.

1023.1t is submitted to be apparent that Ms Gobbo was secretly provided with the
transcripts by the SDU in her capacity as a human source in order that her
awareness of such issues might assist to advance negotiations between Mr
Thomas and the Purana Taskforce.

1024.Whilst it is apparent that Mr Sandy White and the SDU were discouraging Ms
Gobbo from continuing to involve herself with Mr Thomas, they took no other
steps to do anything about it. When it was convenient to use her in her capacity
as a human source to advance the ends of the Purana Taskforce and Victoria
Police, they did so. It is significant that this occurred in circumstances where Mr
Sandy White and the SDU were aware that the court was making clear its
concern to protect its processes. They knew that on 21 April 2006 Ms Gobbo
was summoned before the Supreme Court to explain her apparent continuing
contact with Mr Thomas, because she had previously acted for Mr McGrath
(not because it was known that she had been involved in the changing of Mr
McGrath’s statements). It was made very clear that she had a conflict and was
not to be involved in his representation in relation to the matters then before the
court.

The meeting of 24 July 2006

1025.0n 24 July 2006, Ms Gobbo rang the SDU expressing extreme displeasure
after having been visited by ESD members involved in the Operation Khadi
prosecution. Ms Gobbo was upset that they had information she had provided
to the SDU in confidence, and which information she said had been given in
breach of LPP. She was also upset that the investigators appeared to know
she was a human source.1s8

1026.Issue is taken in the SDU submissions with the attribution of a quote from Mr
Peter Smith’s diary where he recorded a conversation with Ms Gobbo following
her meeting with the ESD investigators. The quote, “there are very few people
who know about your situation” was said to have been something said by Mr
Peter Smith, and Counsel Assisting submitted that it was open to find this was

1158 Submissions of Counsel Assisting, Volume 2, [2019].
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a deliberate deception upon Ms Gobbo given SDU concerns in period before
as to the growing number of people aware of her status. The SDU submissions
indicate that this was a quote from Ms Gobbo to Mr Peter Smith of something
which had been said to her by an ESD investigator. It was this that led her to
believe they knew of her status as a human source. Counsel Assisting concede
that this likely to be the case and withdraw the submission and allegation that
has been made.

The Paul Dale notes

1027.1t is submitted on behalf of the SDU that the conduct of the SDU in receiving
and retaining these notes was not improper and it serves as an example of the
SDU “quarantining” information they deemed to be legally privileged.115°

1028.The submissions on behalf of the SDU also indicate:

1028.1. The SDU initially avoided handing over the notes to investigators, Mr
Davey and Mr Solomon, on the premise they had already been shown
to Mr Ryan and were of no valuet¢°

1028.2. Despite being advised by the SDU that the notes were privileged,
investigator Mr O’Connell insisted on seeing the notes and was shown
them, whereupon he satisfied himself they were privileged after which
the notes were retained by the SDU. 116t

1029.1t is not entirely clear how this is an example of the SDU successfully
“quarantining” legally privileged information.

Information from Ms Gobbo concerning Zaharoula Mokbel
noted by Mr Fox as “Action: Verbally disseminated above
information to Jim Coughlin — Purana.”

1030.The complaint contained in paragraphs [203] to [224] of the submissions on
behalf of the SDU is addressed at paragraphs [183] to [201] above.

1159 Responsive submissions of the SDU, [227].
1160 Responsive submissions of the SDU, [231].
1161 Responsive submissions of the SDU, [232].
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CONCLUSION

1031.The above submissions in reply are provided to assist the Commission to make
significant findings in what the Court of Appeal has observed:162

...might prove to be one of the greatest scandals of our time in
relation to the workings of the criminal justice system.

1032.1t is submitted with respect that, having had the advantage of considering the
evidence and submissions, such a description is apt.

1033.Counsel Assisting have not lost sight of the seriousness of the matters being
considered, the impact on those who have been subject to criticism and those
who have been potentially unfairly convicted, and their responsibilities to fairly
and impartially assist the Commission.

1034.1t should come as no surprise to Ms Gobbo, and some current and former
members of Victoria Police, that their conduct has come under close scrutiny
and at times called for serious criticism.

1035.1t should be noted that Ms Gobbo, for example, accepts that she engaged in
the actus reus of an attempt to pervert the course of justice,'1% often acted in
circumstances of conflict of interest,226¢4 and breached confidentiality and legal
professional privilege.:165

1036.Individual members have admitted that serious mistakes were made, and
Victoria Police as an organisation has admitted systemic failures. However,
they then seek to walk a delicate tightrope. When issues of individual
responsibility are raised those parties seek to caricature the ascribing of any
such responsibility as “hindsight reasoning”, “confirmation bias” or evincing a

“pre-conceived narrative”.

1037.While Counsel Assisting have been criticised for focussing on individual
misconduct at the cost of considering systemic failures, it is submitted that
when one carefully considers the submissions made against Counsel Assisting
and the evidence, there is a different cause for concern.

1038.By raising issues of alleged denials of procedural fairness and alleged
apprehended bias, and by attacking the impartiality of Counsel Assisting and
by inference the Commission, one cannot help but be concerned that such
complaints are made, at least in part, to elide individual responsibility and
attempt to frame public opinion and diminish the findings and recommendations
of this Commission.

1039.However, when one carefully considers the above issues it is submitted that
the findings sought by Counsel Assisting are appropriate, and indeed
necessary to restore the confidence of the Victorian community in the vital work
of legal practitioners and Victoria Police.

1162 Chief Commissioner of Victoria Police v Chairperson of the Royal Commission into the Management
of Police Informants [2020] VSCA 214, [57] (Beach, McLeish and Weinberg JJA).

1163 Responsive submissions of Ms Gobbo, [193], [690].

1164 Responsive submissions of Ms Gobbo, [25], [149].

1165 Responsive submissions of Ms Gobbo, [687].
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