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The Relevant Cases of Mr Adams and Mr Summers

1. The relevant cases of Mr Adams and Mr Summers concern their convictions
before the County Court in December 2006.t

2. In January 2006, Mr Adams agreed to allow the storage of trailers at a factory
site linked to a company for which he was the director.2 Mr Summers was the
business development manager of the company.3

3. On 17 January 2006, police attended the factory site and Mr Adams and Mr
Summers were arrested and charged with handling stolen goods.*

4.  The Crown case was that Mr Adams and Mr Summers formed the view that the
trailers were stolen and, together with another person (Mr Siciliano), decided to
move the trailers to a nearby street.s

6. On 1 December 2006, plea hearings were conducted for Mr Adams and Mr
Summers, each pleading guilty to one count of dishonestly handling stolen
goods.’

7. On 6 December 2006, without conviction, both Mr Adams and Mr Summers
were released on adjournment to 5 December 2008.8

1 Un-tendered Victoria Police Criminal History Report, Mr Adams, 12 December 2019,
VPL.0099.0193.0035; Un-tendered Victoria Police Criminal History Report, Mr Summers, 15 December
2019, VPL.0099.0193.0339; Un-tendered Reasons for Sentence, R v Mr Adams & Mr Summers [2006]
VCC 1637, 9 [31]-[36], 6 December 2006, OPP.0048.0001.0001 @.0042.

2 Un-tendered Summary of Charges’, R v Mr Adams and Mr Summers, undated, 17-18,
OPP.0048.0001.0001 @.0017-.0018.

3 Un-tendered Summary of Charges, R v Mr Adams and Mr Summers, undated, 17,
OPP.0048.0001.0001 @.0017.

4 Un-tendered Summary of Charges, R v Mr Adams and Mr Summers, undated, 27, 30,
OPP.0048.0001.0001 @.0027, .0030.

5 Un-tendered Summary of Charges, R v Mr Adams and Mr Summers, undated, 26-27,
OPP.0048.0001.0001 @.0026-27; Un-tendered Reasons for Sentence, R v Mr Adams & Mr Summers
[2006] VCC 1637, 1 [3], 5 [16]-[17], OPP.0048.0001.0001 @.0034, .0038.

6 Un-tendered Reasons for Sentence’, R v Mr Adams & Mr Summers [2006] VCC 1637, 2 [6]-[7], 6 [18],
OPP.0048.0001.0001 @.0035, .0039.

7 Un-tendered Presentment No: C0604939, 2006, OPP.0048.0001.0001 @.0003; Un-tendered Reasons
for Sentence, R v Mr Adams & Mr Summers [2006] VCC 1637, 1 [1], OPP.0048.0001.0001 @.0033.

8 Un-tendered Victoria Police Criminal History Report, Mr Adams, 12 December 2019,
VPL.0099.0193.0035; Un-tendered Victoria Police Criminal History Report, Mr Summers, 15 December
2019, VPL.0099.0193.0339; Un-tendered Reasons for Sentence, R v Mr Adams & Mr Summers [2006]
VCC 1637, 9[31]-[36], 6 December 2006, OPP.0048.0001.0001 @.0042.
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MR ADAMS (A PSEUDONYM)

Ms Gobbo’s Legal Representation of Mr Adams

8. Ms Gobbo appeared in court on behalf of Mr Adams on at least the following
three occasions:

8.1. on 7 June 2006, at the Melbourne Magistrates’ Court for a committal
mention;®

8.2. on 1 December 2006, at the County Court for a plea hearing;* and
8.3. on 6 December 2006, at the County Court for a sentencing hearing.t

9. In addition, Ms Gobbo charged fees for conferences, advice, drafting of a Form
8A, negotiations and preparation.2

10. There is nothing to suggest that she continued to provide legal representation
to Mr Adams following the sentencing hearing on 6 December 2006.

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Adams

11. Ms Gobbo provided information concerning Mr Adams during her
representation of him on at least one occasion. On 26 October 2006, Ms
Gobbo advised her handler that she was representing Mr Adams and Mr
Summers and provided information as to the nature of the offending .* She
stated that

, and that she would be
communicating with the Armed Offenders Squad in relation to same.

12. In addition, Ms Gobbo provided information to police concerning a co-accused,
Mr Summers, on one occasion during her representation of Mr Adams. On 30
October 2006, during a meeting with her handlers Mr Anderson & Mr Peter
Smith, Ms Gobbo appeared to receive a phone call from |

9 Exhibit RC1841 Magistrates’ Court of Victoria record of persons represented by Ms Gobbo, 7 June
2006, 19, MCV.0001.0001.0001 @.00017; Exhibit RC1898 Office of Public Prosecutions Victoria,
PRISM database list of appearances by Ms Nicola Gobbo, 7 June 2006, 62, OPP.0001.0004.0025 at
.0086.

10 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 62, OPP.0001.0004.0025 @.0086.

11 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 6 December 2006, 62, OPP.0001.0004.0025 a@.0086.

12 Exhibit RC1568 Ms Nicola Gobbo Fee Book 01, 23 June 2006, 97, MIN.5000.7000.0001 @.0097;
Exhibit RC1568 Ms Nicola Gobbo Fee Book 01, 20 December 2006, 102, MIN.5000.7000.0001 @.0102;
Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Invoice for fees due to Ms Gobbo, 23 June 2006,
11, GMH.0001.0001.0009 @.0011; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Invoice for fees
due to Ms Gobbo, 20 December 2006, 4, GMH.0001.0001.0008 @.0004; Exhibit RC1569 Meldrum &
Hyland Barristers’ Clerk Ms Gobbo Statement of Account, 23 June 2006, 45, GMH.0001.0001.0002
@.0045; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Statement of Account for Ms Gobbo, 7
March 2019, 37, GMH.0001.0001.0002 @.0037.

13 Exhibit RC0281 ICR3838 (051), 26 October 2006, 524, VPL.2000.0003.2110.

14 Exhibit RC0281 ICR3838 (051), 26 October 2006, 524, VPL.2000.0003.2110.
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Submissions under Terms of Reference 1 and 2 in relation to
Mr Adams

13. Itis submitted that it is open to the Commissioner to find that the case of Mr
Adams may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

14. The extent to which the case of Mr Adams may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

15. First, Category 1A applies in that, between June 2006 and December 2006,
Ms Gobbo acted for Mr Adams while she was a human source,?° and did not
disclose same to him.2

16. Secondly, Category 1B22 applies in that, in October 2006, which was during the
period that Ms Gobbo acted for Mr Adams in relation to the case, Ms Gobbo
provided information in relation to him to members of Victoria Police, and did
not disclose same to him.2

17. The above conduct by Ms Gobbo under Categories 1A and 1B, evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.?*
Further, in certain instances identified above, Ms Gobbo’s conduct may
constitute a breach of legal professional privilege and/or confidence.?

18. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at

15 Exhibit RC0282 Transcript of meeting between Ms Nicola Gobbo, Mr Anderson and Mr Peter Smith,
30 October 2006, 162, VPL.0005.0115.0407 @.0568; Exhibit RC0281 ICR3838 (051), 31 October 2006,
533 VPL.2000.0003.2110.

16 Exhibit RC0282 Transcript of meeting between Ms Nicola Gobbo, Mr Anderson and Mr Peter Smith,
30 October 2006, 162, VPL.0005.0115.0407 @.0568.

17 Exhibit RC0282 Audio Recording #31, Meeting between Ms Nicola Gobbo, Mr Anderson and Mr Peter
Smith, 30 October 2006, 4:02:52, VPL.2000.0002.4240; See also Exhibit RC0282 Transcript of meeting
between Ms Nicola Gobbo, Mr Anderson and Mr Peter Smith, 30 October 2006, 171,
VPL.0005.0115.0407 @.0577 (NB: not fully transcribed).

18 See Legal Principles Submissions at [249].

19 See above analysis at [8]-[9].

20 See Legal Principles Submissions at [20].

21 See Legal Principles Submissions at [239].

22 See Legal Principles Submissions at [249].

23 See above analysis at [11].

24 See Legal Principles Submissions at [320]-[329] and [307]-[309].

25 See above analysis at [11].

26 See Legal Principles Submissions at [310]-[319] and [301]-[306].
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preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

19.

20.

21.

22.

23.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:2’

19.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Adams;

19.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Adams, appropriate disclosure
was made; or alternatively

19.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [19.1] were taken, and accordingly there
was the potential for the right of Mr Adams to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Adams and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Palice, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.2s

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.?

27 See Legal Principles Submissions at [384] and [452]-[457].
28 See Legal Principles Submissions at [380]-[385].
29 See Legal Principles Submissions at [351], [362]-[373].
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24. Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.s°

25. Category 3A3t applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

26. Category 3B* applies in that, during the period Ms Gobbo acted for Mr Adams,
she provided information in relation to him to members of Victoria Police,* and
there was non-disclosure of same, and a failure to take any steps to have
potential issues of public interest immunity or matters of state considered by
the DPP or the VGSO and then possibly a court.

27. As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

30 See Legal Principles Submissions at [351], [374].
31 See Legal Principles Submissions at [465].

32 See Legal Principles Submissions at [465].

33 See above analysis at [11].
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MR SUMMERS (A PSEUDONYM)

Ms Gobbo’s Legal Representation of Mr Summers

28. Ms Gobbo appeared in court on behalf of Mr Summers on at least the following
four occasions:

28.1. on 7 June 2006, at the Melbourne Magistrates’ Court for a committal
mention;3*

28.2. on 28 June 2006, for a committal mention;3s
28.3. on 1 December 2006, at the County Court for a plea hearing;3¢ and
28.4. on 6 December 2006, at the County Court for a sentencing hearing.?

29. In addition, Ms Gobbo charged fees for conferences, advice, drafting of a Form
8A, negotiations and preparation.38

30. There is nothing to suggest that she continued to provide legal representation
to Mr Summers following the sentencing hearing on 6 December 2006.

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Summers

31. Ms Gobbo provided information concerning Mr Summers during her
representation of him, on at least the two occasions outlined at [11] and [12]
above.

34 Exhibit RC1841 Magistrates’ Court of Victoria Record of persons represented by Ms Gobbo, 7 June
2006, 19, MCV.0001.0001.0001 @00017; Exhibit RC1898 Office of Public Prosecutions Victoria,
PRISM database list of appearances by Ms Nicola Gobbo 7 June 2006, 61, OPP.0001.0004.0025
@.0085; Exhibit RC1568 Ms Nicola Gobbo Fee Book 1, 23 June 2006, 97, MIN.5000.7000.0001
@.0097; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Invoice for fees due to Ms Gobbo, 23 June
2006, 11, GMH.0001.0001.0009 @.0011; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk
Statement of Account for Ms Gobbo, 7 March 2019, 45, GMH.0001.0001.0002 @.0045.

35 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 61, OPP.0001.0004.0025 @.0085; Exhibit RC1841 Magistrates’ Court of Victoria Record
persons represented by Ms Gobbo, 28 June 2006, 19, MCV.0001.0001.0001_00017.

36 Exhibit RC1568 Ms Nicola Gobbo Fee Book 01, 20 December 2006, 102, MIN.5000.7000.0001
@.0102; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Invoice for fees due to Ms Gobbo, 20
December 2006, 4, GMH.0001.0001.0008 @.0004; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk
Statement of Account for Ms Gobbo, 20 December 2006, 37, GMH.0001.0001.0002 @.0037; Un-
tendered Reasons for Sentence, R v Mr Adams & Mr Summers [2006] VCC 1637, 6 December 2006, 7
[23]-[25] OPP.0048.0001.0001 @.0040.

37 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 6 December 2006, 61, OPP.0001.0004.0025 @0085; Exhibit RC1568 Ms Nicola Gobbo
Fee Book 1, 20 December 2006, 102, MIN.5000.7000.0001 @.0102.

38 Exhibit RC1568 Ms Nicola Gobbo Fee Book 01, 23 June 2006, 97, MIN.5000.7000.0001 @.0097;
Exhibit RC1568 Ms Nicola Gobbo Fee Book 01, 20 December 2006, 102, MIN.5000.7000.0001 @.0102;
Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Invoice for fees due to Ms Gobbo, 23 June 2006,
11, GMH.0001.0001.0009 @.0011; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Invoice for fees
due to Ms Gobbo, 20 December 2006, 4, GMH.0001.0001.0008 @.0004; Exhibit RC1569 Meldrum &
Hyland Barristers’ Clerk Statement of Account for Ms Gobbo, 23 June 2006, 45, GMH.0001.0001.0002
@.0045; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Statement of Account for Ms Gobbo, 20
December 2006, 37, GMH.0001.0001.0002 @.0037.
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Submissions under Terms of Reference 1 and 2 in relation to
Mr Summers

32.

33.

It is submitted that it is open to the Commissioner to find that the case of Mr
Summers may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

The extent to which the case of Mr Summers may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

34.

35.

36.

37.

First, Category 1A% applies in that, applies in that, between June 2006 and
December 2006, Ms Gobbo acted for Mr Summers while she was a human
source,* and did not disclose same to him.#

Secondly, Category 1B applies in that, in October 2006, which was during the
period that Ms Gobbo acted for Mr Summers in relation to the case, Ms Gobbo
provided information in relation to him to members of Victoria Police, and did
not disclose same to him.#

The above conduct by Ms Gobbo under Categories 1A and 1B, evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.4
Further, in certain instances identified above,* Ms Gobbo’s conduct may
constitute a breach of legal professional privilege and/or confidence.*

It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

39 See Legal Principles Submissions at [249].

40 See above analysis at [28]-[29].

41 See Legal Principles Submissions at [20].

42 See Legal Principles Submissions at [239].

43 See Legal Principles Submissions at [249].

44 See above analysis at [11]-[12].

45 See Legal Principles Submissions at [320]-[329] and [307]-[309].
46 See above analysis at [11]-[12].

47 See Legal Principles Submissions at [310]-[319] and [301]-[306].
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Conduct of Victoria Police

38.

39.

40.

41.

42.

43.

44,

45,

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:48

38.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Summers;

38.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Summers, appropriate disclosure
was made; or alternatively

38.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [38.1] were taken, and accordingly there
was the potential for the right of Mr Summers to a fair trial to have been
interfered with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Summers and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.#

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.s°

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.st

Category 3A%2 applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B*® applies in that, during the period Ms Gobbo acted for Mr
Summers, she provided information in relation to him to members of Victoria

48 See Legal Principles Submissions at [384] and [452]-[457].
49 See Legal Principles Submissions at [380]-[385].

50 See Legal Principles Submissions at [351], [362]-[373].

51 See Legal Principles Submissions at [351], [374].

52 See Legal Principles Submissions at [465].

53 See Legal Principles Submissions at [465].
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Police,>* and there was non-disclosure of same, and a failure to take any steps
to have potential issues of public interest immunity or matters of state
considered by the DPP or the VGSO and then possibly a court.

46. As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

54 See above analysis at [11]-[12].
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CASE STUDY: MR AGRUM (A
PSEUDONYM)

The Relevant Case of Mr Agrum

1.  The one relevant case concerning Mr Agrum arose from Operation Posse,! and
comprised two charges of trafficking in not less than a commercial quantity of
methylamphetamine.2

2. The prosecution case was that Mr Cooper approached Mr Agrum to assist in
the manufacturing of methylamphetamine at a laboratory in Preston. It was
alleged that Mr Agrum was involved in the manufacturing process at those
premises between December 2005 and March 2006,2 upon which Mr Agrum
assisted in moving from the laboratory from Preston to a shop front in
Strathmore.* On 21 April 2006, the manufacturing process commenced at the
Strathmore premises.5

3. Asoutlined at Chapter 11 of the Narrative Submissions (concerning Mr
Cooper), on I V' Agrum and Mr Cooper were arrested leaving the
Strathmore premises and were subsequently charged with drug trafficking
offences.®

4.  The prosecution case relied upon the evidence of Mr Cooper,”
I ° The informant in the case was Mr Paul Rowe.*°

5. On 24 May 2007, Mr Agrum was arraigned and entered a plea of guilty to:
5.1. one count of trafficking in not less than a commercial quantity of

methylamphetamine between 29 December 2005 and 31 March 2006
at Preston; and

1 See Chapters 10 and 11 of the Narrative Submissions.

2 Un-tendered Presentment No. U00918482, R v Mr Agrum, 2007, 1, RCMPI.0042.0002.0002 @.0001;
Un-tendered Reasons for Sentence, R v Mr Agrum [2009] VCC, 1-2 [11], RCMPI.0042.0002.0003
@.0002-.0003. [Restricted/non-publication].

3 Un-tendered Reasons for Sentence, R v Mr Agrum [2009] VCC, 1-2 [11], RCMPI.0042.0002.0003
@.0002-.0003. [Restricted/non-publication].

4 Un-tendered Reasons for Sentence, R v Mr Agrum [2009] VCC, 4 [17], RCMP1.0042.0002.0003
@.0005. [Restricted/non-publication].

5 Un-tendered Reasons for Sentence, R v Mr Agrum [2009] VCC, 4 [18], RCMP1.0042.0002.0003
@.0005. [Restricted/non-publication].

6 Un-tendered Reasons for Sentence, R v Mr Agrum [2009] VCC, 4 [18], RCMP1.0042.0002.0003
@.0005. [Restricted/non-publication].

7 Un-tendered Presentment No. U00918482, R v Mr Agrum, 2007, 1, RCMP1.0042.0002.0002 @.0001;
Un-tendered Office of Public Prosecutions Victoria, Annexure A - Witnesses and Related Accused
Matter Outcomes, 29 May 2020, OPP.0056.0001.0001.

8 Un-tendered Presentment No. U00918482, R v Mr Agrum, 2007, 1, RCMPI.0042.0002.0002 @.0001.
9 Un-tendered Presentment No. U00918482, R v Mr Agrum, 2007, 4, RCMPI1.0042.0002.0002 @.0004.
10 Un-tendered Transcript of Proceedings, R v Mr Agrum (County Court of Victoria, Judge Howie, 24
May 2007), 5, RCMPI.0042.0002.0006 @.0006. [Restricted/non-publication].
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5.2. one count of trafficking in not less than a commercial quantity of
methylamphetamine between 17 April 2006 andj N -t
Strathmore. !t

6. Plea hearings were conducted on 24 May 2007 and 28 May 2007.12

7.  Onthe 4 June 2007, Mr Agrum was sentenced to a total effective sentence of
four years’ imprisonment, with a non-parole period of two years and six
months.?

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Agrum

8.  Whilst material before the Commission suggests that Ms Gobbo was previously
acquainted with Mr Agrum,*4 based on the following circumstances, it appears
that she provided legal representation to him from his arrest on |
until his sentencing in June 2007.

9. Asoutlined at Chapter 11 of the Narrative Submissions, at approximately
4:10pm on I Vs Gobbo contacted her handler, Mr Peter Smith,
and told him that she had been “contacted by investigators, [and] advised that
Cooper and Mr Agrum in custody, both asking for [her]”.2s Ms Gobbo informed
Mr Peter Smith that she was en route to the St Kilda Road police station, and
would arrive within 10 minutes.t® Mr Peter Smith observed that Ms Gobbo
“seems happy re arrests, and asked the question ‘Who’s next?’"1

10. Ms Gobbo attended the St Kilda Rd police station that night.:® Based on the
material reviewed, it appears that Ms Gobbo conferred with Mr Agrum both
separately and with Mr Cooper together at the same time.1®

11. At 2:25am on | V' Peter Smith was advised by Mr O’Brien that Mr
Agrum I Cid not need any further advice from Ms

11 Un-tendered Presentment No. U00918482, R v Mr Agrum, 2007, 7, RCMP1.0042.0002.0002 @.0007;
Un-tendered Reasons for Sentence, R v Mr Agrum [2009] VCC, 1-2 [11], RCMPI1.0042.0002.0003
@.0002-.0003. [Restricted/non-publication].

12 See transcript date and “adjourned until Monday 28 May 2007” at Un-tendered Transcript of
Proceedings, R v Mr Agrum (County Court of Victoria, Judge Howie, 24 May 2007), 5,
RCMPI1.0042.0002.0006; Un-tendered Office of Public Prosecutions Victoria, Annexure A - Witnesses
and Related Accused Matter Outcomes, 29 May 2020, OPP.0056.0001.0001.

13 Un-tendered Reasons for Sentence, R v Mr Agrum [2009] VCC, 8 [25], RCMP1.0042.0002.0003
@.0009 [Restricted/non-publication]; Un-tendered Record of Order and Sentence, Mr Agrum, 4 June
2007, RCMP1.0042.0002.0004; Un-tendered Victoria Police Criminal History Report, Mr Agrum, 13
December 2019, VPL.0099.0193.0038.

14 Exhibit RC0281 ICR3838 (021), 4 March 2006, 175, VPL.2000.0003.1761; Exhibit RC0281 ICR3838
(025), 10 April 2006, 231, VPL.2000.0003.1817.

15 Exhibit RC0281 ICR3838 (028), 22 April 2006, 259, VPL.2000.0003.1845.

16 Exhibit RC0281 ICR3838 (028), 22 April 2006, 259, VPL.2000.0003.1845.

17 Exhibit RC0281 ICR3838 (028), 22 April 2006, 259, VPL.2000.0003.1845. Cf. Transcript of Ms Nicola
Gobbo, 6 February 2020, 13341-2.

18 Chapter 11 of the Narrative Submissions; Exhibit RC0539 Statement of Inspector Dale Flynn, 17 June
2019, 9 [50], VPL.0014.0042.0001 @.0009; See Transcript of Inspector Dale Flynn, 30 September
2019, 6800.

19

I S also Exhibit RC0283
Transcript of meeting between Nicola Gobbo, Peter Smith and Green, 26, VPL.0005.0104.0001

@.0026; | I
I
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Gobbo at that stage. Ms Gobbo was subsequently advised of this by Mr Peter
Smith.2

12. Ms Gobbo appeared at court on behalf of Mr Agrum on the following occasions:

12.1. on 26 April 2006, at the Melbourne Magistrates’ Court for a filing
hearing;

12.2.  on 17 January 2007, at the Melbourne Magistrates’ Court for a
mention;?

12.3. on 23 February 2007, at the Melbourne Magistrates’ Court for a
committal mention;23

12.4. on 24 May 2007, in the County Court for a plea hearing;
12.5. on 28 May 2007, in the County Court for a further plea hearing;?s and
12.6. on 4 June 2007, in the County Court for sentencing.2¢

13. Ms Gobbo charged fees for the appearances on 24 May 2007, 28 May 2007
and 4 June 2007.?7 In addition, on 26 June 2007, she charged fees for a ‘brief
to advise, confer at M.R.C and appear at committal mention hearings to settle
plea.’2

14. Ms Gobbo visited Mr Agrum in custody on five occasions between May 2006
and May 2007.2

20 Exhibit RC0486 Mr Peter Smith diary, 22 April 2006, 198, RCMP1.0053.0001.0008 @.0198; Exhibit
RC0281 ICR3838 (028), 22 April 2006, 260, VPL.2000.003.1846.

21 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 26 April 2006, 63, OPP.0001.0004.0025 @.0087; Exhibit RC1841 Magistrates’ Court of
Victoria Persons represented by Nicola Gobbo, 26 April 2006, 16, 18, MCV.0001.0001.0001 @.0016.
22 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 17 January 2007, 63, OPP.0001.0004.0025 @.0087.

23 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 23 February 2007, 63, OPP.0001.0004.0025 @.0087.

24 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo 24 May 2007, 63, OPP.0001.0004.0025 @.0087.

25 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 28 May 2007, 63, OPP.0001.0004.0025 @.0087.

26 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 4 June 2007, 63, OPP.0001.0004.0025 @.0087

27 Exhibit RC1568 Nicola Gobbo Fee Book 02, 27 June 2007, 6 (MIN.5000.7000.0103),
MIN.5000.7000.0108; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Nicola Gobbo Statement of
Account, 28 June 2007, 30, GMH.0001.0001.0002 @.0030.

28 Exhibit RC1568 Nicola Gobbo Fee Book 02, 27 June 2004, 6 (MIN.5000.7000.0103),
MIN.5000.7000.0108; Exhiit RC1569 Meldrum & Hyland Barristers’ Clerk Nicola Gobbo Statement of
Account, 28 June 2007, 30, GMH.0001.0001.0002 @.0030; Exhibit RC1569 Meldrum & Hyland
Barristers’ Clerk Nicola Gobbo Tax Invoices, 28 June 2007, 2, GMH.0001.0001.0007 @.0002.

29 Ms Gobbo is listed as having visited Mr Agrum in custody on various dates. See Exhibit RC1359
Correctional Services Commissioner Prisoners visited by Ms Nicola Gobbo, 7 May 2006, 24,
CNS.0001.0003.0037 @.0060; Exhibit 1359 Prisoners visited by Ms Nicola Gobbo archive report ,12
June 2006, 24, CNS.0001.0003.0037 @.0060; Exhibit1359 Prisoners visited by Ms Nicola Gobbo
archive report, 12 July 2006, 24, CNS.0001.0003.0037 @.0060; Exhibit RC1359 Prisoners visited by Ms
Nicola Gobbo archive report, 17 November 2006, 25, CNS.0001.0003.0037 @.0061; Exhibit RC1359
Prisoners visited by Ms Nicola Gobbo archive report, 17 May 2007, 26, CNS.0001.0003.0037 @.0060.
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15. In addition, there is material before the Commission suggesting that in January
and February 2007 Ms Gobbo was involved in discussions with the Office of
Public Prosecutions concerning Mr Agrum’s plea offer.

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Agrum

16. Ms Gobbo provided information to Victoria Police concerning Mr Agrum prior to
and during her representation of him, between at least February 2006 and June
2007. The information provided during that period included:

16.1. Mr Agrum’s phone number (on at least three occasions);3

16.2. information concerning the registration and make of the vehicle driven
by Mr Agrum;32

16.3. that Mr Agrum had been living with Mr Cooper;3

16.4. identification of Mr Agrum from a photograph taken at a party hosted
by Mr Cooper;3*

16.5. information concerning the relationship between Mr Agrum and Mr
Cooper, including:

16.5.1. that Mr Agrum had previously been in custody with Mr
Cooper;s

16.5.2. that Mr Agrum had assisted Mr Cooper in manufacturing
drugs?®® and was Mr Cooper’s ‘helper’;3

16.5.3. that Mr Agrum was assisting Mr Cooper in converting a
chemical to a usable precursor for the manufacturing
process;

30 AB & EF v CD [2017] VSC 350, [319]; Un-tendered Affidavit of John Ross Champion SC, 2 August
2016, 16 [96], COR.1000.0001.0116 @.0016; Un-tendered Affidavit of John Ross Champion SC, 14
December 2016, 6 [23], COR.1000.0001.0201 @.0006; Un-tendered Affidavit of John Ross Champion,
14 December 2016, Exhibit JRC-53, COR.1000.0001.0169; Un-tendered Affidavit of John Ross
Champion, 14 December 2016, Exhibit JRC-54, COR.1000.0001.0170.

31 Exhibit RC0281 ICR3838 (017), 9 February 2006, 147, VPL.2000.0003.1733; Exhibit RC0281
ICR3838 (019), 23 February 2006, 164, VPL.2000.0003.1750; Exhibit RC0281 ICR3838 (024), 29
March 2006, 215, VPL.2000.0003.1801; Exhibit RC0282 Information Report SID373, 17 February 2006,
VPL.0016.0029.0858.

32 Exhibit RC0281 ICR3838 (020), 25 February 2006, 168, VPL.2000.0003.1754; Exhibit RC0281
ICR3838 (020), 26 February 2006, 169, VPL.2000.0003.1755.

33 Exhibit RC0281 ICR3838 (020), 26 February 2006, 169, VPL.2000.0003.1755.

34 Exhibit RC0281 ICR3838 (023), 20 March 2006, 199, VPL.2000.0003.1785.

35 Exhibit RC0281 ICR3838 (017), 9 February 2006, 147, VPL.2000.0003.1733; Exhibit RC0282
Information Report SID373, 17 February 2006, VPL.0016.0029.0858.

36 See “helped Mr Cooper with the recent cook over New Year” at Exhibit RC0281 ICR3838 (018), 10
February 2006, 149, VPL.2000.0003.1735.

37 Exhibit RC0281 ICR3838 (019), 20 February 2006, 160, VPL.2000.0003.1746. NB: the ICR states
“Op Purana JOB updated - Frank identity not known at this stage”. See also Exhibit RC0281 ICR3838
(021), 6 March 2006, 178, VPL.2000.0003.1764; Exhibit RC0281 ICR3838 (020), 26 February 2006,
169, VPL.2000.0003.1755.

38 Exhibit RC0281 ICR3838 (021), 4 March 2006, 177, VPL.2000.0003.1763.
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16.5.4. Ms Gobbo’s opinion as to whether Mr Agrum would remain
loyal to Mr Cooper if Mr Cooper were arrested;3

16.5.5. information concerning whether Mr Cooper and Mr Agrum
should be allowed to communicate to each other whilst in
custody;©

16.5.6. Mr Cooper’s concern that Mr Agrum was not being treated
well in custody, which apparently went against a deal Mr
Cooper had made with the police;*

16.5.7. that Mr Agrum was moving cells to be near Mr Cooper;*

16.5.8. That Mr Cooper had reinforced to Mr Agrum ‘not to say
anything’;*? and

16.5.9. that Ms Gobbo was asked to pass messages between Mr
Agrum and Mr Cooper;*

16.6. information concerning Mr Agrum'’s brief of evidence;* and
16.7. information concerning Mr Agrum’s plea hearing.

The Passing of Messages between Mr Agrum and Mr Cooper

17. During a meeting with her handlers (Messrs Peter Smith and Anderson) on 12
July 2006, Ms Gobbo stated that Mr Agrum had written a letter to Mr Cooper
which, according to Mr Cooper, was threatening and said he needed money.#
Ms Gobbo advised her handlers that Mr Cooper wanted her to pass a message
to Mr Agrum, telling him that Mr Cooper had thus far looked after him but was
upset with Mr Agrum'’s threats and would make another statement.* Ms Gobbo
said that she had visited Mr Agrum and conveyed Mr Cooper’s message, and
suggested to him he should request another meeting with Mr Cooper.4°

Information concerning the Brief of Evidence
18. On 30 October 2006 Ms Gobbo met with her handlers and reviewed five

volumes of the briefs of evidence against Mr Agrum and other co-accused in
relation to Operation Posse.5° She perused the brief and made comments in

39 Exhibit RC0281 ICR3838 (028), 18 April 2006, 250, VPL.2000.0003.1836; Exhibit RC0283 Transcript
of meeting between Nicola Gobbo, Peter Smith and Green, 22 April 2006, 24, VPL.0005.0104.0001
@.0024.

40 Exhibit RC0283 Transcript of meeting between Nicola Gobbo, Peter Smith and Green, 22 April 2006,
24, VPL.0005.0104.0001 @.0024.

41 The ICR entry records that “D/Sgt O’Brien” was advised, see Exhibit RC0281 ICR3838 (034), 6 June
2006, 319, VPL.2000.0003.1905.

42 Exhibit RC0281 ICR3838 (035), 14 June 2006, 329, VPL.2000.0003.1915.

43 See “DDI O’Brien adv” at Exhibit RC0281 ICR3838 (040), 11 August 2006, 389,
VPL.2000.0003.1975.

44 See para [17].

45 See paras [18].

46 See paras [19] - [22].

47 Exhibit RC0283 Transcript of meeting between Nicola Gobbo, Peter Smith and Anderson, 12 July
2006, 204, VPL.0005.0111.0386.

48 Exhibit RC0283 Transcript of meeting between Nicola Gobbo, Peter Smith and Anderson, 12 July
2006, 205, VPL.0005.0111.0387.

49 Exhibit RC0283 Transcript of meeting between Nicola Gobbo, Peter Smith and Anderson, 12 July
2006, 208, VPL.0005.0111.0390.

50 Exhibit RC0281 ICR3838 (051), 30 October 2006, 528, VPL.2000.0003.2114. See also Transcript of
Mr Sandy White, 6 August 2019, 4023-4, TRN.2019.08.06.01.C; Transcript of Inspector Dale Flynn, 2
October 2019, 7089-7090, TRN.2019.10.02.01.C.
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relation to its contents.5t According to Ms Gobbo, she reviewed the brief to
ensure that her status as an informer was not disclosed in the evidence.®2 This
matter is referred to in Chapter 10 of the Narrative Submissions.

Information concerning Mr Agrum’s Plea Hearing

19. On 30 October 2006, she advised her handler that she was going to represent
Mr Agrum at his plea hearing and was considering bringing forward the plea
date to avoid having a situation where Mr Agrum was in the dock in court at the
same time as Milad Mokbel.5?

20. On 17 November 2006, Ms Gobbo told her handler that Mr Agrum was ‘aware
more charges are coming and is keen to plea to charges’.>

21. On 21 February 2007, she told her handler that Mr Agrum had ‘settled his plea
with Purana’ and | - Dcshite this indication,
based on the material reviewed by Counsel Assisting, it does not appear that

|

22. During a meeting with her handlers on 5 June 2007 (the day after Mr Agrum
was sentenced), Ms Gobbo discussed the circumstances in which Mr Agrum
entered his plea and his failure to receive any sentencing discount as follows:

Relevant Conduct in relation to Mr Cooper

23. The conduct of Ms Gobbo and various members of Victoria Police in relation to
Mr Cooper is also relevant to an assessment of Mr Agrum’s matter. As set out
in the Narrative Submissions at Chapter 11, it is submitted that the conduct of
Ms Gobbo and members of Victoria Police in relation to Mr Cooper may have

51 Exhibit RC1927 Nicola Gobbo comments on Cooper brief of evidence, 30 October 2006,
VPL.2000.0002.0680; See also brief comments at Exhibit RC1298 Operation Bendigo Document
Management Working Group, 29 April 2014, 3, VGS0.2000.1501.0167 @.0169.

52 Un-tendered Facts admitted by EF, AB & EF v CD [2017] VSC 350, 3 [12], COR.1000.0001.0227
@.0003.

53 Exhibit RC0281 ICR3838 (051) 30 October 2006, 531, VPL.2000.0003.2117.

54 Exhibit RC0281 ICR3838 (053), 17 November 2006, 559, VPL.2000.0003.2145.

55 Exhibit RC0281 ICR3838 (067), 21 February 2007, 649, VPL.2000.0003.2235.

* I (e reasons for sentence handed down on 4 June 2007, and
there is no mention of GGG (o the court during the plea hearings on 24
May 2007 or 28 May 2007. See His Honour stating “as | understand, Mr Agrum’s position he doesn’t
have an entitlement to the discount they [Mr Cooper | \v<re entitled to...” and
Mr Tinney’s reply for the Crown “that’s right your honour” at Un-tendered Transcript of Proceedings, R v
Mr Agrum (County Court of Victoria, Judge Howie, 28 May 2007), 21, OPP.0038.0001.0004 @.0021.

57 Exhibit RC0283 Transcript of meeting between Nicola Gobbo, Fox and Anderson, 5 June 2007, 267,
VPL.0005.0137.0351 @.0617.
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been improper or unlawful. In particular, for the reasons set out in that section
of the submissions, it is submitted that such conduct led to, inter alia:

23.1. the discovery of the offending the subject of Operation Posse;
23.2. Mr Cooper being arrested in Operation Posse;

23.3. Mr Cooper deciding to agree to co-operate with and assist the
authorities, including by making statements implicating others and
undertaking to give evidence in subsequent prosecutions; and (it
follows)

23.4. the evidence of Mr Cooper being relied upon in the prosecution of Mr
Agrum (among others).

24. As noted below, on this basis, it may be argued that the evidence of Mr
Cooper, relied upon in the prosecution of Mr Agrum, may have been obtained
in consequence of improper or illegal conduct, and such evidence may
therefore have been liable to exclusion. It is submitted that the absence of any
disclosure meant that Mr Agrum may have been deprived of any opportunity to
object to the admissibility of this evidence.

25. ltis important to recognise that, as noted in the Legal Principles Submissions
at [222], the assessment of the requisite causal connection, as part of the
broader considerations under section 138 of the Evidence Act 2008 (Vic) is a
matter for the courts. While the chain of causation may be indirect or arise
through various steps and still enliven section 138,58 where the causal link is
“tenuous’, this may affect the balancing exercise under section 138(3) and the
decision as to whether the evidence should be admitted or excluded.*

Submissions under Terms of Reference 1 and 2 in relation to
Mr Agrum

26. Itis submitted that it is open to the Commissioner to find that the case of Mr
Agrum may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

27. This case is linked to the cases of Mr Cooper and accordingly this case study
adopts the detailed analysis of Ms Gobbo’s conduct and police conduct
contained in the Narrative Submissions, Chapters 11 (concerning Mr Cooper).

28. These submissions should be read in conjunction with Chapters 10 and 11 of
the Narrative Submissions which contain an account of the conduct of Ms
Gobbo and members of Victoria Police in relation to Mr Agrum.

29. The extent to which the case of Mr Agrum may have been affected can be
measured by virtue of the following matters.

58 See Legal Principles Submissions at [210].
59 See Legal Principles Submissions at [212]-[213].
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Conduct of Ms Gobbo

30. First, Category 1A% applies in that, between April 2006 and June 2007, Ms
Gobbo acted for Mr Agrum while she was a human source,®? and did not
disclose same to him.s?

31. Secondly, Category 1B% applies in that, between February 2006 and June
2007, which was before and during the period that Ms Gobbo acted for Mr
Agrum in relation to the case, Ms Gobbo provided information in relation to him
to members of Victoria Police.%®

32. Thirdly, Category 2A¢ applies in that evidence relied upon by the prosecution
in the case against Mr Agrum, namely the evidence of Mr Cooper,s” may have
been obtained in consequence of an impropriety or illegality in connection with
the use of Ms Gobbo as a human source by Victoria Police.s8

33. Fourthly, Category 2B¢°® applies in that Ms Gobbo had knowledge of the
circumstances founding the above [32] and failed to disclose same to her
client, Mr Agrum, thereby depriving him of the ability to object to the admission
of that evidence.

34. The above conduct by Ms Gobbo under Categories 1A and 1B, together with
conduct under Categories 2A and 2B, evinces a conflict of interest and may
constitute breaches of her duty to the administration of justice, her duty to the
court, her duty to her client, and her fiduciary duties.™ Further, in certain
instances identified above,”> Ms Gobbo’s conduct may constitute a breach of
legal professional privilege and/or confidence.

35. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by Counsel Assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

60 See Legal Principles Submissions at [249].

61 See above analysis at [9]-[15].

62 See Legal Principles Submissions at [20].

63 See Legal Principles Submissions at [239].

64 See Legal Principles Submissions at [249].

65 See above analysis at [9], [16]-[22].

66 See Legal Principles Submissions at [249].

67 See above analysis at [4] and [2387]-[25]

68 See Legal Principles Submissions at [196]-[222].

69 See Legal Principles Submissions at [249].

70 See Legal Principles Submissions at [320]-[329] and [307]-[309].
" See above analysis at [9], [16.5.5] — [16.5.9], [16.6], [16.7], [17] — [22].
72 See Legal Principles Submissions at [310]-[319] and [301]-[306].
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Conduct of Victoria Police

36.

37.

38.

39.

40.

41.

42.

43.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:?

36.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Agrum;

36.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Agrum, appropriate disclosure
was made; or alternatively

36.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [36.1] were taken, and accordingly there
was the potential for the right of Mr Agrum to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Agrum and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.”

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.”

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after guilty
plea.”

Category 3A7 applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B applies in that, between February 2006 and June 2007, which
was before and during the period that Ms Gobbo acted for Mr Agrum in relation
to the case, Ms Gobbo provided information in relation to him to members of

73 See Legal Principles Submissions at [384] and [452]-[457].
74 See Legal Principles Submissions at [380]-[385].

75> See Legal Principles Submissions at [351], [362]-[373].

76 See Legal Principles Submissions at [351] and [374].

77 See Legal Principles Submissions at [465].

78 See Legal Principles Submissions at [465].
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44,

45.

46.

Victoria Police.” and there was non-disclosure of same, and a failure to take
any steps to have potential issues of public interest immunity or matters of
state considered by the DPP or the VGSO and then possibly a court.

Category 4A% applies in that, as noted above at [32], evidence relied upon by
the prosecution may have been obtained in consequence of an impropriety or
illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.

Category 4Bs! applies in that there was the above conduct, and there was non-
disclosure of same, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

79 See above analysis at [9], [16]-[22].
80 See Legal Principles Submissions at [465].
81 See Legal Principles Submissions at [465].
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CASE STUDY: FADY AHMAD

The Relevant Case of Mr Ahmad

1.  The one relevant case of Mr Fady Ahmad concerns his conviction before the
County Court in December 2006, which arose from Operation Gruel.t

2. Operation Gruel was an investigation conducted by the Major Drug
Investigation Division into the trafficking of ecstasy by Mr Ahmad, and
commenced in May 2004 .2

3. On 26 May 2005, following the execution of a search warrant at Mr Ahmad’s
address, he was arrested and charged with drug trafficking offences.?

4.  The prosecution case relied on evidence gathered by a covert police operative,
to whom Mr Ahmad sold a quantity of ecstasy tablets, as well as police
surveillance and telephone intercepts.*

5. On 22 November 2006, following an earlier arraignment, Mr Ahmad pleaded
guilty to one count of trafficking in not less than a commercial quantity of 3,4-
Methylenedioxymethamphetamine (MDMA) between 18 August 2004 and 2
December 2004.5

6. On 7 December 2006, Mr Ahmad was sentenced to two years and six months’
imprisonment, with a non-parole period of 18 months’ imprisonment.¢

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Ahmad

7. On 1 October 2005, Ms Gobbo told her handlers that she had been briefed to
appear at Mr Ahmad’s upcoming bail application.’

1 Un-tendered Reasons for Sentence, R v Ahmad [2007] VCC, 7 [31], OPP.0050.00001.0001 @ .0046
[Restricted].; LEAP criminal history report, “Fady Ahmad”, VPL.0099.0193.1704.

2 Un-tendered Summary for plea hearing, R v Bassem Chakelli, Fady Ahmad & Daniel Rizk, 22
November 2006, 1 [1], OPP.0050.00001.0001 @ .0021.

3 Un-tendered Fady Ahmad Remand/Bail Application, undated, OPP.0050.00001.0001 @ .0020; Un-
tendered Summary for plea hearing, R v Bassem Chakelli, Fady Ahmad & Daniel Rizk, 22 November
2006, 15 [77], OPP.0050.00001.0001 @ .0035.

4 Un-tendered Summary for plea hearing, R v Bassem Chakelli, Fady Ahmad & Daniel Rizk, 22
November 2006, 1 [1], OPP.0050.00001.0001 @ .0021; Un-tendered Reasons for Sentence, R v
Ahmad [2007] VCC, 1-2 [2]-[7], OPP.0050.00001.0001 @ .0040-41 [Restricted].

5 Un-tendered Presentment No: T01236884, The Queen v Fady Ahmad, 2006, 1,
OPP.0050.00001.0001 @ .0003; Un-tendered Reasons for Sentence, R v Ahmad [2007] VCC, 1 [1],
OPP.0050.00001.0001 @ .0040 [Restricted].

6 Un-tendered Reasons for Sentence, R v Ahmad [2007] VCC, 7 [31], OPP.0050.00001.0001 @ .0046
[Restricted]; LEAP criminal history report, “Fady Ahmad”, VPL.0099.0193.1704.

7 Exhibit RC0489 Transcript of conversation between Nicola Gobbo, Sandy White and Peter Smith, 1
October 2005, 256, VPL.0005.0087.0068 @ .0323; Exhibit RC0281 ICR3838 (004), 01 October 2005,
23, RCMPI.0050.0001.0001 @ .1609.
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8. Ms Gobbo appeared in court on behalf of Mr Ahmad in relation to two separate
bail applications, on 3 October 2005 and 12 October 2005.8 She charged fees
for her appearance on 12 October 2005.°

9. Based on the material reviewed, there is nothing to suggest that she continued
to provide legal representation to Mr Ahmad following the hearing on 12
October 2005.

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Ahmad

10. Ms Gobbo provided information to Victoria Police concerning Mr Ahmad during
her representation of him, on at least one occasion. On 1 October 2005, during
a meeting with her handlers Mr Sandy White and Mr Peter Smith, Ms Gobbo
provided the following information:

10.1. that she had been briefed to appear at Mr Ahmad’s upcoming bail
application and the date of the application (3 October 2005);°

10.2. that Mr Ahmad could not apply for bail earlier because he was serving
a sentence for a driving matter;1

10.3. information concerning the charges against Mr Ahmad, including his
association with a co-accused (Abraham Haddad) and the fact his
involvement was limited to a particular period of time;*2

10.4. information concerning Mr Ahmad’s family, particularly in relation to his
two brothers, and the fact that he would be looking after his mother
upon release from custody;® and

10.5. that Mr Ahmad was a drug user.#

Submissions under Terms of Reference 1 and 2 in relation to
Mr Ahmad

11. Itis submitted that it is open to the Commissioner to find that the case of Mr
Ahmad may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their

8 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 3 October 2005, 58, OPP.0001.0004.0025 @ .0082; Exhibit RC1898 Office of Public
Prosecutions Victoria, PRISM database list of appearances by Ms Nicola Gobbo, 12 October 2005, 59,
OPP.0001.0004.0025 @ .0083.

9 Exhibit RC1568 Ms Gobbo fee book 01, 13 October 2005, 91, MIN.5000.7000.0001 @ .0091; Exhibit
RC1569 Meldrum & Hyland Barristers’ Clerk invoice for fees due to Ms Gobbo, 17 October 2005, 33,
GMH.0001.0001.0010 @ .0033; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Ms Gobbo
Statement of Account, 7 March 2019, 54, GMH.0001.0001.0002 @ .0054.

10 Exhibit RC0489 Transcript of conversation between Nicola Gobbo, Sandy White and Peter Smith, 1
October 2005, 256, VPL.0005.0087.0068 @ .0323; Exhibit RC0281 ICR3838 (004), 01 October 2005,
23, RCMPI.0050.0001.0001 @ .1609.

11 Exhibit RC0489 Transcript of conversation between Nicola Gobbo, Sandy White and Peter Smith, 1
October 2005, 256, VPL.0005.0087.0068 @ .0323; Exhibit RC0281 ICR3838 (004), 01 October 2005,
23, RCMPI.0050.0001.0001 @ .1609.

12 Exhibit RC0489 Transcript of conversation between Nicola Gobbo, Sandy White and Peter Smith, 1
October 2005, 278, VPL.0005.0087.0068 @ .0345

13 Exhibit RC0489 Transcript of conversation between Nicola Gobbo, Sandy White and Peter Smith, 1
October 2005, 278, 297 VPL.0005.0087.0068 @ .0345, .0364.

14 Exhibit RC0489 Transcript of conversation between Nicola Gobbo, Sandy White and Peter Smith, 1
October 2005, 297 VPL.0005.0087.0068 @ .0364.
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12.

disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

The extent to which the case of Mr Ahmad may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

13.

14.

15.

16.

First, Category 1A applies in that, in October 2005, Ms Gobbo acted for Mr
Ahmad while she was a human source,!” and did not disclose same to him.8

Secondly, Category 1B applies in that, in October 2005, which was during the
period that Ms Gobbo acted for Mr Ahmad in relation to the case, Ms Gobbo
provided information in relation to him to members of Victoria Police, and did
not disclose same to him.2°

The above conduct by Ms Gobbo under Categories 1A and 1B, evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.2
Further, in certain instances identified above,2 Ms Gobbo’s conduct may
constitute a breach of legal professional privilege and/or confidence.z

It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

17.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:

15 See Legal Principles Submissions at [249].

16 See above analysis at [7] — [8].

17 See Legal Principles Submissions at [20].

18 See Legal Principles Submissions at [239].

19 See Legal Principles Submissions at [249].

20 See above analysis at [10].

21 See Legal Principles Submissions at [320]-[329] and [307]-[309].
22 See above analysis at [10].

23 See Legal Principles Submissions at [310]-[319] and [301]-[306].
24 See Legal Principles Submissions at [384] and [452]-[457].
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18.

19.

20.

21.

22.

23.

24,

25.

17.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Ahmad;

17.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Ahmad, appropriate disclosure
was made; or alternatively

17.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [17.1] were taken, and accordingly there
was the potential for the right of Mr Ahmad to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Ahmad and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.?

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.2

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.?

Category 3Az applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B applies in that, during the period Ms Gobbo acted for Mr Ahmad,
she provided information in relation to him to members of Victoria Police,*® and
there was non-disclosure of same, and a failure to take any steps to have
potential issues of public interest immunity or matters of state considered by
the DPP or the VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police

25 See Legal Principles Submissions at [380]-[385].

26 See Legal Principles Submissions at [351], [362]-[373].
27 See Legal Principles Submissions at [351], [374].

28 See Legal Principles Submissions at [465].

29 See Legal Principles Submissions at [465].

30 See above analysis at [10].
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members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.
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CASE STUDY: ADAM AHMED

The Relevant Cases of Mr Ahmed

1. The two relevant cases concerning Mr Adam Ahmed concern his convictions
before the County Court in relation to:

1.1. Presentment C0O303598A (Case 1);t and
1.2. Presentment S01953959 (Case 2).2

2. The two cases were determined together as part of consolidated plea and
sentencing hearings in September 2005 and October 2005.3

Case 1l

3. On 28 September 2003, Mr Ahmed was arrested following the execution of a
search warrant at a premises in Clayton South.* On the same date, the MDID
executed a search warrant at an apartment in Dublin Street, Oakleigh East.5 In
total, approximately 14.3 kilograms of substance containing a variety of drugs
were located at the addresses.®

4.  The warrants were executed pursuant to an investigation by the Major Drug
Investigation Division (codenamed ‘Operation Galop’), which commenced in
June 2003 and concerned the alleged manufacture and trafficking of drugs by
Adam Ahmed, Colleen O’Reilly, Abbey Haynes and others.”

5. Mr Ahmed was charged with drug trafficking related offences committed
between 8 August 2003 and 28 September 2003 and was remanded in
custody.t8 He was subsequently granted bail on 22 December 2003.°

6.  The prosecution alleged that Mr Ahmed was a manufacturer of drugs for the
purposes of sale, and was carrying on a business of trafficking in drugs
between the aforementioned dates.?® It was alleged that he manufactured

1 Un-tendered Presentment No. C0303598A, R v Azzam Ahmed, 2005, 1-2, OPP.0053.0001.0001 @
.0029-.0030.

2 Un-tendered Presentment No. S01953959, R v Azzam Ahmed, 1, OPP.0053.0001.0001 @ .0118.

3 See Un-tendered Reasons for Sentence, R v Ahmed (County Court of Victoria, Judge Chettle, 26
October 2005), 1 [1], OPP.0053.0001.0001 @ .0139.

4 R v Azzam Ahmed [2007] VSCA 270, 1 [1]; Un-tendered Reasons for Sentence, R v Ahmed (County
Court of Victoria, Judge Chettle, 26 October 2005), 6 [17], OPP.0053.0001.0001 @ .0144; Un-tendered
Outline of Crown Case, Azzam Ahmed & Ors, undated, 9 [60], OPP.0053.0001.0001 @ .0114.

5 Un-tendered Reasons for Sentence, R v Ahmed (County Court of Victoria, Judge Chettle, 26 October
2005), 5-6 [16], OPP.0053.0001.0001 @ .0143-.0144; Un-tendered Outline of Crown Case, Azzam
Ahmed & Ors, undated, 8 [56], OPP.0053.0001.0001 @ .0113.

6 Un-tendered Reasons for Sentence, R v Ahmed (County Court of Victoria, Judge Chettle, 26 October
2005), 6 [20], OPP.0053.0001.0001 @ .0144.

7 Un-tendered Outline of Crown Case, Azzam Ahmed & Ors, undated, [1], OPP.0053.0001.0001 @
.0114.

8 R v Azzam Ahmed [2007] VSCA 270, [4].

9 Un-tendered Summary of Proceedings, R v Azzam Ahmed, 18 January 2007, [3],
OPP.0053.0001.0001 @ .0172.

10 Un-tendered Reasons for Sentence, R v Ahmed (County Court of Victoria, Judge Chettle, 26 October
2005), 2-3 [5], OPP.0053.0001.0001 @ .0140-.0141.
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drugs and collected money with a co-accused, Ms Haynes, and that his then-
partner, Ms O’Reilly, was involved in the distribution of the drugs.

7. It was alleged that the drugs were manufactured at Ms Haynes’ residence in
Clayton and then at the apartment in Dublin Street, Oakleigh East.*?

8. On 23 March 2005, Mr Ahmed was committed to stand trial in relation to Case
1 and indicated an intention to plead guilty.3

Case 2

9.  On 16 August 2004, Mr Ahmed was arrested in the course of arranging a drug
transaction with co-accused, Terrence Wood.** A search of his vehicle revealed
approximately 3,000 ecstasy tablets and a quantity of cash.’s He was
subsequently charged in relation to that offending and remanded in custody.
Senior Constable John Brown was the informant in relation to this matter.16

10. The prosecution alleged that Mr Ahmed was involved in the manufacture of
drugs for sale and was engaged in transactions involving the transfer of money
interstate and abroad.'’

11. The prosecution relied upon surveillance evidence and telephone intercepts in
relation to both cases.!8

12. On 7 September 2005, Mr Ahmed was committed to stand trial in relation to
Case 2 and indicated an intention to plead guilty.1®

13. On 14 September 2005, the two presentments were filed in the County Court.2°
Mr Ahmed was arraigned and entered a plea of guilty to the following ten
counts:

13.1. Inrelation to Case 1:

13.1.1. three counts of trafficking in not less than a large commercial
guantity of drugs of dependence, namely 3,4-
Methylenedioxymethamphetamine (MDMA),
methylamphetamine and amphetamine;

11 Un-tendered Reasons for Sentence, R v Ahmed (County Court of Victoria, Judge Chettle, 26 October
2005), 2-3 [5], OPP.0053.0001.0001 @ .0140-.0141; Un-tendered Outline of Crown Case, Azzam
Ahmed & Ors, undated, [3], OPP.0053.0001.0001 @ .0106.

12 Un-tendered Reasons for Sentence, R v Ahmed (County Court of Victoria, Judge Chettle, 26 October
2005), 3 [6], OPP.0053.0001.0001 @ .0141.

13 Un-tendered Summary of Proceedings, R v Azzam Ahmed, 18 January 2007, 1-2 [5],
OPP.0053.0001.0001 @ .0172-.0173.

14 Un-tendered Reasons for Sentence, R v Ahmed (County Court of Victoria, Judge Chettle, 26 October
2005), 6-7 [21], OPP.0053.0001.0001 @ .0144-.0145; Un-tendered Plea Opening, R v Azzam Ahmed,
undated, 2, OPP.0053.0001.0001 @ .0128.

15 R v Azzam Ahmed [2007] VSCA 270, [2]; Un-tendered Reasons for Sentence, R v Ahmed (County
Court of Victoria, Judge Chettle, 26 October 2005), 6-7 [21]-[22], OPP.0053.0001.0001 @ .0144-.0145.
16 Un-tendered Witness List in Brief of evidence, R v Azzam Ahmed, undated, 1-2, MIN.0002.0003.0301
@ .0313-0.314.

17 R v Azzam Ahmed [2007] VSCA 270, [3].

18 R v Azzam Ahmed [2007] VSCA 270, [3]; Un-tendered Reasons for Sentence, R v Ahmed (County
Court of Victoria, Judge Chettle, 26 October 2005), 4 [8], OPP.0053.0001.0001 @ .0142.

19 Un-tendered Summary of Proceedings, R v Azzam Ahmed, 18 January 2007, 2 [6],
OPP.0053.0001.0001 @ .0173.

20 R v Azzam Ahmed [2007] VSCA 270, [42)].
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13.1.2. one count of trafficking in not less than a commercial quantity
of dimethylamphetamine;

13.1.3. one count of trafficking in ketamine; and
13.1.4. one count of possession of cocaine; and
13.2. Inrelation to Case 2:

13.2.1. two counts of trafficking in drugs of dependence, namely
methylamphetamine and ketamine; and

13.2.2. two counts of trafficking in not less than a commercial
guantity of drugs of dependence, namely MDMA and MDA.2

14. During the course of the plea hearing, a character reference written by Ms
Gobbo, dated 10 September 2005, was tendered on behalf of Mr Ahmed.2

15. On 26 October 2005, Mr Ahmed was sentenced to a total effective sentence of
23 years’ imprisonment, with a non-parole period of 17 years’ imprisonment.2*

16. Mr Ahmed filed applications for leave to appeal against conviction and
sentence, which was heard on 30 July 2007.%2 On 4 December 2007, leave was
granted and the appeal was allowed. The convictions in relation to seven
counts were set aside and it was ordered that verdicts of acquittal be entered
on those counts.?® Mr Ahmed was re-sentenced to a total effective sentence of
17 years’ imprisonment, with a non-parole period of 13 years.?

17. Mr Ahmed had a subsequent matter — he was charged with refuse/fail to

answer question, which was struck out/withdrawn at the Melbourne
Magistrates’ Court on 11 September 2009.28

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Ahmed

18. Based on the material reviewed, Ms Gobbo provided legal representation to Mr
Ahmed between approximately November 2003 and March 2009. The

21 R v Azzam Ahmed [2007] VSCA 270, [4]; Un-tendered Reasons for Sentence, R v Ahmed (County
Court of Victoria, Judge Chettle, 26 October 2005), [1], OPP.0053.0001.0001 @ .0139; Un-tendered
Presentment No. C0303598A, R v Azzam Ahmed, 2005, 1-2, OPP.0053.0001.0001 @ .0029-.0030.

22 R v Azzam Ahmed [2007] VSCA 270, [4]; Un-tendered Reasons for Sentence, R v Ahmed (County
Court of Victoria, Judge Chettle, 26 October 2005), [2], OPP.0053.0001.0001 @ .0139; Un-tendered
Presentment No. S01953959, R v Azzam Ahmed, 2005, 1, OPP.0053.0001.0001 @ .0118.

23 Un-tendered Reasons for Sentence, R v Ahmed (County Court of Victoria, Judge Chettle, 26 October
2005), 11 [44], OPP.0053.0001.0001 @ .0149; Exhibit RC1910 Letter from Nicola Gobbo to His Honour
Judge Chettle, 10 September 2005, 1-2, MIN.5000.0001.9516 @ .9516-.9517.

24 Un-tendered Reasons for Sentence, R v Ahmed (County Court of Victoria, Judge Chettle, 26 October
2005), 15-16 [65], OPP.0053.0001.0001 @ .0153-.0154; Un-tendered Victoria Police Criminal History
Report, Azzam Ahmed, 13 December 2019, 2, VPL.0099.0193.0050 @ .0051.

25 See R v Azzam Ahmed [2007] VSCA 270.

26 Un-tendered Notification of Result of Appeal or Application, R v Azzam Ahmed, 26 October 2005, 2
[3], OPP.0053.0001.0001 @ .0181.

27 R v Azzam Ahmed [2007] VSCA 270, [20], [28]; Un-tendered Notification of Result of Appeal or
Application, R v Azzam Ahmed, 26 October 2005, 2 [4], OPP.0053.0001.0001 @ .0181; Un-tendered
Victoria Police Criminal History Report, Azzam Ahmed, 13 December 2019, 1-2, VPL.0099.0193.0050
@ .0050-.0051.

28 Un-tendered Victoria Police Criminal History Report, Azzam Ahmed, 13 December 2019, 1,
VPL.0099.0193.0050 @ .0050.
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representation provided between at least 2008 and 2009 concerned an
unrelated matter.?

19. It appears that Ms Gobbo first became acquainted with Mr Ahmed following his
arrest in relation to Case 1. According to an Informer Contact Report (ICR)
entry, Ms Gobbo told her handler that she did not know Mr Ahmed prior to
2003, that she had acted for Mr Ahmed’s father in the past, and that she was
contacted by Mr Ahmed (through Mr Dale) on the day of his arrest in relation to
Case 1.3 Ms Gobbo told her handler that she was also contacted by police
advising her of Mr Ahmed’s arrest in relation to Case 2.3

20. In addition, it appears that Ms Gobbo may have had a personal relationship
with Mr Ahmed subsequent to him being granted bail in December 2003. Ms
Gobbo denied this when asked during her evidence to the Commission, stating
‘he certainly wanted me to and told the world that he did’.32 Indications of a
personal relationship include:

20.1. on 26 February 2008, Ms Gobbo’s handler questioned her about Mr
Ahmed and she ‘became emotional’ and ‘admitted a relationship with
same’s

20.2. according to notes of meeting between NG
Hotham, Detective Senior Constable Maxwell and | o 14
December 2008, I cetailed that Mr Ahmed was ‘engaged to
Informer 3838 at some stage’s

20.3. prior to his arrest on 16 August 2004, Ms Gobbo had been out to
dinner with Mr Ahmed and following his arrest a water account in her
name was located in his car

20.4. following his imprisonment in September 2005, Ms Gobbo made
payments into Mr Ahmed’s prison account.3s

21. Ms Gobbo visited Mr Ahmed in custody on approximately 82 occasions
between 23 November 2003 and 22 May 2008.36

29 Un-tendered Victoria Police Criminal History Report, Azzam Ahmed, 13 December 2019, 1-2,
VPL.0099.0193.0050 @ .0050-.0051; Exhibit RC1841 Magistrates’ Court of Victoria record of persons
represented by Ms Gobbo, 2 March 2009, 20, MCV.0001.0001.0001 @ .0022.

30 Exhibit RC0281 ICR3838 (072), 30 March 2007, 751, VPL.2000.0003.2337.

31 Exhibit RC0281 ICR3838 (034), 9 June 2006, 324-325, VPL.2000.0003.1910-VPL.2000.0003.1911.
32 Transcript of Ms Gobbo, 13 June 2019, 64

33 Exhibit RC0281 ICR2958 (006), 26 February 2008, 63, VPL.2000.0003.0803.

34 Exhibit RC1916 File note of meeting between | 2nd Mr Hotham Detective Senior
Constable Maxwell, 14 December 2008, 1, VPL.0100.0142.4335.

35 See, eg, “Send money to [Prison]”: Exhibit RC0273 Ms Nicola Gobbo diary, 30 November 2005, 54,
MIN.0001.0014.0526 @.0579; “Send $ to [Prison]”: Exhibit RC0273 Ms Nicola Gobo diary, 25 February
2006, 6, MIN.0005.0003.0212 @.0217; “Send jail $”: Exhibit RC0273 Ms Nicola Gobbo diary, 29 July
2006, 24, MIN.0005.0003.0212 @.0235; Transcript of Ms Nicola Gobbo, 4 February 2020, 13054,
TRN.2020.02.04.01.

36 Ms Gobbo visited Mr Ahmed on 23/11/03, 06/12/03, 29/08/04, 31/08/04, 04/09/04, 05/09/04,
08/09/04, 12/09/04, 14/09/04, 19/09/04, 22/09/04, 26/09/04, 29/09/04, 03/10/04, 10/10/04, 17/10/04,
22/10/04, 24/10/04, 31/10/04, 02/11/04, 07/11/04, 14/11/04, 21/11/04, 28/11/04, 01/12/04, 05/12/04,
09/12/04, 12/12/04, 19/12/04, 24/12/04, 27/12/04, 29/12/04, 02/01/05, 09/01/05, 13/01/05, 16/01/05,
23/01/05, 30/01/05, 06/02/05, 13/02/05, 20/02/05, 27/02/05, 06/03/05, 14/03/05, 20/03/05, 03/04/05,
08/04/05, 23/02/05, 03/05/05, 18/05/05, 31/05/05, 13/06/05, 27/06/05, 23/07/05, 09/08/05, 23/08/05,
11/09/05, 20/09/05, 02/10/05, 15/10/05, 22/10/05, 27/10/05, 13/11/05, 05/12/05, 03/01/06, 22/04/06,
30/04/06, 07/05/06, 24/05/06, 18/06/06, 24/07/06, 06/08/06, 13/08/06, 05/10/06, 13/11/06, 22/12/06,
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22. Inrelation to Case 1, Ms Gobbo appeared in court on behalf of Mr Ahmed on
the following occasions:

22.1. on 19 December 2003, for a bail application;”

22.2. on 22 December 2003, for a bail application;3s

22.3.  on 10 June 2005, at the County Court for a mention;3

22.4. on 16 June 2005, at the County Court for a mention;* and

22.5. on 14 September 2005, at the County Court for a plea hearing.*

23. Inrelation to Case 2, Ms Gobbo appeared in court on behalf of Mr Ahmed on
the following occasions:

23.1. on 4 November 2004, at the Melbourne Magistrates’ Court for a bail
application;42

23.2.  on 10 November 2004, at the Melbourne Magistrates’ Court for a bail
application;*

23.3.  on 11 November 2004, at the Melbourne Magistrates’ Court for a bail
application;*

23.4. on 8 June 2005, at the Melbourne Magistrates’ Court for a special
mention;*s

23.5. on 7 September 2005, for a committal hearing;* and

29/03/07, 11/06/07, 25/07/06, 21/09/07, 14/01/08, 22/05/08. See Exhibit RC1359 Prisoners visited by
Ms Nicola Gobbo archive report, 23 November 2003 — 22 May 2008, 15-27, CNS.0001.0003.0037 @
.0051-.0063; Exhibit RC1902 List of visits by Nicola Gobbo to Corrections, 23 November 2003-22 May
2008, 1-8, VPL.0005.0063.0201 @ .0201-.0007.

37 Ms Gobbo was junior counsel to Mr Con Heliotis QC: Exhibit RC1898 Office of Public Prosecutions
Victoria, PRISM database list of appearances by Ms Nicola Gobbo, 28 January 2002, 45,
OPP.0001.0004.0025, @.0069.

38 Ms Gobbo was junior counsel to Mr Con Heliotis QC: Exhibit RC1898 Office of Public Prosecutions
Victoria, PRISM database list of appearances by Ms Nicola Gobbo, 22 December 2003, 45,
OPP.0001.0004.0025 @ .0069.

39 Un-tendered Summary of Proceedings, R v Azzam Ahmed, 18 January 2007, 2 [7],
OPP.0053.0001.0001 @ .0173.

40 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 16 June 2005, 45, OPP.0001.0004.0025 @ .0069.

41 Ms Gobbo was junior counsel to Mr Con Heliotis QC: Exhibit RC1898 Office of Public Prosecutions
Victoria, PRISM database list of appearances by Ms Nicola Gobbo, 14 September 2005, 52,
OPP.0001.0004.0025 @ .0076; R v Azzam Ahmed [2007] VSCA 270, [42]; Un-tendered Reasons for
Sentence, R v Ahmed (County Court of Victoria, Judge Chettle, 26 October 2005), 10 [41],
OPP.0053.0001.0001 @ .0153-.0148.

42 Exhibit RC1568 Ms Nicola Gobbo fee book 01, 5 November 2004, 82, MIN.5000.7000.0001 @ .0082;
Un-tendered Brief to Counsel, Mr John Brown v Azzam Ahmed, 4 November 2004,
MIN.0002.0003.0168.

43 Exhibit RC1568 Ms Nicola Gobbo fee book 01, 12 November 2004, 83, MIN.5000.7000.0001 @
.0083;

Un-tendered Brief to Counsel, Mr John Brown v Azzam Ahmed, 4 November 2004,
MIN.0002.0003.0168.

44 Exhibit RC1568 Ms Nicola Gobbo fee book 01, 12 November 2004, 83, MIN.5000.7000.0001 @
.0083.

45 Ms Gobbo was junior counsel to Mr Con Heliotis QC: Exhibit RC1912 Fax from Inspector Hughes to
Nicola Gobbo, 13 July 2005, 2, MIN.0002.0003.0511 @.0512.

46 Ms Gobbo was junior counsel to Mr Con Heliotis QC: Exhibit RC1898 Office of Public Prosecutions
Victoria, PRISM database list of appearances by Ms Nicola Gobbo, 7 September 2005, 45,
OPP.0001.0004.0025 @ .0076.
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23.6. on 14 September 2005, at the County Court for a plea hearing.*

24. Ms Gobbo submitted invoices for fees in relation to the abovementioned cases,
including for conferences and for the bail applications on 4 November 2004 and
on 11 November 2004.4¢ (Note: fees were received but invoices post-dated the
third period of registration)

25. Between Mr Ahmed’s plea hearing and sentencing, Ms Gobbo visited Mr
Ahmed in custody on four occasions.

26. Given Ms Gobbo appeared at multiple stages of Mr Ahmed’s proceedings in
relation to both Case 1 and Case 2, it is submitted that it is reasonably open to
the Commissioner to infer that Ms Gobbo’s representation of Mr Ahmed did not
conclude immediately following her appearance at the plea hearing on 14
September 2005, and that her visits to Mr Ahmed in custody up until the date of
his sentencing were in some way related to the these cases. In the absence of
any further information as to discussions which occurred between Ms Gobbo
and Mr Ahmed during her visits subsequent to the sentencing date, there is
insufficient information to determine the purpose of those visits (and thus no
submission to be made that she represented him subsequent to his sentencing
on 26 October 2005).

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Ahmed

27. Ms Gobbo provided information concerning Mr Ahmed during her
representation of him on at least two occasions; on 1 October 2005 and 3
October 2005.5 The information provided during that period included:

27.1. that she ‘feels obligated’ to Mr Ahmed because he provided care and
assistance to her after she suffered a stroke;s!

27.2. information concerning Mr Ahmed’s family members;>s2
27.3. the date of his arrest and length of time he had been in custody;s3
27.4. the date of an upcoming court hearing;>*

27.5. information concerning his relationship with known associates,
including the fact that Mr Ahmed was owed money by them;=

47 Ms Gobbo was junior counsel to Mr Con Heliotis QC: Exhibit RC1898 Office of Public Prosecutions
Victoria, PRISM database list of appearances by Ms Nicola Gobbo, 14 September 2005, 45,
OPP.0001.0004.0025 @ .0076; R v Azzam Ahmed [2007] VSCA 270, [42]; Un-tendered Reasons for
Sentence, R v Ahmed (County Court of Victoria, Judge Chettle, 26 October 2005), 10 [41],
OPP.0053.0001.0001 @ .0148.

48 Exhibit RC1568 Ms Nicola Gobbo fee book 01, 5 November 2004, 82, MIN.5000.7000.0001 @ .0082;
Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Ms Nicola Gobbo Statement of Account, 7 March
2019, 68, GMH.0001.0001.0002 @ .0068.

49 The visits occurred on 20 September 2005, 2 October 2005, 15 October 2005 and 22 October 2005:
See Exhibit RC1359 Prisoners visited by Ms Nicola Gobbo archive report, 20 September 2005-22
October 2005, 22-23, CNS.0001.0003.0037 @ .0058-.0059.

50 Exhibit RC0281 ICR3838 (004), 1 October 2005, 19, VPL.2000.0003.1605.

51 Exhibit RC0281 ICR3838 (004), 1 October 2005, 19, VPL.2000.0003.1605.

52 Exhibit RC0281 ICR3838 (004), 1 October 2005, 23, VPL.2000.0003.16009.

53 Exhibit RC0281 ICR3838 (004), 1 October 2005, 23, VPL.2000.0003.16009.

54 Exhibit RC0281 ICR3838 (004), 1 October 2005, 23, VPL.2000.0003.16009.

55 Exhibit RC0281 ICR3838 (004), 1 October 2005, 23-24, VPL.2000.0003.1609-VPL.2000.0003.1610.
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27.6. information concerning money allegedly stolen at Mr Ahmed’s arrest;s¢

27.7.  her opinion that Mr Ahmed would never sign a statement in relation to
the stolen money;s’

27.8. information provided to her by Mr Ahmed concerning an unrelated
accused (Jimmy Allen);s¢ and

27.9. information concerning co-accused, Ms Haynes.%

28. Based on the material reviewed, it appears that Ms Gobbo continued to provide
information concerning Mr Ahmed between 28 October 2005 and 7 January
2009.6°

.1 However, it is not submitted that Ms Gobbo
later represented Mr Ahmed in relation to any indictable matter in which he
obtained a conviction.

Submissions under Terms of Reference 1 and 2 in relation to
Mr Ahmed

29. ltis submitted that it is open to the Commissioner to find that the two cases of
Mr Ahmed may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

30. These submissions should be read in conjunction with the Narrative
Submissions, Chapters 12, 14 and 15, which contain an account of the conduct
of Ms Gobbo and members of Victoria Police in relation to Mr Ahmed.

31. The extent to which the cases of Mr Ahmed may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo
32. First, Category 1As2 applies in relation to both cases, in that, between

December 2003 and September 2005, Ms Gobbo acted for Mr Ahmed while
she was a human source,% and did not disclose same to him.&

56 Exhibit RC0281 ICR3838 (004), 1 October 2005, 23, VPL.2000.0003.1609.

57 Exhibit RC0281 ICR3838 (004), 1 October 2005, 23, VPL.2000.0003.1609.

58 Exhibit RC0281 ICR3838 (005), 3 October 2005, 25, VPL.2000.0003.1612.

59 Exhibit RC0281 ICR3838 (004), 1 October 2005, 23, VPL.2000.0003.1609.

60 Exhibit RC0281 ICR3838 (007), 28 October 2005, 46, VPL.2000.0003.1632; Exhibit RC0281
ICR2958 (052), 7 January 2009, 809, VPL.2000.0003.1549.

62 See Legal Principles Submissions at [249].
63 See above analysis at [22]-[26].

64 See Legal Principles Submissions at [20].
65 See Legal Principles Submissions at [239].
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33. Secondly, Category 1B¢ applies in relation to both cases, in that, in October
2005, which was during the period that Ms Gobbo acted for Mr Ahmed in
relation to the cases, Ms Gobbo provided information in relation to him to
members of Victoria Police.®

34. The above conduct by Ms Gobbo under Categories 1A and 1B evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.ss

35. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, balil
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

36. There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:®

36.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Ahmed,;

36.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Ahmed, appropriate disclosure
was made; or alternatively

36.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) then possibly a court.

37. In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [36.1] were taken, and accordingly there
was the potential for the right of Mr Ahmed to a fair trial to have been interfered
with.

38. Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Ahmed and/or his legal representatives.

66 See Legal Principles Submissions at [249].

67 See above analysis at [27].

68 See Legal Principles Submissions at [320]-[329] and [307]-[309].
69 See Legal Principles Submissions at [384] and [452]-[457].
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39.

40.

41.

42.

43.

44,

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.”

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.™

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.™

Category 3A7 applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B™ applies in that, in October 2005, which was during the period
that Ms Gobbo acted for Mr Ahmed in relation to the cases, Ms Gobbo
provided information in relation to him to members of Victoria Police,” and
there was non-disclosure of same, and a failure to take any steps to have
potential issues of public interest immunity or matters of state considered by
the DPP or the VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

70 See Legal Principles Submissions at [384] and [452]-[457].
71 See Legal Principles Submissions at [351], [362]-[373].

72 See Legal Principles Submissions at [351], [374].

73 See Legal Principles Submissions at [465].

74 See Legal Principles Submissions at [465].

5> See above analysis at [27].
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CASE STUDY: MR ARNOLD (A
PSEUDONYM); MR HAMILTON (A
PSEUDONYM); MR JOYCE (A
PSEUDONYM)

MR ARNOLD (A PSEUDONYM)

The Relevant Case of Mr Arnold

1.  The one relevant case of Mr Arnold concerns his convictions before the County
Court in November 2008.1

2. On 28 April 2006, the Australian Federal Police (AFP) executed a search
warrant at Mr Arnold’s residential address and seized a significant quantity of
3,4-Methylenedioxymethamphetamine (MDMA) tablets.z As a result, Mr Arnold
was arrested and charged with offences concerning the trafficking and
manufacture of MDMA.3

3.  The Crown alleged that the tablets located at Mr Arnold’s property had been
manufactured at Mr Joyce’s property.* The Crown alleged that Mr Arnold
attended Mr Joyce’s property on four occasions during the relevant period, in
order to obtain MDMA tablets for the purpose of trafficking.>

4.  The prosecution case depended on telephone intercepts recording
conversations between Mr Arnold, Mr Joyce and others, during which delivery,
maintenance and use of the pill press was discussed.¢ In addition, the

prosecution also relied on the evidence of il N I

5.  On 28 October 2008, Mr Arnold was arraigned and entered a plea of not guilty
to one count of manufacturing MDMA in a marketable quantity for a commercial

1 Un-tendered Reasons for Sentence, R v Mr Arnold and Mr Joyce [2008] VCC, 39,
CDP.0034.0001.0014; Un-tendered Criminal History Report: Mr Arnold, 13 December 2019,
VPL.0099.0193.0250.

2 Un-tendered Reasons for Sentence, R v Mr Arnold and Mr Joyce [2008] VCC, 3, 6,
CDP.0034.0001.0014

3 See initial charges on Un-tendered Indictment, Commonwealth Director of Public Prosecutions,
Indictment, The Queen v Mr Arnold [2008] VCC, 1, CDP.0034.0001.0011.

4 Un-tendered Reasons for Sentence, R v Mr Arnold and Mr Joyce [2008] VCC, 3, 6,
CDP.0034.0001.0014; Un-tendered Indictment , Commonwealth Director of Public Prosecutions,
Indictment, The Queen v Mr Arnold [2008] VCC, 2, CDP.0034.0001.0011; Un-tendered Reasons for
Sentence, R v Mr Arnold and Mr Joyce [2008] VCC, 4, CDP.0034.0001.0014.

5 Un-tendered Reasons for Sentence, R v Mr Arnold and Mr Joyce [2008] VCC, 5,
CDP.0034.0001.0014.

6 Un-tendered Indictment, Commonwealth Director of Public Prosecutions, Indictment, The Queen v Mr
Arnold [2008] VCC, 2, CDP.0034.0001.0011; Un-tendered Reasons for Sentence, R v Mr Arnold and Mr
Joyce [2008] VCC, 4, CDP.0034.0001.0014
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purpose (Count 1) and one count of trafficking a marketable quantity of MDMA
(Count 2).7

6. On 29 October 2008, Mr Arnold was re-arraigned and entered a plea of guilty
to Count 2. It was directed that a verdict of acquittal be entered with respect to
Count 1.8

7. On 31 October 2008, a plea hearing was conducted.?

8.  On 7 November 2008, Mr Arnold was convicted and sentenced to three years
and three months’ imprisonment, with a non-parole period of two years’
imprisonment. 1°

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Arnold

9. Ms Gobbo appeared in court on behalf of Mr Arnold on one occasion being at a
filing hearing at the Melbourne Magistrates’ Court on 1 May 2006.1* She
charged fees for that appearance on 29 June 2006.12

10. Based on the material reviewed, there is nothing to suggest that Ms Gobbo
provided legal representation to Mr Arnold prior to, or subsequent to, that date.

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Arnold

11. Ms Gobbo provided information to Victoria Police concerning Mr Arnold on one
occasion during her representation of him. On 1 May 2006, Ms Gobbo told her
handler that she was representing Mr Arnold at his filing hearing and provided
information concerning the nature of his charges. She also provided
information concerning Mr Arnold’s association with Mr Karam and stated that
she believed Mr Arnold’s conduct was ‘part of something bigger’.:2

12. Ms Gobbo provided information concerning Mr Arnold following her
representation of him between at least 3 May 2006 and 24 January 2008. The
information provided during that period included:

7 Un-tendered Indictment, Commonwealth Director of Public Prosecutions, Indictment, The Queen v Mr
Arnold [2008] VCC, 1, CDP.0034.0001.0011.

8 Un-tendered Indictment, Commonwealth Director of Public Prosecutions, Indictment, The Queen v Mr
Arnold [2008] VCC, 1, CDP.0034.0001.0011.

9 Un-tendered Reasons for Sentence, R v Mr Arnold and Mr Joyce [2008] VCC, 2,
CDP.0034.0001.0014; Un-tendered Indictment, Commonwealth Director of Public Prosecutions,
Indictment, The Queen v Mr Arnold [2008] VCC, 1, CDP.0034.0001.0011.

10 Un-tendered Reasons for Sentence, R v Mr Arnold and Mr Joyce [2008] VCC, 39,
CDP.0034.0001.0014; Un-tendered Criminal History Report: Mr Arnold, 13 December 2019,
VPL.0099.0193.0250.

11 Exhibit RC1841 Magistrates’ Court of Victoria, ‘Persons represented by Ms Gobbo’, 11 July 2002, 18,
MCV.0001.0001.0001, MCV.0001.0001.0020_00016; Exhibit RC0281 ICR3838 (030), 01 May 2006,
VPL.2000.0003.1864.

12 Exhibit RC1568 Ms Gobbo fee book 01, 29 November 1999, 97, MIN.5000.7000.0001 @ .0097;
Exhibit RC1569 Meldrum & Hyland Barristers’ Clerks Ms Gobbo Statement of Account, 07 March 2019,
44, GMH.0001.0001.0002 @ .0044.

13 Exhibit RC0281 ICR3838 (030), 01 May 2006, 278, VPL.2000.0003.1864
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12.1. Mr Arnold’s phone number;4
12.2.  Mr Arnold’s nickname;®
12.3. information concerning Mr Arnold’s finances;¢

12.4.

12.5.

12.6. proposed and apparent further misconduct apparently being committed
by Mr Arnold, including his involvement in the manufacture of drugs
and the location of another pill press (near Broadmeadows police
station);#

12.7.  her opinion as to an opportunity ‘for a UC [undercover] introduction’;2

12.8.

I
12.9.

14 Exhibit RC0281 ICR3838 (030), 03 May 2006, 281, VPL.2000.0003.1867; Exhibit RC0283 Information
Report SID799, 20 August 2006, VPL.2000.0003.8818; Exhibit RC0283 Information Report SID817, 29
August 2006, VPL.2000.0003.8842; Exhibit RC0283 Information Report SID1569, 25 January 2008,
VPL.2000.0003.8365; Exhibit RC0281, ICR2958 (1), 24 January 2008, 2, VPL.2000.0003.0743; Exhibit
RC0283 Information Report SID799, 20 August 2006,VPL.2000.0003.8818; Exhibit RC0283 Information
Report SID817, 29 August 2006,VPL.2000.0003.8842; Exhibit RC0283 Information Report SID1569, 25
January 2008, VPL.2000.0003.8365; Exhibit RC0281, ICR2958 (1), 24 January 2008, 2,
VPL.2000.0003.0743.

15 Exhibit RC0281 ICR3838 (051), 30 October 2006, 531, VPL.2000.0003.2117.

16 Exhibit RC0281 ICR3838 (64), 31 January 2007, 621, VPL.2000.0003.2207; Exhibit RC0281
ICR3838 (075), 16 April 2007, 4, VPL.2000.0003.2377.

17 Exhibit RC0283 Information Report SID817, 29 August 2006, VPL.2000.0003.8842; Exhibit RC0281
ICR3838 (054), 26 November 2006, 4, VPL.2000.0003.2152; Exhibit RC0281 ICR3838 (61), 9 January
2007, 3, VPL.2000.0003.2187; Exhibit RC0281 ICR3838 (064), 1 January 2007, VPL.0009.0002.1471;
Exhibit RC0281 ICR3838 (065), 5 February 2007, VPL.0009.0001.3626; Exhibit RC0281 ICR3838
(069), 7 March 2007, VPL.2000.0003.2257; Exhibit RC0281 ICR3838 (113), 27 November 2007,
VPL.0009.0001.4121; Exhibit RC0281, ICR2958 (001), 24 January 2008, 2, VPL.2000.0003.0743.

| |

19 Exhibit RC0281 ICR3838 (051), 30 October 2006, 14, VPL.0009.0001.3580.
-]

21 Exhibit RC0281 ICR3838 (054), 26 November 2006, 4, VPL.2000.0003.2152; Exhibit RC0281
ICR3838 (058), 18 December 2006, 1; Exhibit RC0281 ICR3838 (061), 9 January 2007, 3,
VPL.2000.0003.2187; Exhibit RC0281, ICR (064), 31 January 2007, 4, VPL.0009.0002.1471; Exhibit
RC0281 ICR3838 (070), 15 March 2007, 20, VPL.2000.0003.2296; Exhibit RC0281 ICR3838 (071), 21
March 2007, VPL.2000.0003.2303; Exhibit RC0281 ICR3838 (071), 22 March 2007,
VPL.2000.0003.2303; Exhibit RC0281 ICR3838 (075), 16 April 2007, 4, VPL.2000.0003.2377;
I Pr2na Task Force —
notified verbally’; Exhibit RC0281 ICR3838 (075), 19 April 2007, VPL.2000.0003.2375; Exhibit RC0281
ICR3838 (061), 11 January 2007, VPL.2000.0003.2185.

22 Exhibit RC0281 ICR3838 (054), 26 November 2006, 4, VPL.2000.0003.2152.
-

- |
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Submissions under Terms of Reference 1 and 2 in relation to
Mr Arnold

13. Itis submitted that it is open to the Commissioner to find that the case of Mr
Arnold may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

14. The extent to which the case of Mr Arnold may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

15. First, Category 1A% applies in that, in May 2006, Ms Gobbo acted for Mr
Arnold while she was a human source,?” and did not disclose same to him.28

16. Secondly, Category 1B? applies in that, in May 2006, which was during the
period that Ms Gobbo acted for Mr Arnold in relation to the case, Ms Gobbo
provided information in relation to him to members of Victoria Police, and did
not disclose same to him.2°

17. The above conduct by Ms Gobbo under Categories 1A and 1B, evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.3!

18. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, balil
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by Counsel Assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

19. There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:32

25 See Legal Principles Submissions at [249].

26 See above analysis at [9].

27 See Legal Principles Submissions at [20].

28 See Legal Principles Submissions at [239].

29 See Legal Principles Submissions at [249].

30 See above analysis at [11].

31 See Legal Principles Submissions at [320]-[329] and [307]-[309].
32 See Legal Principles Submissions at [384] and [452]-[457].
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20.

21.

22.

23.

24.

25.

26.

27.

19.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Arnold;

19.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Arnold, appropriate disclosure
was made; or alternatively

19.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [19.1] were taken, and accordingly there
was the potential for the right of Mr Arnold to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Arnold and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.33

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.34

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.3s

Category 3A3 applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B3% applies in that, during the period Ms Gobbo acted for Mr Arnold,
she provided information in relation to him to members of Victoria Police,*® and
there was non-disclosure of same, and a failure to take any steps to have
potential issues of public interest immunity or matters of state considered by
the DPP or the VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police

33 See Legal Principles Submissions at [380]-[385].

34 See Legal Principles Submissions at [351], [362]-[373].
35 See Legal Principles Submissions at [351], [374].

36 See Legal Principles Submissions at [465].

37 See Legal Principles Submissions at [465].

38 See above analysis at [11].
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members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.
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MR HAMILTON (A PSEUDONYM)

The Relevant Case of Mr Hamilton

28. The one relevant case of Mr Hamilton concerns his convictions before the

County Court in I - \Which arose from Operationjiiiiill >

29. Operation |l commenced in I and was an investigation into
purchases of chemicals from chemical suppliers in Victoria, used in the
production of amphetamine type substances.4 Mr Hamilton was the primary
target of the operation.*

30. On . ' Hamilton was arrested and a search warrant was
executed at his home address.*2 He was subsequently charged with drug
trafficking related offences.

31. The prosecution case relied upon telephone intercepts concerning the
purchase of precursor chemicals for the purpose of manufacturing
methylamphetamine.*

32. On 28 November 2008, Mr Hamilton was arraigned and entered a plea of guilty
to five counts concerning drug trafficking related offences and possession of

I offences.*

33. He was subsequently granted leave to amend his plea, and on N
pleaded guilty to:

34. one count of having in his possession a substance, equipment and documents
relating to the manufacture of a drug of dependence

34.1. one count of trafficking amphetamine
34.2. one count of trafficking methylamphetamine

34.3. one count of attempting to NG
34.4.  one count of possession G

39 Un-tendered Reasons for Sentence, The Queen v Mr Hamilton il VCC. I - (132].
[133], RCMPI.0127.0001.0002 @.0138; Un-tendered Criminal History Report: Mr Hamilton, 16
December 2019, VPL.0099.0193.1006.
40 Un-tendered Summary of Prosecution Opening, The Queen v Mr Hamilton |l vVCC. I
B [1]. RCMPI.0127.0001.0002 @.0105.
41 Un-tendered Summary of Prosecution Opening, The Queen v Mr Hamilton il VCC. I

, [2], RCMP1.0127.0001.0002 @.0105.
42 Un-tendered Reasons for Sentence, The Queen v Mr Hamilton [2009] VCC, [ (45
RCMPI1.0127.0001.0002 @.0123; Un-tendered Summary of Prosecution Opening, The Queen v Mr
Hamilton [ VCC. I (/]. RCMP1.0127.0001.0002 @.0107.
43 Un-tendered Summary of Prosecution Opening, The Queen v Mr Hamilton il VCC. I
B (3]-[7], RCMPI.0127.0001.0002 @.0105.
44 Un-tendered Presentment no U02595377, The Queen v Mr Hamilton jiiil] VCC.,
RCMPI.0127.0001.0002 @.0004; Un-tendered Reasons for Sentence, The Queen v Mr Hamllton-
VCC, I (1] RCMPI1.0127.0001.0002 @.0115.
45 Un-tendered Reasons for Sentence, The Queen v Mr Hamilton [2009] VCC, I (7).
RCMPI.0127.0001.0002 @.0115.
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35. On I < as sentenced to a total effective sentence of seven
years’ imprisonment, with a non-parole period of four years’ imprisonment.4

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Hamilton

36. On I /s Gobbo told her handler that she had been engaged
to act on behalf of Mr Hamilton.+

37. Ms Gobbo subsequently appeared in court on behalf of Mr Hamilton on one
occasion; at a bail application on | She charged fees for
this appearance.*

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Hamilton

38. Ms Gobbo provided information to Victoria Police concerning Mr Hamilton
during her representation of him on the following two occasions:

38.1. On I shc told her handler that she had been asked to
represent Mr Hamilton and provided the name of the informant in his
case.*® She stated that Mr Hamilton had made a statement and was
assisting police. She told her handler that this was referred to in his

I 2 d that she was concerned by this. 5

38.2.  Asoutlined at [74] below, on | s Gobbo again told
her handler that Mr Hamilton had provided a statement to police and
advised that the statement | > She said that she had
spoken to two officers about this matter, namely, Detective Sergeant

and Detective Senior Constable | 2nd
that Detective Senior Constable |Jjjiilj. Wanted to have coffee with
her. The relevant Informer Contact Report (ICR) entry notes that the

detailing Mr Hamilton’s assistance would be

‘rectified’.s3

39. On I following Mr Hamilton’s bail application, Ms Gobbo told

her handler that she had spoken to
regarding Mr Hamilton. The ICR entry records that Detective Senior Constable

46 Un-tendered Reasons for Sentence, The Queen v Mr Hamilton il VCC S - (132].
[133], RCMPI1.0127.0001.0002 @.0138; Un-tendered Criminal History Report: Mr Hamilton, 16
December 2019, VPL.0099.0193.1006.

47 Exhibit RC0281 ICR3838 (052), 9 November 2006, VPL.2000.0003.2134, VPL.2000.0003.2135.

48 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 28 January 2002, 66, OPP.0001.0004.0025 @.0090.

49 Exhibit RC1568 Ms Gobbo fee book 01, 29 November 1999, 101, MIN.5000.7000.0001 @ .0101;
Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Nicola Gobbo Tax Invoice 18 March 2019, 22,
GMH.0001.0001.0008 @ .0022; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerks Ms Gobbo
Statement of Account, 07 March 2019, 39, GMH.0001.0001.0002 @ .0039.
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I stated that the original | \vas a mistake and MDID do not want
to declare the material contained in the |Jjil] rrovided to 3838.>

N
o

OnEEEEE - shc told her handler that she had again discussed Mr
Hamilton’s matter with | CU'ing which Ms
Gobbo ‘gave an undertaking not to disseminate that secret information
contained in the > She stated that

I /s aware of the connection between Mr Hamilton and i
I and wanted to talk to |l > Based on the aforementioned
information, it may be implied that the | \vas amended to
conceal the fact that Mr Hamilton had provided assistance to police, including
his provision of a statement against |-

o
W

Following Mr Hamilton’s bail application, Ms Gobbo told her handlers about
confidential information she had inadvertently observed in a police officer’s day
book. Although the information before the Commission is not entirely clear, it
appears that on or around the date of Mr Hamilton’s bail application, Ms Gobbo
observed a list of persons against whom the police had telephone intercepts in
place.5’

N
N

During a meeting with handlers on |- Ms Gobbo provided information
to Sandy White and Fox about the apparent
I 2nd Mr Hamilton.s¢ Ms Gobbo also provided further details as to her
interactions and agreement with
concerning the confidential information she had observed in Mr Hamilton’s
matter.5® She stated that a ‘stupid policeman left his day book open with the
telephone intercept numbers in the back of it’ and that a policeman ‘wrongly
faxed to me that | that included all the shit about all the other
people they hadn't arrested yet.’® She said that upon receiving that information
she contacted the policeman and eventually struck a deal with

so that the police consented to Mr Hamilton’s bail application
in exchange for Ms Gobbo not cross-examining the officer about the other
people she had seen were being investigated.®:

Submissions under Terms of Reference 1 and 2 in relation to
Mr Hamilton

43. It is submitted that it is open to the Commissioner to find that the case of Mr
Hamilton may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their

45|Page



This submission has been redacted due to a range of non-publication claims. These claims are yet to be resolved.

44,

disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

The extent to which the case of Mr Hamilton may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

45,

46.

47.

48.

First, Category 1A%z applies in that, in November 2006, Ms Gobbo acted for
Mr Hamilton while she was a human source,® and did not disclose same to
him.ss

Secondly, Category 1B¢s applies in that, in November 2006, which was during
the period that Ms Gobbo acted for Mr Hamilton in relation to the case, Ms
Gobbo provided information in relation to him to members of Victoria Police,
and did not disclose same to him.s’

The above conduct by Ms Gobbo under Categories 1A and 1B, evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.ss
Further, in certain instances identified above,® Ms Gobbo’s conduct may
constitute a breach of legal professional privilege and/or confidence.™

It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

49.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:*

62 See Legal Principles Submissions at [249].

63 See above analysis at [36]-[37].

64 See Legal Principles Submissions at [20].

65 See Legal Principles Submissions at [239].

66 See Legal Principles Submissions at [249].

67 See above analysis at [38], [41].

68 See Legal Principles Submissions at [320]-[329] and [307]-[309].
69 See above analysis at [38].

70 See Legal Principles Submissions at [310]-[319] and [301]-[306].
71 See Legal Principles Submissions at [384] and [452]-[457].
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50.

51.

52.

53.

54.

55.

56.

57.

49.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Hamilton;

49.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Hamilton, appropriate disclosure
was made; or alternatively

49.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [49.1] were taken, and accordingly there
was the potential for the right of Mr Hamilton to a fair trial to have been
interfered with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Hamilton and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.”

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.™

Category 3A7 applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B7¢ applies in that, during the period Ms Gobbo acted for Mr
Hamilton, she provided information in relation to him to members of Victoria,”
and there was non-disclosure of same, and a failure to take any steps to have
potential issues of public interest immunity or matters of state considered by
the DPP or the VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police

72 See Legal Principles Submissions at [380]-[385].

73 See Legal Principles Submissions at [351], [362]-[373].
74 See Legal Principles Submissions at [351], [374].

75 See Legal Principles Submissions at [465].

76 See Legal Principles Submissions at [465].

77 See above analysis at [38].
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members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.
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MR JOYCE (A PSEUDONYM)

The Relevant Case of Mr Joyce

58. The one relevant case of Mr Joyce concerns his convictions before the County
Court in November 2008.78

59. On 29 April 2006, a warrant was executed at Mr Joyce’s property and located,
amongst other items, a pill press containing traces of 3,4-
Methylenedioxymethamphetamine (MDMA) and methylamphetamine.?” Mr
Joyce was subsequently charged with drug offences.

60. The prosecution alleged that Mr Joyce and an associate, Bradley Thompson,
manufactured the tablets between 21 April 2006 and 27 April 2006.8 The
sentencing judge found that Mr Joyce’s involvement was more limited and
involved the provision of the location for the use of the pill press and being on
the property at times during its operation.s:

61. As stated in the case analysis of Mr Arnold, the prosecution case depended on
telephone intercepts recording conversations between Mr Arnold, Mr Joyce and
others, during which delivery, maintenance and use of the pill press was
discussed.®? In addition, the prosecution also relied on thej N

I,
62. On 31 October 2008, Mr Joyce entered a plea of guilty to:

62.1. one count of manufacturing a marketable quantity of MDMA for a
commercial purpose;

62.2. one count of possession of cannabis; and

62.3. two charges of possession of a general-category handgun that was not
registered.s

63. On 7 November 2008, he was sentenced to a total effective sentence of two
years and three months’ imprisonment, to be released on a recognisance

78 Un-tendered Reasons for Sentence, R v Mr Arnold and Mr Joyce [2008] VCC, 35, 38,
CDP.0034.0001.0014; Un-tendered Criminal History Report: Mr Joyce, 14 December 2019,
VPL.0099.0193.3457.

7 Un-tendered Reasons for Sentence, R v Mr Arnold and Mr Joyce [2008] VCC, 7,
CDP.0034.0001.0014.

80 Un-tendered Reasons for Sentence, R v Mr Arnold and Mr Joyce [2008] VCC, 3,
CDP.0034.0001.0014.

81 Un-tendered Reasons for Sentence, R v Mr Arnold and Mr Joyce [2008] VCC, 11,
CDP.0034.0001.0014.

82 Un-tendered Reasons for Sentence, R v Mr Arnold and Mr Joyce [2008] VCC, 3, 5, 15,
CDP.0034.0001.0014.

83 Un-tendered Reasons for Sentence, R v Mr Arnold and Mr Joyce [2008] VCC, 4,
CDP.0034.0001.0014; Un-tendered Presentment, R v Mr Joyce, 2006, CDP.0034.0001.0002 @.0003.
84 Un-tendered Reasons for Sentence, R v Mr Arnold and Mr Joyce [2008] VCC, 1.
CDP.0034.0001.0014.
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release order after serving a period of 15 months’ imprisonment, to be of good
behaviour for a period of two years and three months.ss

64. On 23 July 2007, being a date prior to Mr Joyce’s sentencing in relation to the
abovementioned case, he was arrested and charged with unrelated drug
trafficking offences under Victorian legislation.s A filing hearing was conducted
in relation to that matter on 24 July 2007 at the Melbourne Magistrates’ Court.

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Joyce

65. Ms Gobbo appeared on behalf of Mr Joyce at the Melbourne Magistrates’ Court
on 12 October 2006, for a committal mention.8” She charged fees for her
appearance at that hearing, as well as for a brief to ‘advise, confer, draft Form
8A' in relation to Mr Joyce’s case.s8

66. Based on the following circumstances, it is submitted that it is open to the
Commissioner to infer that Ms Gobbo continued to provide legal representation
to Mr Joyce until at least July 2007:

66.1. On 23 July 2007, solicitors for the Commonwealth Director of Public
Prosecutions (CDPP) wrote a letter to Ms Gobbo in relation to Mr
Joyce’s case.® The CDPP stated that they had spoken to Mr Joyce’s
solicitor, who advised that further materials concerning Mr Joyce’s
matter should be provided directly to Ms Gobbo. The letter referred to
previous correspondence with Ms Gobbo concerning difficulties she
had downloading the brief of evidence, and attached further
documents, including a statement provided by | N ©°

66.2. On 24 July 2007, following Mr Joyce’s arrest on the State charges, Ms
Gobbo appeared on his behalf at the Melbourne Magistrates’ Court in
relation to an application for the revocation of his bail on the
Commonwealth charges (i.e. the abovementioned case).®* On the
same date, she told her handler that she had visited Mr Joyce at the
custody centre.?2

85 Un-tendered Reasons for Sentence, R v Mr Arnold and Mr Joyce [2008] VCC, 35, 38.
CDP.0034.0001.0014; Un-tendered Criminal History Report: Mr Joyce, 14 December 2019,
VPL.0099.0193.3457.

86 Un-tendered Reasons for Sentence, R v Mr Arnold and Mr Joyce [2008] VCC, 2 [1] - [3],
CDP.0034.0001.0014.

87 Exhibit RC1841 Magistrates’ Court of Victoria record of Persons represented by Ms Nicola Gobbo, 11
July 2002, 19, MCV.0001.0001.0001 @.00017; Un-tendered CDPP file note, 12 October 20086,
CDP.0002.0001.0342; Un-tendered CDPP “Listing”/ “Adjournment” Report, 12 October 2006,
CDP.0002.0001.0171.

88 Exhibit RC1568 Ms Gobbo fee book 01, 29 November 1999, 97, MIN.5000.7000.0001 @ .0100;
Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Nicola Gobbo Tax Invoice, 16 October 2006, 37,
GMH.0001.0001.0008 @ .0037; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Nicola Gobbo
Statement of Account, 16 October 2006, 40, GMH.0001.0001.0002 @.0040.

89 Exhibit RC1907 Letter from CDPP to Nicola Gobbo, 23 July 2007, CDP.0002.0001.0343.

90 Exhibit RC1907 Letter from CDPP to Nicola Gobbo, 23 July 2007, CDP.0002.0001.0343.

91 Un-tendered “Listing”/ “Adjournment” Report, 24 July 2007, CDP.0002.0001.0173.

92 Exhibit RC0281 ICR3838 (092), 24 July 2007, VPL.2000.0003.2639.
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The Conduct of Ms Gobbo as a Human Source in relation to
Mr Joyce

67. Ms Gobbo provided information to Victoria Police concerning Mr Joyce prior to
and during her representation of him, between at least September 2006 and
July 2007. The information provided during that period included:

67.1. Mr Joyce’s phone number (on at least two occasions);?

67.2. that Mr Joyce was the owner of a property connected to drug
manufacturing;

67.3. that she did not have Mr Joyce’s phone number and had ‘nil further re
his associates’;*

67.4. that she would see Mr Joyce at his committal mention date® and that
she had read his brief;?”

67.5. information regarding Mr Joyce’s association with Mr Karam; 2

67.6. information regarding misconduct by Mr Joyce, including information
which lead her to believe that Mr Joyce was involved in the
manufacture of amphetamine;®

67.7. that Mr Joyce was a person the police ‘should be looking at’;1® and

67.6. I

Information concerning G

68. On 1 June 2007, Ms Gobbo told her handler Mr Anderson that she believed i
and provided her opinion as to

-
the utiity of any

69. On 3 July 2007, Ms Gobbo told her handler Mr Fox that

and ‘owes people lots of money’.1%3 The relevant ICR
entry stated that Ms Gobbo said she would meet with Mr Joyce and then
provide police with information concerning his vulnerabilities.1

93 Exhibit RC0281 ICR3838 (049), 19 October 2006, VPL.2000.0003.2094; Exhibit RC0281 ICR3838
(082), 9 June 2007, VPL.2000.0003.2472.

94 Exhibit RC0281 ICR3838 (046), 26 September 2006, VPL.2000.0003.2024; Exhibit RC0281 ICR3838
(046) 27 September 2006, VPL.2000.0003.2025.

9 Exhibit RC0281 ICR3838 047, 2 October 2006, VPL.2000.0003.2031.

96 Exhibit RC0281 ICR3838 (047), 2 October 2006, VPL.2000.0003.2031.

97 Exhibit RC0281 ICR3838 (047), 3 October 2006, VPL.2000.0003.2032.

98 Exhibit RC0281 ICR38383 (047), 3 October 2006, VPL.2000.0003.2032.

99 Exhibit RC0281 ICR3838 (051), 27 October 2006, VPL.2000.0003.2113; Exhibit RC0281 ICR3838
(069), 9 March 2007, VPL.2000.0003.2269; Exhibit RC0281 ICR3838 (081), 1 June 2007,
VPL.2000.0003.2458; Exhibit RC0281 ICR3838 (082), 9 June 2007, VPL.2000.0003.2472; Exhibit
RC0281 ICR3838 (087), 3 July 2007, VPL.2000.0003.2564.

100 Exhibit RC0282 Transcript of conversation between Nicola Gobbo, Sandy White, Anderson and
Green, 379,12 November 2006, VPL.0005.0104.0706 @ .1102.
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70. On the same day, during a meeting with handlers Mr Fox and Mr Sandy White,
Ms Gobbo was asked N - Vs Gobbo
responded that
I © She told her handlers the nature of the advice that she would be
providing to Mr Joyce, stating:

71. Subsequent to Mr Joyce’s arrest on 23 July 2007 regarding the unrelated State
matter, Ms Gobbo conveyed her belief that |

.18 She provided details as to the nature of the charges and
conveyed to police the advice she had provided to Mr Joyce concerning his
prospects for bail.2o° This information is recorded as having been ‘verbally
disseminated’ by Mr Fox to Mr James (Jim) O’Brien of Purana.

72. The following day, Ms Gobbo advised her handler that she had visited Mr
Joyce at the custody centre and that he had been visited by |
I the night before. She again conveyed her opinion as to |
I stating that ‘he realises he is fucked bail wise i}

110 This information is recorded as having
been ‘verbally disseminated’ by Mr Fox to Mr O’Brien of Purana.

73. On 27 July 2007, Ms Gobbo provided a further update to her handler, stating

that | had spoken to Mr Joyce and that he was |
B

Ms Gobbo’s Conduct in relation to |

74. The prosecution case against Mr Joyce relied on the evidence of Jjij
I - I, | 'S Gobbo provided legal
representation to | \hilst at the same time representing Mr Joyce.
In I Vs Gobbo told her handler that she had realised Jjij
I -rovided a statement to police implicating Mr Joyce.!** Ms Gobbo
appears to have then become involved in
I " order to conceal the fact that he had provided assistance to

police,

112 Un-tendered Presentment, R v Mr Joyce, 2006, CDP.0034.0001.0002 @.0003.
.|
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Submissions under Terms of Reference 1 and 2 in relation to
Mr Joyce

75.

76.

It is submitted that it is open to the Commissioner to find that the case of Mr
Joyce may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

The extent to which the case of Mr Joyce may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

77.

78.

79.

80.

First, Category 1A14 applies in that, between October 2006 and July 2007,15
Ms Gobbo acted for Mr Joyce while she was a human source,¢ and did not
disclose same to him.17

Secondly, Category 1B!# applies in that, between September 2006 and July
2007, which was before and during the period that Ms Gobbo acted for Mr
Joyce in relation to the case, Ms Gobbo provided information in relation to him
to members of Victoria Police, and did not disclose same to him.119

The above conduct by Ms Gobbo under Categories 1A and 1B evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.2
Further, in certain instances identified above,*2 Ms Gobbo’s conduct may
constitute a breach of legal professional privilege and/or confidence.12

It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

114 See Legal Principles Submissions at [249].

115 See above analysis at [65]-[66].

116 See Legal Principles Submissions at [20].

117 See Legal Principles Submissions at [239].

118 See Legal Principles Submissions at [249].

119 See above analysis at [67]-[74].

120 See Legal Principles Submissions at [320]-[329] and [307]-[309].
121 See above analysis at [67]-[74].

122 See Legal Principles Submissions at [310]-[319] and [301]-[306].
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Conduct of Victoria Police

81.

82.

83.

84.

85.

86.

87.

88.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:12

81.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Joyce;

81.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Joyce, appropriate disclosure was
made; or alternatively

81.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [81.1] were taken, and accordingly there
was the potential for the right of Mr Joyce to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Joyce and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.124

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.12s

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.t?¢

Category 3A?” applies in that there was non-disclosure of Ms Gobbo’s status
as a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B applies in that, before and during the period Ms Gobbo acted for
Mr Joyce, she provided information in relation to him to members of Victoria

123 See Legal Principles Submissions at [384] and [452]-[457].
124 See Legal Principles Submissions at [380]-[385].

125 See Legal Principles Submissions at [351], [362].-[373].
126 See Legal Principles Submissions at [351], [374].

127 See Legal Principles Submissions at [465].

128 See Legal Principles Submissions at [465].
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Police,? and there was non-disclosure of same, and a failure to take any steps
to have potential issues of public interest immunity or matters of state
considered by the DPP or the VGSO and then possibly a court.

89. As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

129 See above analysis at [67]-[74].
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CASE STUDY: JOHN BALAKIS

The Relevant Case of Mr Balakis

1. The case addressed in this case study arose for consideration as part of Stage
5 in the methodology of Counsel Assisting, which is set out in the Legal
Principles Submissions at [67]-[90] and the related Annexure A. As addressed
in those sections of the submissions, the process of analysis at Stage 5 was
broad and based on the application of limited criteria to identify instances
where Ms Gobbo represented a person upon the disposition of their case, in
circumstances where that person had previously been (or on the date of
disposition was) the subject of communications between Ms Gobbo (in her
capacity as a human source) and members of Victoria Police.

2. The one relevant case of Mr Balakis concerns his finding of guilt before the
Melbourne Magistrates’ Court on 9 November 2007, for one count of
attempting to traffick amphetamine; and one count of possessing
amphetamine.t

3. Mr Balakis was sentenced without conviction to an aggregate of $3,000 and a
forfeiture order was made regarding drugs and instruments seized.2

Ms Gobbo’s Legal Representation of Mr Balakis

4, Material before the Commission indicates that Ms Gobbo appeared on behalf
of Mr Balakis before the Melbourne Magistrates’ Court on 9 November 2007.3

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Balakis

5. Material before the Commission indicates that Mr Balakis was the subject of
communications between Ms Gobbo (in her capacity as a human source) and
members of Victoria Police from 9 October 20064 until 13 November 2007.5 Ms
Gobbo is variously recorded as informing her handlers of her plans to meet
with Mr Balakis,® aspects of Mr Balakis’ brief;” his employment background, and
interactions with other persons of interest to police.2 She is also recorded as
informing police of her suspicions as to the identity of Mr Balakis’ supplier in the
context of her knowledge of Mr Detective Senior Sergeant Tapai’s interest in

1 Un-tendered Victoria Police Criminal History Report, John Balakis, 13 December 2019, 1,
VPL.0099.0193.0309 @ .0309.

2 Un-tendered Victoria Police Criminal History Report, John Balakis, 13 December 2019, 1,
VPL.0099.0193.0309 @ .0309.

3 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 9 November, 66, OPP.0001.0004.0025 @.0090; Exhibit RC0281 ICR3838 (110), 13
November 2007, 8, VPL.2000.0003.2981.

4 Exhibit RC0281 ICR3838 (048), 9 October 2006, 8, VPL.2000.0003.2047.

5 Exhibit RC0281 ICR3838 (110), 13 November 2007, 8, VPL.2000.0003.2981.

6 Exhibit RC0281 ICR3838 (048), 9 October 2006, 5, VPL.2000.0003.2047.

7 Exhibit RC0281 ICR3838 (097), 28 August 2007, 11, VPL.2000.0003.2738.

8 Exhibit RC0281 ICR3838 (048), 9 October 2006, 5, VPL.2000.0003.2047; Exhibit RC0281 ICR3838
(049), 16 October 2006, 8, VPL.2000.0003.2076.
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same,® and Mr Balakis’ allegedly stated intentions to engage in future criminal
activity. o

Submissions under Terms of Reference 1 and 2 in relation to
Mr Balakis

6. It is submitted that it is open to the Commissioner to find that the case of Mr
Balakis may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

7.  The extent to which the case of Mr Balakis may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

8. First, Category 1A applies in that, on 9 November 2007,12 Ms Gobbo acted for
Mr Balakis while she was a human source,®® and did not disclose same to
him.14

9.  Secondly, Category 1B applies in that before and during the period that Ms
Gobbo acted for Mr Balakis in relation to the case, she provided information to
members of Victoria Police about him.16

10. The above conduct by Ms Gobbo under Categories 1A and 1B, evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.’

11. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Paolice was relatively innocuous and/or based on the
evidence reviewed by Counsel Assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

9 Exhibit RC0281 ICR3838 (048), 9 October 2006, 5, VPL.2000.0003.2047.
10 Exhibit RC0281 ICR3838 (048), 9 October 2006, 9, VPL.2000.0003.2051.
11 See Legal Principles Submissions at [249].

12 See above analysis at [4].

13 See Legal Principles Submissions at [20].

14 See Legal Principles Submissions at [239].

15 See Legal Principles Submissions at [249].

16 See above analysis at [5].

17 See Legal Principles Submissions at [320]-[329] and [307]-[309].
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Conduct of Victoria Police

12.

13.

14.

15.

16.

17.

18.

19.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:8

12.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Balakis;

12.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Balakis, appropriate disclosure
was made; or alternatively

12.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [12.1] were taken, and accordingly there
was the potential for the right of Mr Balakis to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Balakis and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.2®

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.2°

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
conviction.

Category 3A2 applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B applies in that, before and during the period Ms Gobbo acted for
Mr Balakis, she provided information in relation to him,?* and there was non-

18 See Legal Principles Submissions at [384] and [452]-[457].
19 See Legal Principles Submissions at [380]-[385].

20 See Legal Principles Submissions at [351], [362]-[373].

21 See Legal Principles Submissions at [351], [374].

22 See Legal Principles Submissions at [465].

23 See Legal Principles Submissions at [465].

24 See above analysis at [5].
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20.

disclosure of same, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.
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1.  The submissions in this case study should be read in conjunction with the
relevant parts of Chapters 10 and 11 of the Narrative Submission, which also
contain an account of the conduct of Ms Gobbo and members of Victoria Police
in relation to Mr Domenic Barbaro.

The Relevant Case of Domenic Barbaro

2. The one relevant case concerning Mr Domenic Barbaro arose from Operation
Posse,! and comprised one charge of conspiracy to traffic in a commercial
guantity of a drug of dependence, namely phenyl-2-propanone, between 1 April
2006 and 22 April 2006.2 In summary, the conspiracy concerned Mr Barbaro’s
role in the drug manufacturing enterprise involving Mr Cooper and others, in
relation to a lab at Strathmore.3

3. The prosecution case included reliance upon the evidence of Mr Cooper,* i}
and I ° The informant in the case was Mr Paul
Rowe.¢ Other notable members of police involved in the prosecution as police
witnesses included Mr Craig Hayes, Mr Graham Evans, Mr Jason Kelly, Mr
Boris Buick, Mr James (Jim) O’Brien, and Mr Dale Flynn.”

4.  On 17 May 2006, Mr Barbaro was charged with the offending and remanded in
custody.2 On 29 May 2006, he was released on bail.® On 11 July 2007,
following a contested committal, he was committed to stand trial.2> By 15
October 2008, the matter had resolved, and Mr Domenic Barbaro entered a

1 See Chapters 10 and 11 of the Narrative Submissions.

2 Un-tendered Reasons for sentence, R v Barbaro [2009] VCC, 15 December 2008, 2 [1]
RCMPI.0125.0002.0001 @ .0128; Un-tendered Presentment No. C0605102A.1, R v Barbaro, 2008.
RCMPI1.0125.0002.0001 @ .0013-18; Domenic Barbaro v The Queen [2009] VSCA 89, [1].

3 See Un-tendered Reasons for sentence, R v Barbaro [2009] VCC, 15 December 2008, 2-3 [1]-[7],
RCMPI1.0125.0002.0001 @ 0128-9; Domenic Barbaro v The Queen [2009] VSCA 89, [2].

4 Un-tendered Presentment No. C0605102A.1, R v Barbaro, 2008. RCMP1.0125.0002.0001 @ 0013-18;
Office of Public Prosecutions Victoria, Annexure A - Witnesses and Related Accused Matter Outcomes,
29 May 2020, OPP.0056.0001.0001. See also Transcript of Inspector Dale Flynn, 2 October 2019,
7003, TRN.2019.10.02.01.C, accepting that information provided by Mr Cooper led to the arrest of Mr
Domenic Barbaro. See also Anonymous Submission 036, 4[8]

5 Un-tendered Presentment No. C0605102A.1, R v Barbaro, 2008. RCMPI.0125.0002.0001 @ 0013-18.
6 See Un-tendered Remand/Bail Application, Police v Barbaro, undated, RCMP1.0125.0002.0001 @
.0061. See also, Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of
appearances by Ms Nicola Gobbo, 15 December 2006, 63, OPP.0001.0004.0025 @ 0087; Exhibit
RC0281 ICR3838 (032), 17 May 2006, 302, VPL.2000.0003.1888; Exhibit RC0281 ICR2958 (50), 23
December 2008, 791, VPL.2000.0003.1531. See Transcript of Detective Sergeant Paul Rowe, 19
November 2019, 9485, TRN.2019.11.19.01.C.

7 See |

! See Un-tendered Reasons for sentence, R v Barbaro [2009] VCC, 15 December 2008, 3 [10]
RCMPI.0125.0002.0001 @ .0129; Un-tendered Summary of Proceedings for the Court of Appeal,
Domenic Paul Barbaro v The Queen, 1 [3], RCMPI1.0125.0002.0001 @.0136.

9 See Un-tendered Reasons for sentence, R v Barbaro [2009] VCC, 15 December 2008, 3 [10]
RCMPI.0125.0002.0001 @ .0129; Un-tendered Summary of Proceedings for the Court of Appeal,
Domenic Paul Barbaro v The Queen, 2 [4], RCMPI1.0125.0002.0001 @.0137.

10 Un-tendered Summary of Proceedings for the Court of Appeal, Domenic Paul Barbaro v The Queen,
2 [5], RCMPI1.0125.0002.0001 @.0137.
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plea of guilty to the offending.t* On 15 December 2008, Mr Domenic Barbaro
was sentenced in the County Court to two years and nine months’
imprisonment, with two years to be suspended for a period of three years. 12

5. In 2009, Mr Barbaro brought a successful appeal against sentence in the Court
of Appeal.®®* The grounds of appeal did not concern Ms Gobbo.** On 4 May
2009, in allowing the appeal, the Court of Appeal imposed a sentence of two
years’ imprisonment, with 15 months directed to be suspended for a period of
three years.'

Ms Gobbo’s Legal Representation of Mr Domenic Barbaro

6. Material before the Commission indicates that Ms Gobbo acted for or advised
Mr Barbaro in relation to the case on a handful of occasions between
December 2006 and December 2008. This is evident from the following
instances:

6.1. on 6 December 2006, the Informer Contact Reports (ICRs) record that
Ms Gobbo conferred with Mr Domenic Barbaro in chambers;¢

6.2. on 11 December 2006, the ICRs record that Mr Barbaro again
attended upon Ms Gobbo, as he was apparently in need of a solicitor
and “came to see” Ms Gobbo and “discussed options”;*’

6.3. on 15 December 2006, Ms Gobbo represented Mr Domenic Barbaro at
a Committal Mention in the Melbourne Magistrates’ Court;8

6.4. on 22 December 2008, Ms Gobbo attended upon Mr Domenic Barbaro
at the Melbourne Assessment Prison for a “professional” visit, 2
apparently to discuss the prospects of an appeal against sentence.2°

11 Un-tendered Summary of Proceedings for the Court of Appeal, Domenic Paul Barbaro v The Queen,
3[9], RCMPI.0125.0002.0001 @.0137.

12 Un-tendered Summary of Proceedings for the Court of Appeal, Domenic Paul Barbaro v The Queen,
4-5 [15], RCMPI.0125.0002.0001 @.0139-40; Un-tendered Reasons for sentence, R v Barbaro [2009]
VCC, 15 December 2008, 6-7 [30] RCMP1.0125.0002.0001 @ .0132-3.

13 Domenic Barbaro v The Queen [2009] VSCA 89.

14 See Un-tendered Outline of Submissions on Behalf of the Appellant, 4 March 2009,
RCMPI.0125.0002.0001 @ 0147-51.

15 Domenic Barbaro v The Queen [2009] VSCA 89, [17].

16 Exhibit RC0281 ICR3838 (056), 6 December 2006, 577, VPL.2000.0003.2163.

17 Exhibit RC0281 ICR3838 (057), 11 December 2006, 582, VPL.2000.0003.2168.

18 See Exhibit RC1841 Magistrates’ Court of Victoria record of persons represented by Ms Nicola
Gobbo, 16 December 2006, 17, MCV.0001.0001.0001 @ .0017; Exhibit RC1898 Office of Public
Prosecutions Victoria, PRISM database list of appearances by Ms Nicola Gobbo, 15 December 2006,
OPP.0001.0004.0025 @ .0087. See also Exhibit RC0281 ICR3838 (057), 12 December 2006, 583,
VPL.2000.0003.2169, and Exhibit RC0281 ICR3838 (057), 14 December 2006, 585,
VPL.2000.0003.2171, referring to the upcoming hearing on 15 December 2006; Exhibit RC0281
ICR3838 (057), 15 December 2006, 586, VPL.2000.0003.2172. See also Anonymous Submission 036, 3[2]
19 See Exhibit RC1359 Prisoners visited by Ms Nicola Gobbo archive report, 22 December 2008,
CNS.0001.0003.0037 @ 0063; Exhibit RC1900 Corrections Victoria visitation record for Domenic Paul
Barbaro, 22 December 2008, CNS.0001.0003.1384.

20 See Exhibit RC0281 ICR2958 (049), 18 December 2008, 786, VPL.2000.0003.1526; Exhibit RC0281
ICR2958 (049), 19 December 2008, 787, VPL.2000.0003.1527; Exhibit RC0281 ICR2958, 12 December
2008, 791 (050), VPL.2000.0003.1531. See also Anonymous submission 036, 3 [3] It is noted that the
submission also claims that Ms Gobbo conducted a further similar and subsequent visit at Loddon
Prison (see Anonymous submission 036, 3 [4]. However, this is not supported by the records of
Corrections Victoria produced to the Commission (see Corrections Services Commissioner, Prisoners
Visited by Ms Nicola Gobbo, CNS.0001.0003.0037).
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7. Consistently with the above, a submission to the Commission states that
“[a]fter his arrest Barbaro was granted bail and it was whilst he was on bail for
the Posse matter he had conversations with her about his criminal
proceedings.” It also states that “[a]fter his sentence in the County Court
Gobbo saw Barbaro at the Melbourne Assessment Prison and they discussed
his sentence and appealing that sentence.”2 Further, it asserts that “[d]uring
the relevant period [he] considered himself to have an ongoing legal
professional relationship with Gobbo, [and] he never waived his rights to
confidentiality or legal professional privilege between himself and Gobbo."2

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Domenic Barbaro

8. Mr Barbaro was the subject of communications between Ms Gobbo (in her
capacity as human source) and Victoria Police before and during the period
that she represented him.2* The first reference to him in such communications
is on 17 May 2006, when Ms Gobbo and one of her handlers, Mr Peter Smith,
discussed the circumstances of his arrest in relation to Operation Posse.?

9.  From that time through to December 2008, Mr Barbaro continued to
occasionally feature in communications between Ms Gobbo and her handlers.?
The following communications are of particular note:

9.1. On the morning of 20 August 2006, in response to learning that Ms
Gobbo was intending to that day visit Mr Cooper in custody, Mr Green
“‘recommended” that she discuss the “[tJopic” of Mr Domenic Barbaro
with him.?” That evening, Ms Gobbo reported back to Mr Green on her
visit with Mr Cooper. According to the ICRs, in relation to the
suggestion that she obtain information about Mr Domenic Barbaro, she
told them that: “[he] is a runner for Shane MORAN who is the source of
methamine [sic]. Mr Cooper liked him and would have taught him how
to cook. MORAN paid for BARBARO's bail application and used QC

21 See Anonymous submission 036, 3 [2].

22 See Anonymous submission 036, 3 [3].

23 See Anonymous submission 036, 3 [5].

24 See generally Victoria Police Summary of Extract Report in relation to Mr Domenic Barbaro:
VPL.4223.0001.0001.

25 See Exhibit RC0281 ICR3838 (032), 17 May 2006, 302, VPL.2000.0003.1888; see also Exhibit
RC0281 ICR3838 (032), 18 May 2006, 302, VPL.2000.0003.1888.

26 Exhibit RC0281 ICR3838 (032), 19 May 2006, 303, VPL.2000.0003.1889; Exhibit RC0281 ICR3838
(032), 20 May 2006, 303, VPL.2000.0003.1889; Exhibit RC0281 ICR3838 (32), 26 May 2006, 310,
VPL.2000.0003.1896; Exhibit RC0281 ICR3838 (042), 20 August 2006, 401, VPL.2000.0003.1987;
Exhibit RC0281 ICR3838 (47), 6 October 2006, 453, VPL.2000.0003.2039; Exhibit RC0281 ICR3838
(051), 30 October 2006, 528, 531, VPL.2000.0003.2114, 2117; Exhibit RC0281 ICR3838 (056), 6
December 2006, 577, VPL.2000.0003.2163; Exhibit RC0281 ICR3838 (057), 11 December 2006, 582,
VPL.2000.0003.2168; Exhibit RC0281 ICR3838 (057), 12 December 2006, 582, VPL.2000.0003.2168;
Exhibit RC0281 ICR3838 (068), 11 December 2006, 586, VPL.2000.0003.2172; Exhibit RC0281
ICR3838 (072), 30 March 2007, 746, VPL.2000.0003.2333; Exhibit RC0281 ICR3838 (081), 30 May
2007, 870, VPL.2000.0003.2456; Exhibit RC0281 ICR3838 (083), 12 June 2007, 891,
VPL.2000.0003.2477; Exhibit RC0281 ICR3838 (083), 14 June 2007, 893-4 VPL.2000.0003.2479-80;
Exhibit RC0281 ICR3838 (088), 6 July 2007, 993, VPL.2000.0003.2579; Exhibit RC0281 ICR3838
(100), 13 September 2007, 1217, VPL.2000.0003.2803; Exhibit RC0281 ICR2958 (030), 31 July 2008,
523, VPL.2000.0003.1263; Exhibit RC0281 ICR3838 (042), 8 October 2008, 669, VPL.2000.0003.1409;
Exhibit RC0281 ICR2958 (049), 18 December 2008, 786, VPL.2000.0003.1526; Exhibit RC0281
ICR2958 (049), 19 December 2008, 787, VPL.2000.0003.1527; Exhibit RC0281 ICR2958 (050), 23
December 2008, 791, VPL.2000.0003.1531.

27 Exhibit RC0281 ICR3838 (042), 20 August 2006, 401, VPL.2000.0003.1987.
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Ricther [sic]”.2® That information was subsequently published in an
Information Report.2°

9.2. On 30 October 2006, Messrs Peter Smith and Anderson met with Ms
Gobbo for the purpose of allowing her to peruse briefs of evidence
against a number of persons, in relation to Operation Posse, including
Mr Domenic Barbaro.®® During the meeting she provided them with
advice on the state of the evidence, and which was passed on verbally
to Mr Flynn.3t

9.3. On 6 December 2006, Ms Gobbo reportedly told her handler, Mr
Green, that Mr Domenic Barbaro “came to office re advise [sic]’, and

suggested that I

9.4, On 30 May 2007, according to the ICRs, Ms Gobbo told another
handler, Mr Anderson, that Mr Domenic Barbaro “should plea”; that is,
that he should plead guilty.® It is unclear whether, in this instance, Ms
Gobbo was conveying what had been told to her by Mr Barbaro or was
otherwise providing her own commentary to her handlers. On that day,
Ms Gobbo also communicated with Mr Rowe in relation to the matter of
Mr Domenic Barbaro.34

9.5. On 12 June 2007, Ms Gobbo reportedly told Mr Anderson that he
“[w]as almost willing to pklead guilty [sic]’, while also informing him of
the source of funding for his legal representation.3®

9.6. On and in the period surrounding 22 December 2008, Ms Gobbo
provided Messrs Peter Smith and Green with a running commentary
about her attending upon Mr Domenic Barbaro at prison for a
professional visit,3 in relation to the prospects of an appeal against
sentence.? During this time, she also queried Mr Peter Smith on
whether there would be “any benefit to PURANA for [her] to speak to

28 Exhibit RC0281 ICR3838 (042), 20 August 2006, 401, VPL.2000.0003.1987.

29 Exhibit RC0283 Information Report SID798, 20 August 2006, VPL.2000.0003.8816.

30 Exhibit RC0281 ICR3838 (051), 20 October 2006, 528, VPL.2000.0003.2114. See also Transcript of
Mr Sandy White, 6 August 2019, 4023-4, TRN.2019.08.06.01.C; See also Transcript of Inspector Dale
Flynn, 2 October 2019, 7089-90, TRN.2019.10.02.01.C.

31 Exhibit RC0281 ICR3838 (051), 30 October 2006, 532-533, VPL.2000.0003.2118-9. See also
Transcript of Inspector Dale Flynn, 2 October 2019, 7091, TRN.2019.10.02.01.C.

33 Exhibit RC0281 ICR3838, 30 May 2007, 870, VPL.2000.0003.2456.

34 See Transcript of Detective Sergeant Paul Rowe, 19 November 2019, 9487, 9489,
TRN.2019.11.19.01.C.

35 Exhibit RC0281 ICR3838 (083), 12 June 2007, 891, VPL.2000.0003.2477.

36 See Exhibit RC1359 Prisoners visited by Ms Nicola Gobbo archive report, 22 December 2008,
CNS.0001.0003.0037 @.0063; Exhibit RC1900 Corrections Victoria visitation record for Domenic Paul
Barbaro, 22 December 2008, CNS.0001.0003.1384.

37 See Exhibit RC0281 ICR2958 (049), 18 December 2008, 786, VPL.2000.0003.1526; Exhibit RC0281
ICR2958 (049), 19 December 2008, 787, VPL.2000.0003.1527; Exhibit RC0281 ICR2958 (050), 23
December 2008, 791, VPL.2000.0003.1531. See also Anonymous submission 036, 3 [3]. It is also
claimed that Ms Gobbo conducted a further similar and subsequent visit at Loddon Prison (see
Anonymous submission 036, 3 [4] However, this is not supported by the records of Corrections Victoria
produced to the Commission (see Un-tendered Corrections Services Commissioner, Prisoners Visited
by Ms Nicola Gobbo, CNS.0001.0003.0037).
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him”,% and later suggested that
I

Relevant Conduct in relation to Mr Cooper

10.

11.

The conduct of Ms Gobbo and various members of Victoria Police in relation to
Mr Cooper is also relevant to an assessment of Mr Barbaro’s matter. As set out
in the Narrative Submissions at Chapter 11, it is submitted that the conduct of
Ms Gobbo and members of Victoria Police in relation to Mr Cooper may have
been improper or unlawful. In particular, for the reasons set out in that section
of the submissions, it is submitted that such conduct led to, inter alia:

10.1. the discovery of the offending the subject of Operation Posse;
10.2. Mr Cooper being arrested in Operation Posse;

10.3. Mr Cooper deciding to agree to co-operate with and assist the
authorities, including by making statements implicating others and
undertaking to give evidence in subsequent prosecutions; and (it
follows)

10.4. the evidence of Mr Cooper being relied upon in the prosecution of Mr
Barbaro (among others).

As noted below, on this basis, it may be argued that the evidence of Mr
Cooper, relied upon in the prosecution of Mr Barbaro, may have been obtained
in consequence of improper or illegal conduct, and such evidence may
therefore have been liable to exclusion. It is submitted that the absence of any
disclosure meant that Mr Barbaro may have been deprived of any opportunity
to object to the admissibility of this evidence.

Submissions to the Commission regarding Mr Domenic
Barbaro

12.

A submission to the Commission advances a number of propositions about the
use of Ms Gobbo as a human source by Victoria Police, including most
relevantly:

12.1. that “[w]hen Barbaro elected to plead guilty ... he did not know or was
aware [sic] that the statements made by Cooper against Barbaro, and
those charged in the Posse matter, was [sic] procured by Victoria
Police with the assistance of Gobbo”;4 and

12.2. that “[i]If Barbaro was aware or had been informed of the fact and

circumstances of Gobbo’s involvement with Cooper and Victoria
Police, he would not have firstly had a legal professional relationship or
a social one with Gobbo. Secondly, he would have not pleaded guilty
to charges based on the evidence of Cooper. Thirdly, he would have
challenged the admissibility of the evidence of Cooper and any other
evidence obtained by the police where they relied upon the information
of Gobbo to obtain warrants for searches, intercepted telephone
communications, listening and tracking devices and fourthly, he may
have sought a permanent stay of the criminal proceedings on the basis

38 Exhibit RC0281 ICR3838 (049), 18 December 2006, 786, VPL.2000.0003.1526.

40 Anonymous submission 036, p 4 [9].

64|Page



This submission has been redacted due to a range of non-publication claims. These claims are yet to be resolved.

he could not receive a fair trial given the breach of the duty of
confidentially and legal professional privilege by Gobbo."s

Submissions under Terms of Reference 1 and 2 in relation to
Mr Domenic Barbaro

13. Itis submitted that it is open to the Commissioner to find that the case of Mr
Barbaro may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

14. This case is linked to the case of Mr Cooper and accordingly this case study
adopts the detailed analysis of Ms Gobbo’s conduct and police conduct
contained in the Narrative Submissions at Chapter 11. In addition, as noted at
[1] above, these submissions should also be read in light of Chapter 10 of the
Narrative Submissions.

15. The extent to which the case of Mr Barbaro may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

16. First, Category 1A% applies in that, at times between December 2006 and
December 2008,4 Ms Gobbo acted for Mr Barbaro while she was a human
source,* and did not disclose same to him.4

17. Secondly, Category 1B* applies in that, between May 2006 and December
2008, which was before and during the period that Ms Gobbo acted for Mr
Barbaro in relation to the case, Ms Gobbo provided information in relation to
him to members of Victoria Police*” and otherwise assisted (or attempted to
assist) in his prosecution,*® and did not disclose same to him.

18. Thirdly, Category 2A% applies in that evidence relied upon by the prosecution
in the case against Mr Barbaro, namely the evidence of Mr Cooper,5° may have
been obtained in consequence of an impropriety or illegality in connection with
the use of Ms Gobbo as a human source by Victoria Police.st

19. Fourthly, Category 2B2 applies in that Ms Gobbo had knowledge of the
circumstances founding the above [18] and failed to disclose same to her
client, Mr Barbaro, thereby depriving him of the ability to object to its admission.

20. The above conduct by Ms Gobbo under Categories 1A and 1B, together with
conduct under Categories 2A and 2B, evinces a conflict of interest and may

41 Anonymous submission 036, 5 [10].

42 See Legal Principles Submissions at [249].

43 See [6]-[7] above.

44 See Legal Principles Submissions at [20].

45 See Legal Principles Submissions at [239].

46 See Legal Principles Submissions at [249].

47 See above analysis at [8]-[9].

48 See above analysis at [9]-[10] and Narrative Submissions at Chapter 11.
49 See Legal Principles Submissions at [249].

50 See above analysis at [3] and [10]-[11].

51 See Legal Principles Submissions at [196]-[222].
52 See Legal Principles Submissions at [249].
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constitute breaches of her duty to the administration of justice, her duty to the
court, her duty to her client, and her fiduciary duties.=

21. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused'’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

22. There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:

22.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Barbaro;

22.2. inthe event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Barbaro, appropriate disclosure
was made; or alternatively

22.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Officer (VGSO) and then possibly a court.

23. In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [22.1] were taken, and accordingly there
was the potential for the right of Mr Barbaro to a fair trial to have been
interfered with.

24. Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Barbaro and/or his legal representatives.

25. In the alternative, if such disclosure was not to be made by members of Victoria
Palice, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.ss

26. Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.

53 See Legal Principles Submissions at [320]-[329] and [307]-[309].
54 See Legal Principles Submissions at [452]-[457].
55 See Legal Principles Submissions at [380]-[385].
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27.

28.

29.

30.

31.

32.

It does not matter whether the prosecutors were unaware of the relevant
information.s®

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
conviction upon trial or guilty plea.’’

Category 3As8 applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B® applies in that, before and during the period Ms Gobbo acted for
Mr Barbaro, she provided information in relation to him to members of Victoria
Police and otherwise assisted (or attempted to assist) in his prosecution,s and
there was non-disclosure of same, and a failure to take any steps to have
potential issues of public interest immunity or matters of state considered by
the DPP or the VGSO and then possibly a court.

Category 4A¢t applies in that, as noted above at [18], evidence relied upon by
the prosecution may have been obtained in consequence of an impropriety or
illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.

Category 4B¢2 applies in that there was the above conduct, and there was non-
disclosure of same, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

56 See Legal Principles Submissions at [351], [362]-[373].
57 See Legal Principles Submissions at [351], [374].

58 See Legal Principles Submissions at [465].

59 See Legal Principles Submissions at [465].

60 See above analysis at [17].

61 See Legal Principles Submissions at [465].

62 See Legal Principles Submissions at [465].
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The Relevant Case of Mr Bayeh

1. The one relevant case of Mr Bayeh concerns his conviction before the
Supreme Court in December 2008 for one count of trafficking in a drug of
dependence and one count of possession of equipment related to trafficking.:

2. The trafficking offending occurred between 10 and 11 April 2006, and the
possession offending occurred on 11 April 2006.2 The offending arose in the
context of Horty and Milad Mokbel’s trafficking activities, as outlined below at
[4] and [8], and Horty Mokbel was Mr Bayeh's (acquitted) co-accused.® Jjij

individuals were
originally presented together.#

3. Mr Bayeh was arrested on 26 April 2006, before being released on bail on 19
July 2006. 5 His bail was revoked on 14 August due to non-compliance with
reporting conditions and he remained in custody until trial.

4, Mr Bayeh was convicted by a jury?” and was sentenced to three and a half
years’ imprisonment for the trafficking offence and two years’ imprisonment for
the possession offence, served concurrently,® with a non-parole period of two
and half years.®

5. The prosecution relied upon evidence given by, among others, | ° Mr

Cooper GG
Ms Gobbo’s Legal Representation of Mr Bayeh
6. Material before the Commission indicates that while Ms Gobbo had earlier

acted for Mr Bayeh in 2003 and 2004,%2 she only acted for him on one occasion
in relation to the case. On 26 June 2006, she appears to have been briefed for

1 Un-tendered Presentment No C0605102d, The Queen v Horty Mokbel and Toreq Bayeh, 2008, 19,
OPP.0095.0001.0007; Un-tendered Reasons for sentence, R v Bayeh [2010] VSC, 235 [1],
OPP.0095.0001.0007.

2 See Un-tendered Reasons for sentence, R v Bayeh [2010] VSC, 235 [3], OPP.0095.0001.0007.

3 See Un-tendered Reasons for sentence, R v Bayeh [2010] VSC, 235 [4], OPP.0095.0001.0007.

4 See, eg, See Un-tendered Reasons for sentence, R v Bayeh [2010] VSC, 235- 236 [5],
OPP.0095.0001.0007; Un-tendered Reasons for sentence, R v Bayeh [2010] VSC, 241 [37],
OPP.0095.0001.0007; Un-tendered Presentment No C0605093, The Queen v Horty Mokbel and Toreq
Bayeh, 2008, 6, OPP.0095.0001.0007.

5 See Un-tendered Reasons for sentence, R v Bayeh [2010] VSC, 242 - 243 [34], OPP.0095.0001.0007.
6 See Un-tendered Reasons for sentence, R v Bayeh [2010] VSC, 243 [35], OPP.0095.0001.0007.

7 Un-tendered Reasons for sentence, R v Bayeh [2010] VSC, 235 [1], OPP.0095.0001.0007.

8 Un-tendered Reasons for sentence, R v Bayeh [2010] VSC, 246 [49]-[50], OPP.0095.0001.0007.

9 Un-tendered Reasons for sentence, R v Bayeh [2010] VSC, 246 [51], OPP.0095.0001.0007.

10 See Un-tendered Reasons for sentence, R v Bayeh [2010] VSC, 237 [10], OPP.0095.0001.0007.

11 See Un-tendered Presentment No C0605102d, The Queen v Horty Mokbel and Toreq Bayeh, 2008,
19 OPP.0095.0001.0007.

12 See, eg, Exhibit RC1568 Ms Gobbo fee book 01, 15 October 2003, 67, MIN.5000.7000.0001 @
.0067; Exhibit RC1568 Ms Gobbo fee book 01, 70, MIN.5000.7000.0001 @ .0070; Exhibit RC1568 Ms
Gobbo fee book 01, 5 January 2004, 71, MIN.5000.7000.0001@ .0071.
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a bail review and to draft a Form 8A.12 While she appears to have remained
interested in his case and reported on Mr Bayeh'’s representation both before#
and after's that date, she does not appear to have represented him further in
relation to the case.

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Bayeh

7. Material before the Commission records many hundreds of references to Mr
Bayeh in the context of Ms Gobbo’s provision of information to police, from as
early as October 2005.1¢ At the time, Ms Gobbo referred to having been sacked
by Mr Bayeh, who she described to police as “a kind of runner for the Mokbels
and...a trusted bloke.”” Again in February 2006, she is recorded as having
further informed police of Mr Bayeh’s associations including with Horty
Mokbel,*® and Mr Cooper.1°

8.  Around the time of Mr Bayeh’s offending, Ms Gobbo appears to have
discussed it with her handlers. In April 2006, Ms Gobbo is recorded as
informing her handler, Mr Green, in the context of police having seen Mr Bayeh
place ketone in a car, that “he works for Horty and he is $300,000 out of
pocket”® along with other information about Mr Bayeh'’s role as courier of that
ketone on behalf of Horty Mokbel.2

9.  On 2006, Ms Gobbo is recorded as discussing the notion of
and/or Mr Cooper being prosecution witnesses with her handler, Mr Green, and
noting that “[t]hey all have big problems if [Mr Cooper] has rolled”.22 Following
Mr Bayeh’s unsuccessful bail application, in Jjjij 2006 Ms Gobbo appears to
have again enquired of her handler as to whether il had rolled, and in
the following months refers to |l caracity to implicate Mr Bayeh.?*

10. Ms Gobbo is also recorded as suggesting to police that |

I vere “worried sick about NG - 2nd that
.26.0n 19 June 2006, police records

indicate that Ms Gobbo informed her handler, Mr Peter Smith, that on the basis

of her recent discovery that |EEEG— . S
suggested that investigator<J i - rroviding his location and her

opinion that his | -’ That information is

13 Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Nicola Gobbo Tax invoices, 30 June 20086, 8,
GMH.0001.0001.0009 @ .0008; Exhibit RC1569 Meldrum & Hyland Ms Gobbo Statement of Account, 7
March 2019, 45, GMH.0001.0001.0002 @ .0045.

14 See, eg, Exhibit RC0281 ICR3838 (032), 24 May 2006, 308, VPL.2000.0003.1886 @.1894.

15 See, eg, Exhibit RC0281 ICR3838 (007), 28 October 2005, 44, VPL.2000.0003.1623 @. 1630, see
also Exhibit RC0281 ICR3838 (035),15 June 2006, 331, VPL.2000.0003.1913 @ .1917

16 Exhibit RC0281 ICR3838 (007), 28 October 2005, 44, VPL.2000.0003.1623 @. 1630.

17 Exhibit RC0281 ICR3838 (007), 28 October 2005, 44, VPL.2000.0003.1623 @. 1630.

18 Exhibit RC0281 ICR3838 (017), 8 February 2006, 145, VPL.2000.0003.1722 @ .1731.

19 Exhibit RC0281 ICR3838 (023), 20 March 2006, 198, VPL.2000.0003.1776 @ .1784.

20 Exhibit RC0281 ICR3838 (027), 13 April 2006, 242, VPL.2000.0003.1827 @ .1828.

21 Exhibit RC0281 ICR3838 (007), 13 April 2006, 243, VPL.2000.0003.1827 @ .1829; Exhibit RC0283
Information Report IRSID721, 14 April 2006, 1, VPL.2000.0003.8696 @ 8696.
-

- OO

||

ICR3838 (072), 30 March 2007, 748, VPL.2000.0003.2319 @ .2334.

-

I
N
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11.

12.

recorded as having been disseminated the following day to ‘D/I Gavan RYAN
Op PURANA adv 20/06/06)'.

In April 2007, Ms Gobbo is recorded as informing her handler, Mr Anderson, of
her belief that

, which information Mr Anderson passed on verbally to Detective
Inspector James (Jim) O’Brien of the Purana Taskforce.2¢ By May 2007, it

appears that Mr Kelly |

Throughout this period, and despite her early and brief representation of Mr
Bayeh referred to at [6] above, Ms Gobbo appears to have been conscious of
her conflict of interest in representing Mr Bayeh,2° and a risk of her
involvement, particularly in the evidence of Mr Cooper, becoming apparent to
Mr Bayeh.3!

Relevant Conduct in relation to Mr Cooper

13.

14.

15.

The conduct of Ms Gobbo and various members of Victoria Police in relation to
Mr Cooper is also relevant to an assessment of Mr Bayeh’s matter. As set out
in the Narrative Submissions at Chapter 11, it is submitted that the conduct of
Ms Gobbo and members of Victoria Police in relation to Mr Cooper may have
been improper or unlawful. In particular, for the reasons set out in that section
of the submissions, it is submitted that such conduct led to, inter alia:

13.1. the discovery of the offending the subject of Operation Posse;
13.2. Mr Cooper being arrested in Operation Posse;

13.3. Mr Cooper deciding to agree to co-operate with and assist the
authorities, including by making statements implicating others and
undertaking to give evidence in subsequent prosecutions; and (it
follows)

13.4. the evidence of Mr Cooper being relied upon in the prosecution of Mr
Bayeh (among others).

As noted below, on this basis, it may be argued that the evidence of Mr
Cooper, relied upon in the prosecution of Mr Bayeh, may have been obtained
in consequence of improper or illegal conduct, and such evidence may
therefore have been liable to exclusion. It is submitted that the absence of any
disclosure meant that Mr Bayeh may have been deprived of any opportunity to
object to the admissibility of this evidence.

Further, as set out in the Case Study of the | -t
Paragraphs|j to . it is submitted that it is open to find that there was a causal
link (even if indirect) between the conduct of Ms Gobbo and Victoria Police
which led Mr Cooper to agree to assist and co-operate with authorities, and Jjij
subsequent decision to do so. On this basis, it may be
argued that the evidence of |} I '<'ied upon in the prosecution

R

SExhibit RC0281 ICR3838 (038), 16 July 2006, 359, VPL.2000.0003.1941 @ .1945.

31 See, eg, Exhibit RC0281 ICR3838 (088), 4 July 2007, 980, VPL.2000.0003.2566 @ .2566; Exhibit
RC0281 ICR3838 (088), 4 July 2007, 981,VPL.2000.0003.2566 @ .2567; Exhibit RC0281 ICR3838
(088), 981, 4 July 2007, VPL.2000.0003.2566 @ .2567.
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16.

of Mr Bayeh, may have been obtained illegally or improperly by virtue of its
causal connection (even if indirect) to the circumstances surrounding Mr
Cooper.

It is important to recognise that, as noted in the Legal Principles Submissions
at [222], the assessment of the requisite causal connection, as part of the
broader considerations under section 138 of the Evidence Act 2008 (Vic) is a
matter for the courts. While the chain of causation may be indirect or arise
through various steps and still enliven section 138,32 where the causal link is
“tenuous”, this may affect the balancing exercise under section 138(3) and the
decision as to whether the evidence should be admitted or excluded.3

Submissions under Terms of Reference 1 and 2 in relation to
Mr Bayeh

17.

18.

19.

20.

It is submitted that it is open to the Commissioner to find that the case of Mr
Bayeh may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

This case is linked to the cases of Mr Cooper and accordingly this case study
adopts the detailed analysis of Ms Gobbo’s conduct and police conduct
contained in the Narrative Submissions, Chapter 11 (concerning Mr Cooper).

These submissions should be read in conjunction with the Narrative
Submissions, Chapter 16, which contain an account of the conduct of Ms
Gobbo and members of Victoria Police in relation to Mr Bayeh.

The extent to which the case of Mr Bayeh may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

21.

22.

23.

First, Category 1A3* applies in that, in around June 2006,** Ms Gobbo acted for
Mr Bayeh while she was a human source,? and did not disclose same to him.3”

Secondly, Category 1B38 applies in that, before and during the period that Ms
Gobbo acted for Mr Bayeh in relation to the case, Ms Gobbo provided
information in relation to him to members of Victoria Police.2

Thirdly, Category 2A% applies in that evidence relied upon by the prosecution
in the case against Mr Bayeh, namely the evidence of Mr Cooper,* |l
I - may have been obtained in consequence of an impropriety

32 See Legal Principles Submissions at [210].
33 See Legal Principles Submissions at [212]-[213].
34 See Legal Principles Submissions at [249].
35 See above analysis at [6].

36 See Legal Principles Submissions at [20].
37 See Legal Principles Submissions at [239].
38 See Legal Principles Submissions at [249].
3% See above analysis at [7]-[11]

40 See Legal Principles Submissions at [249].
41 See above analysis at [5] and [14]-[15].

42 See above analysis at [5] and [15].
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24.

25.

26.

or illegality in connection with the use of Ms Gobbo as a human source by
Victoria Police.*?

Fourthly, Category 2B+ applies in that Ms Gobbo had knowledge of the
circumstances founding the above [22] and failed to disclose same to her
client, Mr Bayeh, thereby depriving him of the ability to object to its admission.

The above conduct by Ms Gobbo under Categories 1A and 1B, together with
conduct under Categories 2A and 2B evinces a conflict of interest and may
constitute breaches of her duty to the administration of justice, her duty to the
court, her duty to her client, and her fiduciary duties.*

It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by Counsel Assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

27.

28.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:#s

27.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Bayeh;

27.2. inthe event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Bayeh, appropriate disclosure
was made; or alternatively

27.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Officer (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [27.1] were taken, and accordingly there
was the potential for the right of Mr Bayeh to a fair trial to have been interfered
with.

43 See Legal Principles Submissions at [196]-[222].

44 See Legal Principles Submissions at [249].

45 See Legal Principles Submissions at [320]-[329] and [307]-[309].
46 See Legal Principles Submissions at [384] and [452]-[457].
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29.

30.

31.

32.

33.

34.

35.

36.

37.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Bayeh and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.+

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.*8

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
conviction upon trial.#

Category 3A% applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B®t applies in that, before and during the period that Ms Gobbo
acted for Mr Bayeh in relation to the case, Ms Gobbo provided information in
relation to him to members of Victoria Police,52 and there was non-disclosure of
same, and a failure to take any steps to have potential issues of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.

Category 4A= applies in that, as noted above at [23], evidence relied upon by
the prosecution may have been obtained in consequence of an impropriety or
illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.

Category 4B applies in that there was the above conduct, and there was non-
disclosure of same, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

47 See Legal Principles Submissions at [380]-[385].

48 See Legal Principles Submissions at [351], [362]-[373].
49 See Legal Principles Submissions at [351], [374].

50 See Legal Principles Submissions at [465].

51 See Legal Principles Submissions at [465].

52 See above analysis at [7]-[11]

53 See Legal Principles Submissions at [465].

54 See Legal Principles Submissions at [465].
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The Relevant Case of Mr Bickley

1.  The one relevant case concerning Mr Bickley arose from Operation Quills, and
compromised one charge of trafficking 3,4-Methylenedioxymethamphetamine
(MDMA) in not less than a large commercial quantity and one charge of
possession of cocaine.!

2. Operation Quills was an investigation conducted by the Major Drug
Investigation Division (MDID) within the Crime Department of Victoria Police.
Police members involved in that Operation included Detective Senior Sergeant
James (Jim) O’Brien, Detective Sergeant Dale Flynn, Detective Sergeant Steve
Mansell and Detective Senior Constable Paul Rowe.? Detective Senior
Constable Rowe became the informant in Mr Bickley’s matter.3

4.  The prosecution case was that Mr Bickley, | N - \/orked for
Mr Mokbel in relation to the manufacture and trafficking of ecstasy tablets. It
was alleged that Mr Mokbel formed a relationship with Mr Bickleyjlllllll

the director and employee of a company manufacturing
chemical products, and bought chemicalJ il > Mr Mokbel introduced Mr
Bickley to Mr Radi and Mr Farachi, and arranged for them to collect chemicals®
and deliver a pill press to the company’s premises.”

5.  The Crown alleged that Mr Radi and Mr Farachi taught Mr Bickley |l
I to use the pill press. It was also alleged that Mr Bickleyj il N

1 Un-tendered Reasons for sentence, R v [2007] VCC, [1], RCMP1.0042.0001.0005 @.0002; Un-
tendered Presentment no: C0504741.1, 2006, RCMPI1.0042.0001.0004.

2 Exhibit RC0266 Statement of Paul Rowe, 8 June 2019, [2], VPL.0014.0035.0001 @.0001.

3 Exhibit RC0266 Statement of Paul Rowe, 8 June 2019, [2], VPL.0014.0035.0001 @.0001.

4 See Case Studies in Volume 3.

5 Un-tendered Prosecution Opening (Facts) on Plea: Operations Quills and Orbital, 21 May 2012, 1-3
[1]-[8]: RCMPI1.0010.0002.0002 @0086-0115.

6 Un-tendered Summary of charges, Police v Antonios Mokbel, Abdullah Radi & Ghazwan Farachi,
undated, 5, OPP.0043.0006.0001 @.0022.

7 Un-tendered Summary of charges, Police v Antonios Mokbel, Abdullah Radi & Ghazwan Farachi,
undated, 6, OPP.0043.0006.0001 @.0023.
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transportation of machinery.®

6. The Crown case was that a second pill press was purchased, and subsequent
to that Mr Mokbel arranged for the purchase of a third pill press, which
operated from a garage at | © |t Vas
alleged that over 70,000 ecstasy tablets were manufactured in the period
between 5 August 2005 and 15 August 2005.

7. On 15 August 2005, Mr Bickley, [, 2" csted
following the execution of a search warrant at the address in || N °

8.  The following day, Mr Bickley was charged with trafficking MDMA in not less
than a large commercial quantity between 5 August 2005 and 15 August 2005,
and possession of cocaine on 15 August 2005.1

9.  The Crown alleged that Mr Bickley was the instigator of the offending during
this period.’2 The sentencing judge accepted that ‘under [Mr Mokbel’s]
directions and with his encouragement’,t3 Mr Bickley purchased necessary
machinery, arranged for its placement and operation, obtained raw product,
and was subsequently involved in the manufacture of ecstasy tablets.#

10. The prosecution case relied on physical and optical surveillance, telephone
intercepts and the evidence seized upon the execution of the search warrant
(including an eight-station pill press, MDMA, ecstasy tablets and pill press
stamps). The prosecution also relied on the evidence of Mr Bickley, |}

I 01ovided statements to police.®

11. When Mr Bickley was initially interviewed by police, he gave a ‘no comment’
interview and declined to co-operate with authorities.’* He was remanded in
custody for 23 days, before being released on bail on 6 September 2005.

12. The informant, Mr Rowe, gave evidence at Mr Bickley’s plea hearing alleging
that Solicitor 2 had attended upon Mr Bickley in custody upon his arrest and
held up a piece of paper to the glass to show Mr Bickley the word ‘Tony’,

8 Un-tendered Crown Opening on Plea, DPP v i 'y 2006, 2,
OPP.0043.0006.0003 @.0042; Un-tendered Transcript of Proceedings, R v (County Court of
Victoria, Judge Williams, 9 May 2007), 2-7, RCMP1.0042.0001.0003 @.0002-.0007.

9 Un-tendered Prosecution Opening (Facts) on Plea: Operations Quills and Orbital, 21 May 2012, 1-3
[1]-[8]: RCMPI.0010.0002.0002 @0086-0115.

10'Un-tendered Transcript of Proceedings, R v ] (County Court of Victoria, Judge Williams, 9 May
2007), 2-7, RCMP1.0042.0001.0003 @.0002-.0003.

11 See Un-tendered Presentment no: C0504741.1, 2006, RCMP1.0042.0001.0004.

12 Un-tendered Transcript of Proceedings, R v ] (County Court of Victoria, Judge Williams, 9 May
2007), 2-7, RCMP1.0042.0001.0003 @.0002-.0007.

13 Un-tendered Reasons for Sentence, R v [2007] VCC, 2-3 [9]: RCMPI1.0042.0001.0005 @.0003-
.0004.

14 Un-tendered Reasons for Sentence, R v [2007] VCC, 2-3 [9]: RCMPI1.0042.0001.0005 @.0003-
.0004.

15 See below. See also Un-tendered Office of Public Prosecutions Victoria, Annexure A - Witnesses and
Related Accused Matter Outcomes, 29 May 2020, OPP.0056.0001.0001; Un-tendered Transcript of
Proceedings, R v (County Court of Victoria, Judge Williams, 9 May 2007), 4,
RCMPI.0042.0001.0003 @.0004; Un-tendered Presentment No. C0806124, R v Abdullah Radi &
Ghazwan Farachi, 2009, OPP.0043.0006.0001 @0017; Un-tendered Summary of Evidence, Police v
Antonios Mokbel, Abdullah Radi, Ghazwan Farachi, undated, OPP.0043.0006.0001 @.0026-.0095.
18 Un-tendered Reasons for Sentence, R v [2007] VCC, 3-4 [11]: RCMP1.0042.0001.0005 @.0004-
.0005.

17 Un-tendered Reasons for Sentence, R v ] [2007] VCC, 3 [10]: RCMP1.0042.0001.0005 @.0004.
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saying she had been sent by the person whose name she was holding up on
the paper and telling Mr Bickley not to say anything aloud and that ‘he was
going to be looked after.’1

13. On . 'r Bickley met with Mr Cooper and had a conversation with
him concerning the pressing of pills. Mr Cooper, who had been arrested by
police the day before and agreed to assist them. His conversation with Mr
Bickley was recorded.®® The following day, Mr Cooper made a statement to
police regarding his meeting with Mr Bickley.2°

14. On 13 June 2006, Mr Bickley was arrested based on the statement of Mr
Cooper and the recorded conversation. Upon this arrest, he agreed to assist
police?* and subsequently provided | statements detailing the
criminal activity of his co-accused.?

15. On 17 April 2007, Mr Bickley was arraigned and entered a plea to both charges
that he faced.z

16. A plea hearing was conducted on 9 May 2007. In the course the hearing, Mr
Bickley gave undertakings that the evidence contained in his statements was
true and correct, that he would give evidence in accordance with those
statements against the named individuals (which included Mr Mokbel) or
anyone else that the police asked him to give evidence in relation to, that he
would continue any co-operation if required and would make additional
statements if called on to do so.*

17. On the same date, Mr Bickley was sentenced to three years’ imprisonment,
which was wholly suspended.z

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Bickley

18. There was conflicting evidence before the Commission as to whether, upon his
arrest on 15 August 2005, Mr Bickley asked interviewing police to contact Ms

18 Un-tendered Transcript of Proceedings, R v ] (County Court of Victoria, Judge Williams, 9 May
2007), 57, RCMP1.0042.0001.0003 @.0057.

19 See Chapter 11 of the Narrative Submissions (concerning Mr Cooper).

20 See table in Chapter 11 of the Narrative Submissions (concerning Mr Cooper). See also Un-tendered
Statement of Mr Cooper, 24 April 2006, RCMP1.0028.0003.0001 @.0154.

21 Un-tendered Transcript of Proceedings, R v ] (County Court of Victoria, Judge Williams, 9 May
2007), 57, RCMP1.0042.0001.0003 @.0056.

22 Un-tendered Statement of Mr Bickley, 13 June 2006, VPL.0200.0002.0390; Un-tendered Statement of
Mr Bickley, 20 July 2006, VPL.0200.0002.0393; Un-tendered Statement of Mr Bickley, 9 May 2007,
VPL.0200.0002.0415; Un-tendered Statement of Mr Bickley, 17 May 2007, VPL.0200.0002.0418;_Un-
tendered Statement of Mr Bickley, 18 July 2007, VPL.0200.0002.0421; Un-tendered Statement of Mr
Bickley, 8 August 2007 VPL.0200.0002.0423;_Un-tendered Statement of Mr Bickley, 24 June 2008,
VPL.0204.0010.0522.

2 Un-tendered Transcript of Proceedings, R v i (County Court of Victoria, Judge Williams, 9 May
2007), 57, RCMP1.0042.0001.0003 @.0056.Un-tendered Presentment no: C0504741.1, 2006,
RCMPI1.0042.0001.0004.

24 Un-tendered Reasons for Sentence, R v [2007] VCC, 3-4 [11]: RCMP1.0042.0001.0005 @.0004-
.0005

% Un-tendered Reasons for Sentence, R v [2007] VCC, 9-10 [28]-[31]: RCMPI.0042.0001.0005
@.0009-.0010.
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Gobbo,? or whether the interviewing police suggested to Mr Bickley that he
should contact Ms Gobbo.?Z It is not necessary to resolve this conflict.

19. Ms Gobbo told her handler that she was unable to attend to Mr Bickley
immediately upon his arrest, and she arranged for a solicitor to act on his
behalf.2 Later that day she visited him at the custody centre.?® According to Ms
Gobbo, she gave Mr Bickley ‘some basic advice that one provides to anyone
arrested’ concerning co-accused, bail applications and restraining orders.2°

20. Ms Gobbo first appeared on Mr Bickley’s behalf, instructed by Solicitor 2, in
relation to a scheduled bail application on 31 August 2005.3t

21. Ms Gobbo stated that she visited Mr Bickley at the Melbourne Assessment
Prison on the day prior to his bail application, to obtain instructions.’? The
Commission is not in possession of independent material recording this visit.

22. The application did not proceed on 31 August 2005, as, according to Ms
Gobbo, no gaol order requiring that he be brought to court had been submitted
by Solicitor 2.33 Ms Gobbo is recorded as having visited Mr Bickley in custody
on that day.3

23. As detailed in the case study of |l . according to Mr Rowe, on 31
August 2005 he had a covertly recorded conversation with Ms Gobbo, in which
Mansell was also a participant.3s Mr Rowe gave evidence that during that
conversation Ms Gobbo said she was going to be acting forj NN
I 2nd that she would use this as an explanation to avoid having to
represent Mr Bickley.3¢

24. In a further discussion with Mr Rowe, Ms Gobbo raised a concern that she
would be in a position of conflict in representing Mr Bickley due to her
representation of Mr Mokbel.3” At that stage Ms Gobbo was representing Mr
Mokbel who was facing a trial in the Supreme Court on Commonwealth drug
charges. On 16 September 2005, Ms Gobbo told her handlers that she
expressed her concern to Mr Rowe that answers arising during cross-

26 Transcript of Detective Sergeant Paul Rowe, 28 June 2019, 3249, TRN.2019.06.28.01.P.

27 Transcript of Mr Bickley, 18 November 2019, 9303-4, TRN.2019.11.12.01.C.

28 Exhibit RC0281 ICR3838 (001), 16 September 2005, 3, VPL.2000.0003.1589.

29 Exhibit RC0165 Letter from Nicola Gobbo to Presiding Judge, County Court of Victoria, undated,
MIN.5000.0001.9354; Exhibit RC0282 Transcript of meeting between Ms Nicola Gobbo, Mr Sandy
White and Mr Anderson, 16 September 2005, VPL.0005.0037.0014 @.0039-.0040.

30 Exhibit RC0165 Letter from Nicola Gobbo to Presiding Judge, County Court of Victoria, undated, 2,
MIN.5000.0001.9354 @.9355.

31 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 31 August 2005, 59, OPP.0001.0004.0025 @.0083; Exhibit RC1841 Magistrates’ Court
of Victoria Records for Ms Nicola Gobbo, 31 August 2005, 18, MCV.0001.0001.0001 @.00016.

32 Exhibit RC0165 Letter from Nicola Gobbo to Presiding Judge, County Court of Victoria, undated, 2,
MIN.5000.0001.9354 @.9355.

33 Exhibit RC0281 ICR3838 (001), 16 September 2005, 3, VPL.2000.0003.1589.

34 Exhibit RC1570 Corrections Victoria visitation record for Mr Bickley, 31 August 2005,
CNS.0001.0003.1124.

35 Exhibit RC0266 Statement of Detective Sergeant Paul Rowe, 25 June 2019, 4 [25]-[26],
VPL.0014.0035.0028 @.0031.

36 Exhibit RC0266 Statement of Detective Sergeant Paul Rowe, 25 June 2019, 5 [30],
VPL.0014.0035.0028 @.0032.

37 Exhibit RC0281 ICR3838 (001), 16 September 2005, 3, VPL.2000.0003.1589.
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examination in Mr Bickley’s bail application would be adverse to the interests of
Mr Mokbel.38

25. Despite identifying this conflict of interest in acting on behalf of Mr Bickley and
having discussed this issue with police, Ms Gobbo continued to communicate
with Mr Bickley until at least early 2008. At times, these communications
included Ms Gobbo providing legal advice.

26. Further, not long after raising this conflict, in early September 2005, Ms Gobbo

represented | 2nd advised him in relation to
-

27. On 13 December 2005, Ms Gobbo told her handlers, Messrs Black & Sandy
White, that she had spoken to Mr Bickley’s solicitor about the nature of the

evidence in his case, including the fact that her client || N
[

28. On the same date, Ms Gobbo told her handler, Mr Black, that she had been
speaking with Mr Bickley about his brief of evidence and was scheduled to
meet with him.4

29. On 18 December 2005, Ms Gobbo told her handler, Mr Black, that Mr Bickley
provided her with a copy of his brief of evidence.*

30. Upon Mr Bickley’s second arrest on 13 June 2006, he immediately requested
legal representation from Ms Gobbo, which was facilitated by Mr Rowe. Ms
Gobbo spoke to Mr Bickley over the phone on a number of occasions that
day.* Mr Bickley agreed to assist police that day and was not charged with
further offences.*

31. On 20 June 2006, Ms Gobbo appeared on behalf of Mr Bickley in an
application to vary his bail.“> Ms Gobbo subsequently charged fees in relation
to this appearance.

32. There is material before the Commission suggesting that Ms Gobbo negotiated
an agreement with Purana in order that this application proceed by consent. On
19 June 2006, she told her handler she had spoken to the prosecutor, who did
not have any knowledge of the arrangement with Purana Detectives. The
relevant Informer Contact Report (ICR) indicates that police subsequently
contacted the prosecutor in relation to the arrangement.+’

38 Exhibit RC0281 ICR3838 (001), 16 September 2005, 3, VPL.2000.0003.1589.

39 Refer to N analysis below and | case analysis at [11], [13].

40 Exhibit RC0282 Transcript of meeting between Nicola Gobbo, Sandy White and Black, 13 December
2005, 40, VPL.0005.0076.0346 @.0386.

41 Exhibit RC028 ICR3838 (012), 13 December 2005, 84, VPL.2000.0003.1670.

42 Exhibit RC028 ICR3838 (012), 18 December 2005, 92, VPL.2000.0003.1678.

43 See Chapter 10 of the Narrative Submissions.

44 See Chapter 10 of the Narrative Submissions.

45 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 20 June 2006, 59, OPP.0001.0004.0025 @.0083.

46 Exhibit RC1568 Ms Nicola Gobbo fee book 01, 23 June 2006, 97, MIN.5000.7000.0001 @.0097;
Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Ms Nicola Gobbo Statement of Account, 7 March
2019, 45, GMH.0001.0001.0002 @.0045.

47 Exhibit RC0281 ICR3838 (036) 19 June 2006, 336, VPL.2000.0003.1922, ‘D/I Ryan was advised —
matter overlooked and to be rectified first thing tomorrow’.
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33. On 26 June 2006, Ms Gobbo’s diary records a meeting with Mr Bickley at her
chambers.*

34. On 12 July 2006, Ms Gobbo met with Messrs Peter Smith and Anderson and
confirmed that she was still acting for Mr Bickley. There was further discussion
about a ‘complicating factor’ in Mr Bickley’s court case, being her advice to his
co-accused to give evidence against him and thus her inability to cross-
examine the co-accused.*

35. In early 2007 efforts were being made by Victoria Police to have Mr Bickley
obtain independent legal advice.s° Although Ms Gobbo did not represent Mr
Bickley at any further court hearings, the material before the Commission
suggests that she continued to involve herself in his case and advised him as
to matters pertaining to his case, including his provision of assistance to police.
For example:

35.1. On 17 January 2007, Ms Gobbo asked her handler to speak with Mr
Jim O’Brien, head of Purana, about Mr Bickley’s case and queried
whether he had ‘done enough to stay out of gaol.’s:

35.2.  On 23 January 2007, Ms Gobbo told her handler that she met with Mr
Bickley and discussed the strength of the assistance he had provided
to police.52 Ms Gobbo said that she told Mr Bickley that she does not
believe he had done enough and advised him ‘not to sign statements
until the plea has been worked out.’s® The following day, she again told
her handler that she had advised Mr Bickley ‘to get ironclad deals
before he signs anything’.>

35.3. Between January and March 2007, Ms Gobbo told her handler that she
had spoken to Mr Bickley’s solicitor, Ms McCauley, in relation to his
case.®

35.4.  Prior to his committal hearing on 7 February 2007, Ms Gobbo briefed
Mr Bickley, who was appearing for himself, as to what he needed to
do.5¢

35.5. On 9 March 2007, Ms Gobbo told her handlers she had advised Mr
Bickley to continue to assist police and not to bring his case forward
yet, in order to obtain the most benefit in terms of a sentencing
discount.5’

48 Exhibit RC0273 Ms Nicola Gobbo diary, 26 June 2006, 21, MIN.0005.0003.0212 @.0232.

49 Exhibit RC0282 Audio recording of meeting between Nicola Gobbo, Peter Smith and Anderson, 12
July 2006, 5:17:08, VPL.2000.0002.4233; Exhibit RC0282 Transcript of meeting between Nicola Gobbo,
Peter Smith and Anderson, 12 July 2006, 339, VPL.0005.0111.0183 @.0524; See Chapter 10 of the
Narrative Submissions.

50 See Chapter 16 of the Narrative Submissions.

51 Exhibit RC0281 ICR3838 (062), 17 January 2007, 607, VPL.2000.0003.2193.

52 Exhibit RC0281 ICR3838 (063), 23 January 2007, 611, VPL.2000.0003.2197.

53 Exhibit RC0281 ICR3838 (063), 23 January 2007, 611, VPL.2000.0003.2197.

54 Exhibit RC0281 ICR3838 (063), 24 January 2007, 613, VPL.2000.0003.2199.

55 Exhibit RC0281 ICR3838 (064), 29 January 2007, 618, VPL.2000.0003.2204; Exhibit RC0281
ICR3838 (064), 31 January 2007, 621-622, VPL.2000.0003.2207-2208; See Chapter 16 of the Narrative
submissions.

56 Exhibit RC0281 ICR3838 (065), 6 February 2007, 628, VPL.2000.0003.2214; See Chapter 16 of the
Narrative Submissions.

57 Exhibit RC0281 ICR3838 (069), 9 March 2007, 684, VPL.2000.0003.2270.
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35.6. As referred to at Chapter 16 of the Narrative Submissions, in May 2007
Ms Gobbo attended conferences with Mr Bickley and Mr Dunn QC,
during which Mr Dunn requested that she provide a statement in
support of Mr Bickley’s plea hearing.?® On 8 May 2007, Ms Gobbo told
her handler that she had attended a conference with Mr Bickley and Mr
Dunn and that she was no longer required to give evidence, as Mr
Rowe would concede everything required. She said she had spoken to
Detective Sergeant Dale Flynn in relation to Mr Bickley’s plea, and
advised handler that Mr Bickley had ‘signed all of his statements at
Purana.’®

The Registration of Ms Gobbo as a Human Source by Victoria Police and
Contact in relation to Mr Bickley®°

36. As outlined at Chapter 10 of the Narrative Submissions, the registration of Ms
Gobbo as a human source in September 2005 came about following Ms
Gobbo’s contact with police in relation to Mr Bickley.

37. On 31 August 2005, on the morning of a scheduled bail application for Mr
Bickley, Ms Gobbo spoke with the informant, Detective Senior Constable
Rowe, in which she raised several issues. She said she had listened to Mr
Bickley’s record of interview and had concerns about a potential conflict with Mr
Mokbel, in that answers elicited during any cross-examination of police upon
the bail application for Mr Bickley might be adverse to the interests of her client,
Mr Mokbel.st She also said she did not want to represent Mr Bickley if it was
not in his best interest but felt compelled to do so by Mr Mokbel.52 A detailed
account of the conduct of Ms Gobbo, Detective Senior Constable Rowe and
other officers on this date is contained within Chapter 10 of the Narrative
Submissions.

38. Later that day, Mr Rowe and Mr Mansell had recorded conversations with Ms
Gobbo.5* Mr Rowe gave evidence that Ms Gobbo told them the ways in which
she would obtain information from clients (such as Mr Bickley), which would be
used for the benefit of Mr Mokbel and his associates,* and spoke of her
feelings of conflict in relation to Mr Bickley as Mr Mokbel expected her to
ensure he (Mr Bickley) did not co-operate with police, which she felt was
against his (Mokbel’s) interests.® In addition, Ms Gobbo told Rowe that she
was going to be acting for | \/ich she
would use to avoid having to represent Mr Bickley.s®

39. On 1 September 2005, Ms Gobbo told Rowe that she had received an enquiry
from Mr Mokbel asking why Mr Bickley’s bail application had not proceeded.¢’

40. On 12 September 2005 Mr O’Brien spoke with Assistant Commissioner Simon
Overland about the potential recruitment of Ms Gobbo.® It appears that whilst it

58 See Chapter 16 of the Narrative Submissions.

59 Exhibit RC0281 ICR3838 (078), 8 May 2007, 830, VPL.2000.0003.2416.

60 See Chapter 10 of the Narrative Submissions.

61 Exhibit RC0281 ICR3838 (001), 16 September 2005, 3, VPL.2000.0003.1589.
62 Transcript of Detective Sergeant Paul Rowe, 28 June 2019, 3250, TRN.2019.06.28.01.P.
63 See Chapter 10 of the Narrative Submissions.

64 See Chapter 10 of the Narrative Submissions.

65 See Chapter 10 of the Narrative Submissions.

66 See Chapter 10 of the Narrative Submissions.

67 See Chapter 10 of the Narrative Submissions.

68 See Chapter 10 of the Narrative Submissions.
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was initially thought that Ms Gobbo would be only helpful to investigators in
relation to the investigation of Operation Quills,® it quickly became apparent
that Ms Gobbo possessed information which would be of much greater
assistance to police.”™

41. As outlined at Chapter 10 of the Narrative Submissions, Mr O’Brien developed
the Operation Posse Investigation Plan (the Investigation Plan), which
consolidated a number of separate drug investigations being conducted by
MDID and the Purana Taskforce into a single investigation. This plan was
approved by Mr Overland.™

42. Other members of Victoria Police, including Sandy White, Peter Smith, Green,
Detective Sergeant Flynn and Detective Senior Constable Rowe recognised
the use of Ms Gobbo as a human source in relation to Mr Bickley as being
central to the Investigation Plan, which included an aim to
I 2d to motivate him to do so by further investigation of his
criminal activities and association with Mr Mokbel and Mr Radi. The
Investigation Plan included the following reference to Operation Quills and Mr
Bickley:

Offence Details/Background Information (Narrative)

In April 2005 MDID Operation Quills commenced investigating the
manufacture and trafficking of MDMA (XTC) tablets by Mr Bickley |l
I involved in the manufacture of MDMA tablets at |jij
I " estigators
established that | \orking for . At the resolution
phase of the operation some 31,000 tablets were seized along with a tablet
press and an amount of untableted material. admissions were made by one
defendant of having produced some 80,000 in the preceding 14 days. Itis
known through this investigation that Mokbel and associates had access to at
least a further two tablet presses that have not been recovered.

Since the arrest of Mr Bickley a registered human source has been
established this indicates that Antonios Mokbel is very concerned about the
ramification of Mr Bickley talking to police. This has been corroborated
through surveillance of a meeting between Mokbel associate Alex Radi and
Mr Bickley...The source has further stated that Antonios Mokbel is attempting
to source a corrupt detective within Victoria Police in an attempt to gain
access to tape material from Operation Kayak and Operation Quills.?2

Investigation Objectives

Utilise the continuing information provided by
B V's Gobbo].”

69 See Chapter 10 of the Narrative Submissions.

70 See Chapter 10 of the Narrative Submissions.

"1 Transcript of Mr James (Jim) O’'Brien, 3 September 2019, 5469, TRN.2019.09.03.01; Exhibit RC0262
Statement of Detective Sergeant Craig Hayes, 4 [24], VPL.0014.0044.0001 @.0004.

72 Exhibit RC0467 Investigation Plan for Operation Posse, 17 November 2005, 2, VPL.0100.0009.0001
@.0002.

73 Exhibit RC0467 Investigation Plan for Operation Posse, 17 November 2005, 3, VPL.0100.0009.0001
@.0003.
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Seek to I (o progress drug investigations and

attempts to corrupt police members.”

Main Investigative Steps

2. In line with reliable source information attempt to |GGG
to the Mokbels. | ' Cooper by
further investigation of current criminal activities of associates and himself.
I V' Cooper by use of I 2t 2 time most
advantageous to the overall operation.

3. In line with reliable intelligence attempt to |GG
I (o the Mokbels and associates including Alex Radi. |
I V' Bickley by further investigation of current criminal activities
and association with Antonios Mokbel and Alex Radi. | sae
by use of I 2t 2 time most advantageous to the overall
operation.

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Bickley

43. Ms Gobbo provided information to Victoria Police concerning Mr Bickley during
her representation of him, between at least August 2005 until May 2007. The
information provided during that period included:

43.1. Mr Bickley’s mobile phone number;?
43.2. the car registration and make of the vehicle driven by Mr Bickley;

43.3. information concerning the relationship between Mr Bickley and Mr
Mokbel, including that Mr Mokbel was paying Mr Bickley’s legal fees;””

43.4. information concerning an alleged attempt by Mr Bickley to bribe a
police officer to drop charges against him;

43.5. information concerning Mr Bickley’s second arrest on 13 June 2006;°

43.6. her belief as to the likelihood of Mr Bickley providing assistance to
police and strategies for gaining his assistance;® and

43.7. information concerning further misconduct committed by Mr Bickley.8!

Information concerning the Relationship between Mr Bickley and Mr Mokbel

44. As outlined above, Ms Gobbo provided information to Victoria Police
concerning the relationship between Mr Bickley and Mr Mokbel from the outset.

74 Exhibit RC0467 Investigation Plan for Operation Posse, 17 November 2005, 4, VPL.0100.0009.0001
@.0004.

75 Exhibit RC0281 ICR3838 (008), 4 November 2005, 52, VPL.2000.0003.1638; Exhibit RC0283
Information Report SID345, 12 January 2006, VPL.2000.0003.8464. Exhibit RC0281 ICR3838 (012), 13
December 2005, 84, VPL.2000.0003.1670; Exhibit RC0282 Transcript of meeting between Nicola
Gobbo, Peter Smith and Sandy White, 13 December 2005, 44, VPL.0005.0076.0346 @. 0389.

76 Exhibit RC0281 ICR3838 (023), 20 March 2006, 200, VPL.2000.0003.1786.

77 See [45] below. See also, Exhibit RC0281 ICR3838 (001), 16 September 2005, 3,
VPL.2000.0003.1589.

8 See [46]-[49] below.

79 See [50]-[55] below.

80 See [56]-[62] below.

81 See [63] below.
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On 31 August 2005, according to Mr Rowe, Ms Gobbo spoke of her feelings of
conflict in relation to Mr Bickley as Mr Mokbel expected her to ensure he did
not co-operate with police, which she felt was against his interests.s2 Further,
on 1 September 2005, Ms Gobbo told Mr Rowe that Mr Mokbel had asked why
Mr Bickley’s bail application did not proceed.#

45. Following Ms Gobbo’s registration by Victoria Police on 16 September 2005,
she continued to provide information regarding the relationship between Mr
Bickley and Mr Mokbel, including:

45.1. Mr Mokbel’s reaction upon being told of Mr Bickley’s arrest,2* including
that he was panicked about Mr Bickley’s arrest, was ‘desperate for Mr
Bickley to do some sort of deal’ and ‘wants to keep Mr Bickley sweet
somehow, possibly with money’;s

45.2. Ms Gobbo’s opinion ‘that it is patently obvious that Mokbel is involved’se
and that it was clear that Mr Mokbel was paying Mr Bickley’s legal
fees;®”

45.3. that Mr Mokbel was concerned about Mr Bickley providing information
against him;ss

45.4.  her opinion that Mr Bickley ‘must have something very big on Mokbel’;

45.5. that Mr Mokbel wanted Ms Gobbo to write a statement for Mr Bickley to
the effect that Mr Mokbel was not involved in his matter for Mr Bickley
to then copy in his own handwriting and sign;® and

45.6. that Mr Mokbel had taped Mr Bickley reading a statement regarding Mr
Mokbel’s non-involvement in the charges.®*

Information concerning an Alleged Attempt by Mr Bickley to Bribe a Police
Officer to Have Charges against Him Withdrawn

46. Between at least November 2005 and February 2006, Ms Gobbo provided
information to her handlers concerning an alleged attempt by Mr Bickley to
bribe a police officer to have charges against him withdrawn.

47. On 9 November 2005, Ms Gobbo told her handler that, according to Mr Bickley,

he had paid il to an associate (Sl to be givento a
‘contact with the |l ©f the I > so that charges against him

82 See Chapter 10 of the Narrative Submissions.

83 See Chapter 10 of the Narrative Submissions.

84 Exhibit RC0281 ICR3838 (001), 16 September 2005, 3, VPL.2000.0003.1589: ‘Mokbel panicked and
went into quite a state’.

85 Exhibit RC0281 ICR3838 (001), 16 September 2005, 3, VPL.2000.0003.1589.

86 Exhibit RC0281 ICR3838 (001), 16 September 2005, 3, VPL.2000.0003.1589.

87 Exhibit RC0281 ICR3838 (001), 16 September 2005, 3, VPL.2000.0003.1589.

88 Exhibit RC0281 ICR3838 (003), 22, 23, 23, 26 September 2005, 15, VPL.2000.0003.1601; Exhibit
RC0283 Information Report SID269, 29 September 2005, VPL.2000.0003.8395.

89 Exhibit RC0281 ICR3838 (003), 22, 23, 23, 26 September 2005, 15, VPL.2000.0003.1601.

90 Exhibit RC0281 ICR3838 (003), 22, 23, 23, 26 September 2005, 14-15, VPL.2000.0003.1600-.1601;
Exhibit RC0282 Transcript of meeting between Nicola Gobbo, Sandy White and Peter Smith, 26
September 2005, 14, VPL.0005.0076.0004 @.0017.

91 Exhibit RC0281 ICR3838 (015), 10 January 2006, 115, VPL.2000.0003.1701.

92 Exhibit RC0281 ICR3838 (008), 9 November 2005, 56, VPL.2000.0003.1642.
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would be dropped. The material suggests that it was intended that this would
be secured by having tapes relevant to Mr Bickley’s proceedings disappear.

48. On 17 January 2006, Ms Gobbo told her handler that Mr Bickley had paid
to I 2nd could not understand why his charges had not
been withdrawn.

49. On 20 February 2006, Ms Gobbo informed police that Mr Bickley told her he
‘paid a lot of money to have the tapes in his pending court case disappear and
they have not.”®

Information and Conduct in relation Mr Bickley’s Second Arrest on 13 June
2006

50. As outlined above, Mr Bickley was arrested on 13 June 2006 on the basis of a
recorded conversation he had with Mr Cooper on |- At that time,
Ms Gobbo was acting on behalf of both Mr Bickley and Mr Cooper, and was
actively involved in Mr Cooper | 2d assisting police. Mr
Cooper provided at least two statements relating to Mr Bickley’s misconduct.?’

51. Prior to that conversation, on 14 March 2006, Ms Gobbo told her handler that
, and that Mr Bickley
had paperwork for other presses when police searched his factory.2

52. On 16 March 2006, Ms Gobbo told her handler that Mr Cooper wanted to give
her a phone to pass on to Mr Bickley, ‘as Mr Bickley had access to a pill press,
(or maybe 3 x presses) and powders.’® Later that day, Ms Gobbo told her
handler that she had met with Mr Cooper and was given the phone to pass
onto Mr Bickley. Ms Gobbo provided her handler with the phone number of the
contact saved in the phone and the phone number of the phone itself.1%° See
Chapter 10 of the Narrative Submissions in relation to the issue of compromise
this created in respect of Ms Gobbo.

53. On 17 March 2006, following discussions with handlers about what she should
do with the phone, Ms Gobbo met with Mr Bickley and gave him the phone she
had received from Mr Cooper.1o1

54. On I ' Cooper I 2ttcnd a meeting Mr Bickley I

I (0 discuss the sale of ecstasy. 12 The
day prior to meeting with Mr Bickley, Mr Cooper contacted Ms Gobbo ‘for

93 Exhibit RC0281 ICR3838 (012), 13 December 2005, 84, VPL.2000.0003.1670.

94 Exhibit RC0281 ICR3838 (016), 17 January 2006, 124, VPL.2000.0003.1710.

95 Exhibit RC0281 ICR3838 (019), 20 February 2006, 159, VPL.2000.0003.1745.

9% See Chapter 11 of the Narrative Submissions.

97 Un-tendered Statement of Mr Cooper, 24 April 2006, COM.0064.0001.0002 @.0006- .0007; Un-
tendered Statement of Mr Cooper, 6 August 2006, COM.0064.0001.0001 @.0084-.0088.

98 Exhibit RC0281 ICR3838 (022), 14 March 2006, 187, VPL.2000.0003.1773.

99 Exhibit RC0281 ICR3838 (023), 1 March 2005, 19, VPL.2000.0003.1776; Exhibit C0283 Information
Report SID481, 10 April 2006, VPL.2000.0003.8596.

100 Exhibit RC0281 ICR3838 (023), 16 March 2006, 192, VPL.2000.0003.1778, ‘I/R not submitted re
these numbers due to potential compromise of HS, however, on 30/3/06 SPU affidavit certified re this
information’.

101 Exhibit RC0281 ICR3838 (023), 17 March 2006, 193, VPL.2000.0003.1779.

102 Exhibit RC0559 Operation Bendigo Legal Conflict Report on information supplied relation to the
arrest of Mr Cooper, 15 September 2014, 10, COR.1000.0001.0040 @.0010.

84|Page



This submission has been redacted due to a range of non-publication claims. These claims are yet to be resolved.

reassurance’ and asked her ‘if anyone was suspicious’.1?3 Immediately prior to
the meeting Mr Cooper contacted Ms Gobbo and they discussed his welfare.:04
Mr Cooper then met with Mr Bickley and they had a discussion about a pill
press and a large quantity of ecstasy.s

55. On 13 June 2006, Mr Bickley was arrested on the basis of this recorded
discussion with Mr Cooper¢ and a statement provided by Mr Cooper in relation
to the meeting, which he signed on N '

Information concerning the Likelihood of Mr Bickley Assisting to Police and
Strategies for Gaining His Assistance

56. As outlined above and at Chapter 10 of the Narrative Submissions, Mr Bickley
agreed to assist police and was not charged in relation to the further
offending.18 It is submitted that Ms Gobbo played a material role in the process
of Mr Bickley agreeing to assist police in relation to numerous criminal accused
or suspects. The conduct of Ms Gobbo and Victoria Police in obtaining
assistance from Mr Bickley included the following.

57. On 28 November 2005, Ms Gobbo told her handler that she had met with Mr
Bickley, who told her that | /2 ted him to make a
statement against Mr Mokbel. Ms Gobbo said she advised Mr Bickley to
‘establish exactly what il Want from him.’10

58. On 2 May 2006, Ms Gobbo told her handler that Mr Bickley believed Mr Cooper
during their meeting on | and that he had been
informed that he would be arrested.t°

59. Between 4 June 2006 and 13 June 2006 (the day of Mr Bickley’s second
arrest), Ms Gobbo provided information to her handlers regarding her belief as
to the likelihood of Mr Bickley providing assistance to police and strategies in
relation to same. Further details concerning |l of Mr Cooper and

Mr Bickley by Victoria Police is outlined at Chapter 10 of the
Narrative submissions. In particular:

59.1. On 4 June 2006, Ms Gobbo provided her opinion to her handler that Mr
Bickley would ‘assist police when he is arrested if he is granted bail.’11t

59.2. On 7 June 2006, Ms Gobbo was asked by her handler, Mr Green, for
‘angles on gaining Mr Bickley’s assistance on arrest,” which were

103 Exhibit RC0559 Operation Bendigo Legal Conflict Report on information supplied relation to the
arrest of Mr Cooper, 15 September 2014, 10, VPL.0008.0001.0466 @.0475.

104 Exhibit RC0559 Operation Bendigo Legal Conflict Report on information supplied relation to the
arrest of Mr Cooper, 15 September 2014, 10, VPL.0008.0001.0466 @.0475.

105 Exhibit RC0559 Operation Bendigo Legal Conflict Report on information supplied relation to the
arrest of Mr Cooper, 15 September 2014, 10, VPL.0008.0001.0466 @.0475; Exhibit RC0281 ICR3838
(028), 24 April 2006, 265, VPL.2000.0003.1851.

106 Exhibit RC0281 ICR3838 (035), 13 June 2006, 329, VPL.2000.0003.1915.

107 Exhibit RC0559 Operation Bendigo Legal Conflict Report on information supplied relation to the
arrest of Mr Cooper, 15 September 2014, 10, VPL.0008.0001.0466 @.0475.

108 Exhibit RC0559 Operation Bendigo Legal Conflict Report on information supplied relation to the
arrest of Mr Cooper, 15 September 2014, 14, VPL.0008.0001.0466 @.0479.

109 Exhibit RC0281 ICR3838 (009), 28 November 2005, 65, VPL.2000.0003.1651. Note: Ms Gobbo
stated she had not seerjiiiil] brief against Mr Bickley at this stage.

110 Exhibit RC0281 ICR3838 (030), 2 May 2006, 208, VPL.2000.0003.1866.

111 Exhibit RC0281 ICR3838 (034), 4 June 2006, 318, VPL.2000.0003.1904.
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recorded in the relevant ICR entry under the heading ‘Bickley Arrest
tips.’112 Ms Gobbo advised that:

59.2.1. Mr Bickley should be granted bail so that he could further a
business idea which was worth millions to him;

59.2.2. the approach should be to ‘talk short and to the point’;
59.2.3. there should be ‘no threats like last time interviewed’; and

59.2.4. Mr Bickley no longer had Mr Mokbel's backing as had been
previously promised.13

59.3.  On 8 June 2006, Mr Sandy White and Mr Green met with Purana
Taskforce investigators, Mr O’Brien, Mr Flynn and Mr Rowe, where the
arrest tips were passed to investigators.:4

59.4. On 9 June 2006, Ms Gobbo met with Mr Sandy White and Mr Green
and discussed the impending second arrest of Mr Bickley and the
concern they had of keeping any contact with Mr Bickley and Ms
Gobbo quiet. Ms Gobbo also expressed her concern that Mr Bickley
might be interviewed by someone other than Mr Flynn and might reveal
that she had been involved in passing a phone between him and Mr
Cooper.115

59.5. On the same date, Ms Gobbo discussed providing advice on the phone
to avoid having to attend the police station which had the potential for
compromise, 126 and referred to the advice she would give Mr Bickley
upon his arrested, stating ‘Well, what is wrong with me explaining to
him on the phone, "You realise that you're unlikely" - | mean, what's
wrong with me saying to him, "Look, you realise that you're unlikely to
get bail again unless you assist the police?" .1t She again provided her
opinion as to whether Mr Bickley might assist police, stating that if Mr
Bickley was ‘handled properly...I think [he] will turn.’18

60. On 14 June 2006 (the day after Mr Bickley’s arrest and agreement to assist
police), Ms Gobbo told her handler that she had met with Mr Bickley who was
‘scared at what he is going to do’, wanted his bail changed, was worried that ‘it
could be a set up’, but was ‘fine’ about helping police.1®

61.
O

112 Exhibit RC0281 ICR3838 (034), 7 June 2006, 320, VPL.2000.0003.1906, ‘Op Purana advised in
briefing re same’.

113 Exhibit RC0281 ICR3838 (034), 7 June 2006, 320, VPL.2000.0003.1906. See also Chapter 10 of the
Narrative Submissions.

114 See Chapter 10 of the Narrative Submissions.

115 See Chapter 10 of the Narrative Submissions.

116 Exhibit RC0282 Audio recording of meeting between Nicola Gobbo, Green and Sandy White, 9 June
2006, 1:56:45; Exhibit RC0282 Transcript of meeting between Nicola Gobbo, Green and Sandy White, 9
June 2006, 168, VPL.0005.0097.0536 @.0703.

117 See Chapter 10 of the Narrative Submissions.

118 Exhibit RC0282 Transcript of meeting between Nicola Gobbo, Green and Sandy White, 9 June 2006,
246, VPL.0005.0097.0536 @.0718.

119 Exhibit RC0281 (034), 14 June 2006, 329, VPL.2000.0003.1915.

el |
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L [

62. On 26 June 2006, Ms Gobbo told her handler that Mr Bickley was ‘reluctant to
plead guilty’ as he had never been involved in criminal proceedings before, but
that she believed that his attitude would change in time.12

Information concerning Further Misconduct Committed by Mr Bickley

63. In the period between Mr Bickley’s provision of statements to police and
pending the commencement of his plea hearing, Ms Gobbo provided
information to her handlers concerning an allegation that Mr Bickley was
I 2 d was misleading police as to the

information he was providing them. |-

63.1. On 12 December 2006, Ms Gobbo told her handler that Mr Bickley had

advised a friend of Horty Mokbel's that he had
I

63.2. On 5 March 2007, Ms Gobbo told her handler that Mr Bickley was
‘pulling the wool over the eyes of the police.’’?* She repeated the
above, that Mr Bickley’s friend |l knew that Mr Bickley was
assisting police, and advised that this information had been passed
onto Horty Mokbel. According to Ms Gobbo, as a result of these people
becoming aware of Mr Bickley’s position, he would be ‘unable to get to
Horty’.125 On the same date, Ms Gobbo alleged that Mr Bickley was

[

63.3. On 16 March 2007, Ms Gobbo had a further discussion with her
handler concerning Mr Bickley’s apparent admissions that he was

B 'Ying and misleading police.*?’

63.4. On 8 May 2007, Ms Gobbo told her handler that Mr Bickley had ‘signed
all of his statements at Purana’ and tha (il had included
information in the statement concerning . despite only having
met | o one occasion. According to Ms Gobbo, Mr Bickley
provided this information ‘to build up the statements’.128

Knowledge as to Conflict

64. At various times, Ms Gobbo seemed aware of, and discussed with her
handlers, areas of conflict which could arise, or had arisen, through her
representation of Mr Bickley. Further details can be found at Chapter 16 of the
Narrative Submissions. Some examples include:

64.1. On 12 July 2006, during a meeting with Mr Peter Smith and Mr
Anderson, Ms Gobbo confirmed that she was still acting for Mr Bickley

- ______________________

122 Exhibit RC0281 (036), 26 June 2006, 344, VPL.2000.0003.1930.

123 Exhibit RC0281 ICR3838 (057), 12 December 2006, 583, VPL.2000.0003.2169.

124 Exhibit RC0281 ICR3838 (069), 5 March 2007, 671, VPL.2000.0003.2257.

125 Exhibit RC0281 ICR3838 (069), 5 March 2007, 671, VPL.2000.0003.2257.

126 Exhibit RC0281 ICR3838 (069), 5 March 2007, 671, VPL.2000.0003.2257.

127 Exhibit RC0281 ICR3838 (069), 5 March 2007, 671, VPL.2000.0003.2257; Exhibit RC0281 ICR3838
(070), 16 March 2007, 713, VPL.2000.0003.2299.

128 Exhibit RC0281 ICR3838 (078), 8 May 2007, 830, VPL.2000.0003.2416.
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and discussed that she had provided advice to a co-accused to give
evidence against him and her inability to cross-examine the co-
accused.!®

64.2. On 31 January 2007, Ms Gobbo discussed with her handler, Mr Green,
the fact that Mr Bickley was unhappy with his current legal
representation and wanted Ms Gobbo to represent him in court. Ms
Gobbo asked her handler if she should represent him, stating that she
had not seen the statements that were made and there was ‘no conflict
at this stage’.’3® Ms Gobbo told her handler that Mr Bickley had said to
her that ‘but for her he would not be talking'.13* Green advised Ms
Gobbo to keep her distance from Mr Bickley, and stated that it was ‘not
advisable to represent him.’132

64.3. On 19 March 2007, Ms Gobbo expressed her concern to her handler,
Mr Anderson, that Mr Bickley had requested that she give evidence in
his family law proceeding regarding child visitation.132 She discussed
her concerns with her handler, who provided her with ‘a number of
suggestions...to avoid 3838 giving evidence.'3

64.4. On 16 April 2007 and 17 April 2007, Ms Gobbo was instructed by her
handler, Mr Anderson, not to involve herself in Mr Bickley’s court
hearing.13s Despite this advice, she continued to communicate with Mr
Bickley in relation to his plea hearing and finalisation of his statements.

64.5. As outlined at Chapter 16 of the Narrative Submissions, in May 2007,
Ms Gobbo expressed concern when Mr Bickley’s counsel, Mr Dunn,
requested that she provide a character reference and statement for
use at Mr Bickley’s plea hearing.3 Ms Gobbo declined to provide
either document, and there was a suggestion that she may be
subpoenaed to give evidence.’3” Ms Gobbo told her handler that she
was concerned that if she was called as a witness Mr Bickley’s counsel
‘could ask any range of questions relating to her knowledge of Mr
Bickley’s involvement with the policcjjiiil]

. As a consequence, an agreement was reached that Detective
Senior Constable Rowe would concede the points to be raised by
defence counsel during the plea hearing and give all evidence
required.13°

129 Exhibit RC0282 Audio recording of meeting between Nicola Gobbo, Peter Smith and Anderson, 12
July 2006, 5:17:08, VPL.2000.0002.4233; Exhibit RC0282 Transcript of meeting between Nicola Gobbo,
Peter Smith and Anderson, 12 July 2006, 339, VPL.0005.0111.0183. See also Chapter 10 of the
Narrative Submissions

130 Exhibit RC0281 ICR3838 (064), 31 January 2007, 621, VPL.2000.0003.2207.

131 Exhibit RC0281 ICR38383 (064), 31 January 2007, 621, VPL.2000.0003.2207.

132 Exhibit RC0281 ICR38383 (064), 31 January 2007, 622, VPL.2000.0003.2208; See Chapter 16 of
the Narrative Submission.

133 Exhibit RC0281 ICR38383 (071), 19 March 2007, 717, VPL.2000.0003.2303.

134 Exhibit RC0281 ICR38383 (071), 19 March 2007, 717, VPL.2000.0003.2303.

135 Exhibit RC0281 ICR38383 (075), 16 April 2007, 293, VPL.2000.0003.2379; Exhibit RC0281(075), 17
April 2007, 293-4, VPL.2000.0003.2379-.2380.

136 Exhibit RC0281 (075), 4 May 2007, 823,VPL.2000.0003. 2409; Exhibit RC0281 (078), 8 May 2007,
829, VPL.2000.0003.2415; See Chapter 16 of the Narrative Submissions.

137 Exhibit RC0281 ICR38383 (077), 4 May 2007, 823, VPL.2000.0003.2409.

138 Exhibit RC0281 ICR38383 (077), 4 May 2007, 824, VPL.2000.0003.2410.

139 Exhibit RC0281 ICR38383 (078), 7 May 2007, 827, VPL.2000.0003.2413; See Chapter 16 of the
Narrative Submissions
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Relevant Conduct in relation to Mr Cooper

65.

In addition to the above, the conduct of Ms Gobbo and various members of
Victoria Police in relation to Mr Cooper is also relevant to an assessment of Mr
Bickley’s matter. As set out in the Narrative Submissions at Chapter 11, it is
submitted that the conduct of Ms Gobbo and members of Victoria Police in
relation to Mr Cooper may have been improper or illegal. In particular, for the
reasons set out in that section of the submissions, it is submitted that such
conduct led to, inter alia:

65.1. the discovery of the offending the subject of Operation Posse;
65.2. Mr Cooper being arrested in Operation Posse;

65.3. Mr Cooper deciding to agree to co-operate with and assist the
authorities, including —

65.3.1. engaging in, | Mccting with Mr Bickley,
e

incriminate him; and

65.3.2. making statements implicating others (including Mr Bickley)
and undertaking to give evidence in subsequent prosecutions;
and (it follows)

65.3.3. the evidence of Mr Cooper being relied upon in the
prosecution of Mr Bickley (among others).

65.4. As noted below, on this basis, it may be argued that the evidence of Mr
Cooper, relied upon in the prosecution of Mr Bickley, may have been
obtained in consequence of improper or illegal conduct, and such
evidence may therefore have been liable to exclusion. It is submitted
that the absence of any disclosure meant that Mr Bickley may have
been deprived of any opportunity to object to the admissibility of this
evidence.

The Circumstances of Mr Bickley Agreeing to Co-Operate with and Assist
Authorities

66.

67.

68.

As noted above, Mr Bickley began co-operating with and assisting police upon
his arrest on 13 June 2006. He went on to provide | statements to
police implicating others in alleged criminal activities. At his plea hearing, he
gave undertakings to continue to assist the authorities and to give evidence in
accordance with his statements in any relevant subsequent prosecutions.

It is submitted that it is open to find that Mr Bickley’s evidence, to the extent it
was relied upon in subsequent proceedings, may have been obtained
improperly or illegally in two distinct ways.

First, it is submitted that it is open to infer, based on the surrounding
circumstances, that Mr Bickley’s decision to co-operate with and assist
authorities may have been influenced by the course that Mr Cooper took. It
appears from the above that Mr Bickley’s decision was made in the context of
him being arrested, on 13 June 2006, based on the assistance provided to
Victoria Police by Mr Cooper. In these circumstances, it is open to reason that,
but for Mr Cooper’s decision to co-operate with and assist the authorities
(which may have been obtained by way of improper or illegal conduct of Ms
Gobbo and members of Victoria Police, as addressed in the Narrative
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69.

70.

Submissions at Chapter 11), Mr Bickley would not himself have elected to
assist authorities.

Based on the foregoing, it is submitted that it is open to find that there may
have been a causal link (even if indirect) between the conduct of Ms Gobbo
and Victoria Police that led Mr Cooper to agree to assist and co-operate with
authorities, and Mr Bickley’s subsequent decision to do so. On this basis, it
may be argued that the evidence and assistance which Mr Bickley gave, and
which was relied upon in subsequent proceedings, may have been obtained
improperly or illegally by virtue of its causal connection (albeit indirect) to the
circumstances surrounding Mr Cooper.

Secondly, it is submitted that Mr Bickley’s evidence may have also been
obtained as a consequence of the conduct of Ms Gobbo and members of
Victoria Police in direct relation to him (that is, independently of their conduct in
relation to Mr Cooper). Such conduct included:

70.1. the provision of information by Ms Gobbo in relation to Mr Cooper and
Mr Bickley in circumstances where she was their legal representative

70.2. the discovery of the offending the subject of Operation Posse

70.3. the provision of legal representation by Ms Gobbo to Mr Cooper who

engaged in, and [ \'ith Mr Bickley, I
I (O incriminate him

70.4. the provision of ‘Arrest Tips’ by Ms Gobbo to members Victoria Police
prior to the arrest of Mr Bickley in June 2006 designed to encourage Mr
Bickley to assist the authorities

70.5. the plan between Ms Gobbo and members of Victoria Police that when
Mr Bickley was arrested on the Operation Posse offences she would
provide advice to Mr Bickley over the telephone to avoid disclosure
issues associated with her attendance at the police station

70.6. Mr Bickley being arrested in Operation Posse in June 2006 for
trafficking in a large commercial quantity of MDMA, in circumstances
where he was on bail for the same charge following his arrest in
Operation Quills in August 2005, which charge carried a maximum
penalty of life imprisonment

70.7. the facilitation by members of Victoria Police with knowledge of Ms
Gobbo’s status as a human source, of contact by Mr Bickley with Ms
Gobbo for the purposes of providing him with legal representation

70.8. the provision of legal representation by Ms Gobbo to Mr Bickley
following his arrest in June 2006

70.9. the concealment from Mr Bickley:
70.9.1. of Ms Gobbo’s role as the legal representative of Mr Cooper

70.9.2. that the evidence against Mr Bickley in relation to Operation
Posse might be compromised

70.10. the concealment of Ms Gobbo’s role as a human source from Mr
Bickley, the prosecution and the court
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71.

72.

73.

70.11. that although Mr Bickley was not charged with the Operation Posse
offending, he was led to believe by members of Victoria Police that he
would be charged if he did not co-operate with the authorities.

It is submitted that the above conduct may have been improper or illegal, in
that:

71.1. Victoria Police used Ms Gobbo as a human source against Mr Bickley,
who to the knowledge of Victoria Police was her client

71.2. Victoria Police allowed the threat that if Mr Bickley did not co-operate
with the authorities he would be charged with that offending, when
there was an awareness that the evidence founding those charges
would potentially be compromised

71.3. Ms Gobbo had a conflict of interest between her role as a human
source for Victoria Police and as the legal representative of Mr Bickley

71.4. Ms Gobbo had a conflict of interest between her role as legal
representative of Mr Bickley and as legal representative of Mr Cooper

71.5. Mr Bickley was deprived of his right to independent legal
representation

71.6. there was a failure by members of Victoria Police to make appropriate
disclosure to Mr Bickley and/or his legal representatives in Operation
Quills, or in the alternative to take steps to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Officer (VGSO) and then possibly a court.

Whilst the foregoing points as to how Mr Bickley’s evidence may itself have
been obtained improperly or illegally do not alter the ways in which Mr Bickley’s
case may have been affected, they do have a flow-on effect in subsequent
matters in which his evidence was relied upon.

It is important to recognise that, as noted in the Legal Principles Submissions
at [222], the assessment of the requisite causal connection, as part of the
broader considerations under section 138 of the Evidence Act 2008 (Vic) is a
matter for the courts. While the chain of causation may be indirect or arise
through various steps and still enliven section 138,24 where the causal link is
“tenuous”, this may affect the balancing exercise under section 138(3) and the
decision as to whether the evidence should be admitted or excluded.4:

Submissions under Terms of Reference 1 and 2 in relation to
Mr Bickley

74.

It is submitted that it is open to the Commissioner to find that the case of Mr
Bickley may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

140 See Legal Principles Submissions at [210].
141 See Legal Principles Submissions at [212]-[213].
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75. This case is linked to the case of Mr Cooper and accordingly this case study
adopts the detailed analysis of Ms Gobbo’s conduct and police conduct
contained in the Narrative Submissions, Chapter 11 (concerning Mr Cooper).

76. The extent to which the case of Mr Bickley may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

77. First, Category 1A#2 gapplies in that, between August 2005 and May 2007,4 Ms
Gobbo acted for Mr Bickley while she was a human source,# and did not
disclose same to him.14

78. Secondly, Category 1B applies in that, between August 2005 and May
2007,47 which was during the period that Ms Gobbo acted for Mr Bickley in
relation to the case, Ms Gobbo provided information in relation to him to
members of Victoria Police and otherwise assisted in his prosecution.’# and did
not disclose same to him.

79. Thirdly, Category 2A™*° applies in that evidence relied upon by the prosecution
in the case against Mr Bickley, namely the evidence of Mr Cooper, 15° may have
been obtained in consequence of an impropriety or illegality in connection with
the use of Ms Gobbo as a human source by Victoria Police.*s!

80. Fourthly, Category 2B*%2 applies in that Ms Gobbo had knowledge of the
circumstances founding the above [79] and failed to disclose same to her
client, Mr Bickley, thereby depriving him of the ability to object to the admission
of that evidence.

81. The above conduct by Ms Gobbo under Categories 1A and 1B, together with
conduct under Categories 2A and 2B, evinces a conflict of interest and may
constitute breaches of her duty to the administration of justice, her duty to the
court, her duty to her client, and her fiduciary duties.:s3

82. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection

142 See Legal Principles Submissions at [249]

143 See above analysis at [18]-[35].

144 See Legal Principles Submissions at [20]

145 See Legal Principles Submissions at [239]

146 See Legal Principles Submissions at [249].

147 See above analysis at [26], [27], [30] — [32], [37] — [38], [40] — [42], [46] — [68].
148 See above analysis at [50]-[55], [66] — [69]

149 See Legal Principles Submissions at [249].

150 See above analysis at [66]-[73].

151 See Legal Principles Submissions at [249].

152 See Legal Principles Submissions at [249].

153 See Legal Principles Submissions at [320]-[329] and [307]-[309].
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between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

83.

84.

85.

86.

87.

88.

89.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:14

83.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Bickley;

83.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Bickley, appropriate disclosure
was made; or alternatively

83.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [83.1] were taken, and accordingly there
was the potential for the right of Mr Bickley to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Bickley and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.1s5

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.1ss

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.s?

Category 3A% applies in that there was non-disclosure of Ms Gobbo’s status
as a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

154 See Legal Principles Submissions at [384] and [452]-[457].
155 See Legal Principles Submissions at [380]-[385].

156 See Legal Principles Submissions at [351], [362]-[373].

157 See Legal Principles Submissions at [351] and [374].

158 See Legal Principles Submissions at [465].
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90. Category 3B** applies in that, between August 2005 and May 2007,% which
was during the period that Ms Gobbo acted for Mr Bickley in relation to the
case, Ms Gobbo provided information in relation to him to members of Victoria
Police and otherwise assisted in his prosecution,¢t and there was non-
disclosure of same, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

91. Category 4A2 gpplies in that, as noted above at [79], evidence relied upon by
the prosecution may have been obtained in consequence of an impropriety or
illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.

92. Category 4B applies in that there was the above conduct, and there was non-
disclosure of same, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

93. As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

159 See Legal Principles Submissions at [465].
160 See above analysis at [26], [27], [30] — [32], [37] — [38], [40] — [42], [46] — [68].
161 See above analysis at [50]-[55], [66] — [69]
162 See Legal Principles Submissions at [465].
163 See Legal Principles Submissions at [465].
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CASE STUDY: CHRISTOPHER BINSE

The Relevant Case of Mr Binse

1.  The one relevant case of Mr Christopher Binse concerns his convictions before
the County Court in December 2006.1

2. On 18 January 2006, Mr Binse was arrested and charged in relation to
threatening to shoot two employees at the Spearmint Rhino Gentleman’s Club
on 13 November 2005.2

3.  The prosecution case was that Mr Binse attended at the club for the purposes
of confronting a person named Jay.3 It was alleged that upon attending the
club, Mr Binse pointed a loaded firearm at two employees, demanded to see
‘Jay’, removed a bullet from the gun and left the bullet at reception.*

4, Mr Binse ultimately entered a plea of guilty to:

4.1. one count of being a prohibited person possessing an unregistered
firearm;

4.2. two counts of common assault;

4.3. two counts of carrying a firearm whilst committing an indictable
offence; and

4.4, two counts of possessing a drug of dependence.>

5. On 1 December 2006, he was sentenced to a total effective sentence of four
years’ imprisonment, with a non-parole period of two years’ imprisonment.¢

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Binse

6. Based on the material reviewed by Counsel Assisting, it appears that Ms
Gobbo may have commenced providing legal representation to Mr Binse on or

1 Un-tendered Reasons for Sentence, The Queen v Christopher Binse (County Court of Victoria, Judge
Rizkalla), 1 December 2006, 31 [38], RCMPI.0070.0002.0001 @ .0031; Un-tendered Victoria Police
Criminal History Report, Christopher Binse, 16 December 2019, 11, 12, VPL.0099.0193.0467 @ .0477,
.0478.

2 Un-tendered Summary, Police v Christopher Binse, undated 2,3, RCMPI.0070.0002.0001 @ .0002,
.0003.

3 Un-tendered Reasons for Sentence, The Queen v Christopher Binse (County Court of Victoria, Judge
Rizkalla), 1 December 2006, 27 [20], RCMPI1.0070.0002.0001 @ .0027.

4 Un-tendered Reasons for Sentence, The Queen v Christopher Binse (County Court of Victoria, Judge
Rizkalla), 1 December 2006, 27 [22], RCMPI.0070.0002.0001 @ .0027.

5 Un-tendered Reasons for Sentence, The Queen v Christopher Binse (County Court of Victoria, Judge
Rizkalla), 1 December 2006, 24 [10], RCMPI.0070.0002.0001 @ .0024; Un-tendered Victoria Police
Criminal History Report, Christopher Binse, 16 December 2019, 11, 12, VPL.0099.0193.0467 @ .0477,
.0478.

6 Un-tendered Reasons for Sentence, The Queen v Christopher Binse (County Court of Victoria, Judge
Rizkalla), 1 December 2006, 31 [38], RCMPI1.0070.0002.0001 @ .0031; Un-tendered Victoria Police
Criminal History Report, Christopher Binse, 16 December 2019, 11, VPL.0099.0193.0467 @ .0477.
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around 8 March 2006, when she told her handler that Mr Binse was her ‘new
client’.”

7. In addition, on 7 April 2006, Ms Gobbo charged fees for a ‘brief to advise &
draft Form 8A’ in relation to Mr Binse’s case.8

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Binse

8.  Ms Gobbo provided information to Victoria Police concerning Mr Binse during
her representation of him on at least the following two occasions:

8.1. On 8 March 2006, Ms Gobbo told her handler that Mr Binse was her
new client and advised that his matter concerned ‘a threat to kill Jay
Malkoun’.?

8.2. During a meeting on 5 April 2006, Ms Gobbo discussed with her
handlers, Mr Green & Peter Smith, whether she could act for Mr Binse
given she had previously met Mr Malkoun on one occasion.°

9. Ms Gobbo continued to provide information to police concerning Mr Binse
following her representation of him until at least August 2008. This information
included:

9.1. Mr Binse’s relationship with a known associate;*
9.2. the person apparently responsible for paying Mr Binse’s legal fees;?

9.3. an alleged attempt by others to kill Mr Binse whilst he was in prison,
facilitated by Jay Malkoun;3

9.4. the fact that Mr Binse was looking for Mr Malkoun in relation to a
disagreement concerning repayment of a debt owed by Mr Malkoun,
and the involvement of Mick Gatto as a ‘mediator’;4 and

9.5. the fact that Mr Gatto had paid Mr Binse a sum of money and would
mediate the dispute between Mr Binse and Mr Malkoun.s

7 Exhibit RC0281 ICR3838 (021), 8 March 2006, 180, VPL.2000.0003.1766.

8 Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Ms Nicola Gobbo Statement of Account, 7 March
2019, 49, GMH.0001.0001.0002 @ .0049; Exhibit RC1568 Ms Nicola Gobbo fee book 01, 7 April 2006,
95 MIN.5000.7000.0001 @ .0095.

9 Exhibit RC0281 ICR3838 (021), 8 March 2006, 180, VPL.2000.0003.1766.

10 Exhibit RC0282 Transcript of meeting between Green, Peter Smith and Nicola Gobbo, 5 April 2006,

183, VPL.0005.0076.1119 @ .1301.

11 Exhibit RC0283 Information Report SID729, 16 April 2006, 1, VPL.2000.0003.8708.

12 Exhibit RC0281 ICR3838 (027), 17 April 2006, 248, VPL.2000.0003.1834; Exhibit RC0281, ICR3838
(040), 2 August 2006, 379, VPL.2000.0003.1965; Exhibit RC0281 ICR3838 (046), 21 September 2006,
431, VPL.2000.0003.2017.

13 Exhibit RC0281 ICR3838 (044), 2 September 2006, 414, VPL.2000.0003.2000; Exhibit RC0283
Information Report SID833, 2 September 2006, 1, VPL.2000.0003.8856; Exhibit RC0281 ICR3838
(046), 21 September 2006, 431, VPL.2000.0003.2017.

14 Exhibit RC0281 ICR2958 (013), 12 April 2008, 155, VPL.2000.0003.0895.
15 Exhibit RC0281 ICR2958 (036), 29 August 2008, 572, VPL.2000.0003.1312.
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Submissions under Terms of Reference 1 and 2 in relation to
Mr Binse

10.

11.

It is submitted that it is open to the Commissioner to find that the case of Mr
Binse may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

The extent to which the case of Mr Binse may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

12.

13.

14.

15.

First, Category 1At applies in that, between March 2006 and April 2006,*” Ms
Gobbo acted for Mr Binse while she was a human source,® and did not
disclose same to him.2®

Secondly, Category 1B applies in that, between March 2006 and April 2006,
which was during the period that Ms Gobbo acted for Mr Binse in relation to the
case, and did not disclose same to him.2t

The above conduct by Ms Gobbo under Categories 1A and 1B, evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.2?
Further, in certain instances identified above,? Ms Gobbo’s conduct may
constitute a breach of legal professional privilege and/or confidence.?*

It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Paolice was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

16.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the

16 See Legal Principles Submissions at [249].

17 See above analysis at [6]-[7].

18 See Legal Principles Submissions at [20].

19 See Legal Principles Submissions at [239].

20 See Legal Principles Submissions at [249].

21 See above analysis at [8].

22 See Legal Principles Submissions at [320]-[329] and [307]-[309].
23 See above analysis at [8].

24 See Legal Principles Submissions at [310]-[319] and [301]-[306].
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17.

18.

19.

20.

21.

22.

23.

recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:z

16.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Binse;

16.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Binse, appropriate disclosure was
made; or alternatively

16.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Officer (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [16.1] were taken, and accordingly there
was the potential for the right of Mr Binse to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Binse and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.2¢

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.?

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.zs

Category 3A2 applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B%* applies in that, during the period Ms Gobbo acted for Mr Binse,
she provided information in relation to him to members of Victoria Police,3 and
there was non-disclosure of same, and a failure to take any steps to have
potential issues of public interest immunity or matters of state considered by
the DPP or the VGSO and then possibly a court.

25 See Legal Principles Submissions at [384] and [452]-[457]
26 See Legal Principles Submissions at [380]-[385].

27 See Legal Principles Submissions at [351], [362]-[373].

28 See Legal Principles Submissions at [351], [374].

29 See Legal Principles Submissions at [465].

30 See Legal Principles Submissions at [465].

31 See above analysis at [8].
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24. As noted above, cases will inevitably turn on their facts as to whether there was

a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.
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CASE STUDY: MR BOYD (A PSEUDONYM)

The Relevant Case of Mr Boyd

1. The one relevant case of Mr Boyd arose from Operation Posse,! and
concerned his pleas of guilty and sentence in the County Court on 23 October

2008 for:

1.1. one charge of trafficking in a commercial quantity of
methylamphetamine between 19 December 2003 and 2 December
2005; and

1.2. one charge of possessing an unregistered general category handgun
on 27 October 2006 (the case).2

2. In brief terms, the offences arose from Mr Boyd’s involvement in drug trafficking
activities with Mr Cooper between 2003 and 2005.2 On 27 October 2006, Mr
Boyd was arrested, at which time he was found in possession of the handgun
the subject of the second charge.* The prosecution case against Mr Boyd
included reliance upon the evidence of Mr Cooper.s The informant in the case
was Mr Graham Evans.® Other notable members of police involved in the
prosecution as police witnesses included Mr Paul Rowe, Mr Craig Hayes, and
Mr Dale Flynn.”

3. In November 2007, committal proceedings were conducted before the
Magistrates’ Court.2 On 15 October 2008, Mr Boyd was arraigned on the
charges and entered pleas of guilty. On 23 October 2008, he was convicted
and sentenced in the County Court to a total effective term of imprisonment of
three years and two months, with a non-parole period of 18 months.°

1 See Chapters 10 and 11 of the Narrative Submissions. See also Un-tendered Bail Application Notes,
Mr Boyd, undated, 11-12, OPP.0053.0001.0003 @ .0011-.0012.

2 See Un-tendered Presentment No. C0705675.3, The Queen v Mr Boyd, 2008, 8-10,
OPP.0053.0001.0003 @ .0008-.0010; Un-tendered Reasons for Sentence, R v Mr Boyd, (County Court
of Victoria, Judge Howie, 23 October 2008), 2 [1], OPP.0004.0002.0470 @ .0471.

3 Un-tendered Reasons for Sentence, R v Mr Boyd, (County Court of Victoria, Judge Howie, 23 October
2008), 2 [3], OPP.0004.0002.0470 @ .0471.

4 Un-tendered Reasons for Sentence, R v Mr Boyd, (County Court of Victoria, Judge Howie, 23 October
2008), 2 [2]-[3], OPP.0004.0002.0470 @ .0471.

5 See Un-tendered Presentment No. C0705675.3, The Queen v Mr Boyd, 2008, 8-10,
OPP.0053.0001.0003 @ .0008-.0010; Un-tendered Reasons for Sentence, R v Mr Boyd, (County Court
of Victoria, Judge Howie, 23 October 2008), 3-4 [8], OPP.0004.0002.0470 @ .0472-.0473; Un-tendered
Statement of Mr Cooper, 20 February 2007, VPL.6038.0031.7521.

6 See Un-tendered Order of Magistrate J F Fitz-Gerald in Police v Mr Boyd (Magistrates’ Court of
Victoria at Melbourne, W01163406, 7 May 2007). See also Un-tendered Presentment No. C0705675.3,
The Queen v Mr Boyd, 2008, 8-10, OPP.0053.0001.0003 @ .0008-.0010.

7 See Un-tendered Presentment No. C0705675.3, The Queen v Mr Boyd, 2008, 8-10,
OPP.0053.0001.0003 @ .0008-.0010.

8 See Un-tendered Crown Summary for Case Conference, Mr Boyd, | 15 January
2008, 17, OPP.0053.0001.0003 @ .0017.

9 Un-tendered Reasons for Sentence, R v Mr Boyd, (County Court of Victoria, Judge Howie, 23 October
2008), 3 [7], OPP.0004.0002.0470 @ .0472.

10 Un-tendered Reasons for Sentence, R v Mr Boyd, (County Court of Victoria, Judge Howie, 23
October 2008), 5 [13], OPP.0004.0002.0470 @ .0474.
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Whether Ms Gobbo Acted as Mr Boyd’s’ Lawyer

4.  There is no evidence before the Commission to suggest that Ms Gobbo acted
as a legal representative for Mr Boyd in relation to the impugned case.

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Boyd

5.  While there is no evidence to suggest that Ms Gobbo provided Victoria Police
with any information about Mr Boyd, the conduct of Ms Gobbo and various
members of Victoria Police in relation to Mr Cooper is relevant to an
assessment of Mr Boyd’s’ matter. As set out in the Narrative Submissions at
Chapter 11, it is submitted that the conduct of Ms Gobbo and members of
Victoria Police in relation to Mr Cooper may have been improper or unlawful. In
particular, for the reasons set out in that section of the submissions, it is
submitted that such conduct led to, inter alia:

5.1. the discovery of the offending the subject of Operation Posse;
5.2. Mr Cooper being arrested in Operation Posse;

5.3. Mr Cooper deciding to agree to co-operate with and assist the
authorities, including by making statements implicating others and
undertaking to give evidence in subsequent prosecutions; and (it
follows)

5.4. the evidence of Mr Cooper being relied upon in the prosecution of Mr
Boyd (among others).

6.  As noted below, on this basis, it may be argued that the evidence of Mr
Cooper, relied upon in the prosecution of Mr Boyd, may have been obtained in
consequence of improper or illegal conduct, and such evidence may therefore
have been liable to exclusion. It is submitted that the absence of any disclosure
meant that Mr Boyd may have been deprived of any opportunity to object to the
admissibility of this evidence.

7.  ltis important to recognise that, as noted in the Legal Principles Submissions
at [191]-[222], the assessment of the requisite causal connection, as part of the
broader considerations under section 138 of the Evidence Act 2008 (Vic), is a
matter for the courts. While the chain of causation may be indirect or arise
through various steps and still enliven section 138,1* where the causal link is
“tenuous”, this may affect the balancing exercise under section 138(3) and the
decision as to whether the evidence should be admitted or excluded.2

Submissions under Terms of Reference 1 and 2 in relation to
Mr Boyd

8. It is submitted that it is open to the Commissioner to find that the case of Mr
Boyd may have been affected by the conduct of Ms Gobbo as a human source,
as well as the conduct of members of Victoria Police in their disclosures about
and recruitment, management, and handling of Ms Gobbo as a human source.

11 See Legal Principles Submissions at [210].
12 See Legal Principles Submissions at [222].
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10.

This case is linked to the case of Mr Cooper and accordingly this case study
adopts the detailed analysis of Ms Gobbo’s conduct and police conduct
contained in the Narrative Submissions, Chapter 11.

The extent to which the case of Mr Boyd may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

11.

12.

Category 2A applies in that evidence relied upon by the prosecution in the

case against Mr Boyd, namely the evidence of Mr Cooper,* may have been
obtained in consequence of an impropriety or illegality in connection with the
use of Ms Gobbo as a human source by Victoria Police.ts

Cases will inevitably turn on their facts as to whether there was a sufficient
connection between the conduct of Ms Gobbo and Victoria Police members
and the conviction upon trial of the accused, or the accused'’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

13.

14.

15.

16.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:16

13.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Boyd,

13.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Boyd, appropriate disclosure was
made; or alternatively

13.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Officer (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [13.1] were taken, and accordingly there
was the potential for the right of Mr Boyd to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Boyd and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest

13 See Legal Principles Submissions at [249].

14 See [2] and [5]-[6] above.

15 See Legal Principles Submissions at [196]-[222].

16 See Legal Principles Submissions at [384] and [452]-[457].
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17.

18.

19.

20.

21.

immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.??

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information. 8

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.x

Category 4A2 applies in that, as noted above at [11], evidence relied upon by
the prosecution may have been obtained in consequence of an impropriety or
illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.

Category 4B applies in that there was the above conduct, and there was non-
disclosure of same, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

17 See Legal Principles Submissions at [380]-[385].

18 See Legal Principles Submissions at [351], [362]-[373].
19 See Legal Principles Submissions at [351], [374].

20 See Legal Principles Submissions at [465].

21 See Legal Principles Submissions at [465].
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CASE STUDY: CRAIG BRADLEY

The Relevant Case of Mr Bradley

1.  The one relevant case of Mr Craig Bradley concerns his convictions before the
Supreme Court in October 2007.1

2. On 12 February 2006, Mr Bradley was arrested and charged in relation to an
incident involving a shootout with two on-duty police officers.2

3.  The prosecution case was that Mr Bradley stole a motor vehicle in late
November 2005, and on 12 February 2006 he crashed that vehicle into the
front of a house in Sydenham.? It was alleged that Mr Bradley was approached
by a neighbour, to whom he indicated that he had a handgun, and then left the
scene.* Shortly after, Mr Bradley was intercepted by police and shot at two
police officers.5> One of the officers was injured in the course of the exchange.®

4. Following contested committal proceedings in the Magistrates’ Court on 23
October 2006,” Mr Bradley was committed to stand trial on seven counts.?

5. On 30 July 2007, the trial commenced in the Supreme Court.® Mr Bradley was
arraigned and, in the absence of the jury, pleaded guilty to one count of theft
(Count 1) and one count of being a prohibited person in possession of a firearm
(Count 7). Mr Bradley pleaded not guilty to the remaining counts.1°

6.  On 10 August 2007, the jury returned a verdict. Mr Bradley was acquitted of
two counts of attempted murder (Counts 2 and 5) but found guilty of the
remaining counts, being charges of reckless conduct endangering life and
intentionally cause injury.1t

1 Un-tendered Annotated Presentment No. U00326102, R v Craig Stuart Bradley, 30 January 2007, 6-7,
OPP.0043.0002.0005 @.0006-.0007; R v Bradley [2007] VSC 418, [26]-[27]; Un-tendered Victoria
Police Criminal History Report, Craig Stewart Bradley, 16 December 2019, VPL.0099.0193.0557.

2 R v Bradley [2007] VSC 418, [12].

3 R v Bradley [2007] VSC 418, [2].

4 R v Bradley [2007] VSC 418, [3].

5 R v Bradley [2007] VSC 418, [5].

6 R v Bradley [2007] VSC 418, [6].

7 Exhibit RC1931 Victoria Police response to Royal Commission’s information request, Annexure B, 12
February 2019, VPL.0003.0003.0001.

8 Un-tendered Annotated Presentment No. U00326102, R v Craig Stuart Bradley, 2007, 4,
OPP.0043.0002.0005 @.0004.

9 Un-tendered Appeal Summary of Proceedings, R v Craig Stewart Bradley, undated, 30 [5],
OPP.0043.0002.0005 @.0030.

10 Un-tendered Appeal Summary of Proceedings, R v Craig Stewart Bradley, undated, 30 [6],
OPP.0043.0002.0005 @.0030; Un-tendered Annotated Presentment No. U00326102, R v Craig Stuart
Bradley, 2007, 4, OPP.0043.0002.0005 @.0004.

11 R v Bradley [2007] VSC 418, [1]; Un-tendered Annotated Presentment No. U00326102, R v Craig
Stuart Bradley, 2007, 4, OPP.0043.0002.0005 @.0004.
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7. On 10 October 2007 Mr Bradley was sentenced to a total effective sentence of
nine years and three months’ imprisonment, with a non-parole period of seven
years’ imprisonment.12

8.  Mr Bradley subsequently sought leave to appeal against conviction on one of
the charges, and leave to appeal against sentence on all charges.*?

9. On 18 February 2010, the application for leave to appeal against conviction
was granted, the conviction recorded against Count 4 was quashed, the
sentence imposed on that count set aside and the Court of Appeal directed that
a judgment and verdict of acquittal be entered on that count.** As a result, the
sentencing discretion was re-opened and Mr Bradley was sentenced to a total
effective sentence of nine years and three months’ imprisonment, with a non-
parole period of four years and nine months’ imprisonment.1s

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Bradley

10. Based on the following circumstances, it is submitted that it is open to the
Commissioner to infer that Ms Gobbo provided legal representation to Mr
Bradley between around February 2006 and May 2007:

10.1. On 24 February 2006, Ms Gobbo told her handler that Mr Bradley was
to be her new client.®

10.2. On 25 May 2006, she charged fees for a ‘brief to draft Form 8A &
advise’.??

10.3. On 17 October 2006, Ms Gobbo visited Mr Bradley in custody.®

10.4. On 23 October 2006, she appeared on behalf of Mr Bradley at the
Melbourne Magistrates’ Court for a committal hearing.®

10.5. On 1 November 2006, Ms Gobbo charged fees for her conference with
Mr Bradley in custody and for her appearance at the committal
hearing.2°

12 Un-tendered Annotated Presentment No. U00326102, R v Craig Stuart Bradley, 2007, 6,
OPP.0043.0002.0005 @.0006; R v Bradley [2007] VSC 418, [41]; Un-tendered Victoria Police Criminal
History Report, Craig Stewart Bradley, 16 December 2019, VPL.0099.0193.0557.

13 Un-tendered Appeal Summary of Proceedings, R v Craig Stewart Bradley, undated, 34 [37],
OPP.0043.0002.0005 @.0034.

14 Un-tendered Victoria Police Criminal History Report, Craig Stewart Bradley, 16 December 2019,
VPL.0099.0193.0557.

15 Un-tendered Notification of Result of Appeal or Application, R v Bradley, 18 February 2010, 62-3,
OPP.0043.0002.0005 @.0062-.0063; See also R v Bradley [2010] VSCA 70; Un-tendered Victoria
Police Criminal History Report, Craig Stewart Bradley, 16 December 2019, VPL.0099.0193.0557.

16 Exhibit RC0281 ICR3838 (020), 24 February 2006, 165, VPL.2000.0003.1751.

17 Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Nicola Gobbo Statement of Accounts, 7 March
2019, 47, GMH.0001.0001.0002 @.0047.

18 Exhibit RC1359 Prisoners visited by Ms Nicola Gobbo archive report, 17 October 2006, 25,
CNS.0001.0003.0037 @.0061.

19 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 23 October 2006, 63, OPP.0001.0004.0025 @.0086.

20 Exhibit RC1568 Ms Gobbo fee book 01, 1 November 2006, 100, MIN.5000.7000.0001 @.0100;
Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Nicola Gobbo Statement of Accounts, 7 March
2019, 39, GMH.0001.0001.0002 @.0039; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Nicola
Gobbo Tax Invoice, 8 November 2006, 26, GMH.0001.0001.0008 @.0026.
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11. On 21 May 2007, during a meeting with her handlers Mr Sandy White and Mr
Anderson, Ms Gobbo stated that she was acting for Mr Bradley.2* She was
asked by her handler whether she could identify who shot Mr Sergi, and she
replied, ‘I act for the bloke, I'm sure it's Craig Bradley’. She was then asked
directly by the handler as to whether she was acting for Mr Bradley and
responded, ‘yeah, Craig.’

12. It should be noted that although apparently not adduced in the course of Mr
Bradley’s trial, there was evidence that suggested Mr Bradley had intended to
harm Antonio Sergi. According to the police summary, which was part of the
brief that Ms Gobbo would have perused, at the time of Mr Bradley’s arrest he
was found with a piece of paper containing the address of Antonio Sergi and
details of his vehicle, and a photo of Mr Sergi with a line drawn across his
eye.2

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Bradley

13. Ms Gobbo provided information to Victoria Police concerning Mr Bradley prior
to and during her representation of him, between at least 15 February 2006
and 21 May 2007. The information provided during that period included:

13.1. that Mr Karam had asked her about Mr Bradley’s offending and wanted
to know who was representing him

13.2. her opinion that the offending may have been linked to an ecstasy
import involving Mr Karam and Mr Sergi?*

13.3. that Mr Bradley was to be her new client®
13.4. information concerning the nature of the charges against Mr Bradley2

13.5. information concerning matters for which Mr Bradley was not charged
(including the fact that he was ‘en route to shoot Tony Sergi’ at the time
of the offending)?’

13.6. the name of the informant in the matter (Justin Tippett)?¢ and the fact
she had spoken to same2

21 Exhibit RC0282 Transcript of meeting between Anderson, Sandy White and Nicola Gobbo, 21 May
2007, 318-320, VPL.0005.0137.0318-VPL.0005.0137.0320.

22 Un-tendered Police Summary of Offences, Craig Bradley & Ors, undated, 11-12,
OPP.0043.0002.0005 @.0011-0012.

23 Exhibit RC0281 ICR3838 (018), 15 February 2006, 154, VPL.2000.0003.1740; Exhibit RC0281
ICR3838 (020), 25 February 2006, 168, VPL.2000.0003.1754.

24 Exhibit RC0281 ICR3838 (020), 25 February 2006, 168, VPL.2000.0003.1754.

25 Exhibit RC0281 ICR3838 (020), 24 February 2006, 165, VPL.2000.0003.1751.

26 Exhibit RC0281 ICR3838 (020), 24 February 2006, 165, VPL.2000.0003.1751; Exhibit RC0281
ICR3838 (049), 15 October 2006, 489, VPL.2000.0003.2075.

27 Exhibit RC0281 ICR3838 (020), 24 February 2006, 165, VPL.2000.0003.1751; Exhibit RC0281
ICR3838 (049), 15 October 2006, 489, VPL.2000.0003.2075; Exhibit RC0281 ICR3838 (051), 23
October 2006, 519, VPL.2000.0003.2105; Exhibit RC0281 ICR3838 (051), 30 October 2006, 531,
VPL.2000.0003.2117.

28 Exhibit RC0281 ICR3838 (051), 30 October 2006, 531, VPL.2000.0003.2117.

29 Exhibit RC0282 Transcript of meeting between Anderson, Sandy White and Nicola Gobbo, 21 May
2007, 318-320, VPL.0005.0137.0001 @.0318-.0320.
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13.7. the fact that Mr Bradley was not on bail and his parole had been
revoked?

13.8. that she was going to visit Mr Bradley at Port Phillip prison3t

13.9. that she intended to advise Mr Bradley that due to her conflict with Mr
Sergi (including that she would ‘not be able to cross examine Sergi if
required’s?) she would not be able to represent him 33

13.10. that she was ‘unable to get out of representing’ Mr Bradley as he was
not charged with any offence against Mr Sergi and there may be no
requirement to cross-examine Mr Sergi in the course of the committal
hearing3*

13.11. the fact that Mr Bradley had not been charged with planning to shoot
Mr Sergi and ‘did not want to discuss this incident at all’s

13.12. that Mr Bradley had not given an account as to why he was at the
scene of the incident®

13.13. information concerning other alleged offending committed by Mr
Bradleys”

13.14. that the photo of Mr Sergi that was found on Mr Bradley at the time of
his arrest had originated from an Australian Federal Police photoboard
included in a brief of evidence, and that she could assist police to
locate the relevant photoboard.38

14. |
.39 Ms Gobbo provided

information to Victoria Police concerning Mr Sergi between at least 26
September 2005 and 29 April 2007.4 The information provided included
provision of Mr Sergi’s phone number and information concerning his
relationship with Mr Karam.* As mentioned at [13.9] and [13.10] above, Ms

30 Exhibit RC0281 ICR3838 (051), 30 October 2006, 531, VPL.2000.0003.2117.

31 Exhibit RC0281 ICR3838 (049), 15 October 2006, 489, VPL.2000.0003.2075; Exhibit RC0281
ICR3838 (049), 16 October 2006, 490, VPL.2000.0003.2076.

32 Exhibit RC0281 ICR3838 (049), 15 October 2006, 489, VPL.2000.0003.2075.

33 Exhibit RC0281 ICR3838 (049), 15 October 2006, 489, VPL.2000.0003.2075.

34 Exhibit RC0281 ICR3838 (049), 16 October 2006, 491, VPL.2000.0003.2077.

35 Exhibit RC0281 ICR3838 (051), 23 October 2006, 519, VPL.2000.0003.2105.

36 Exhibit RC0281 ICR3838 (051), 30 October 2006, 531, VPL.2000.0003.2117.

37 Exhibit RC0281 ICR3838 (051), 30 October 2006, 532, VPL.2000.0003.2118.

38 Exhibit RC0282 Transcript of meeting between Anderson, Sandy White and Nicola Gobbo, 21 May
2007, 318-320, VPL.0005.0137.0001 @.0318-.0320.

]

40 Exhibit RC0281 ICR3838 (003), 22 September 2005, 14, VPL.2000.0003.1600; Exhibit RC0281
ICR3838 (008), 14 November 2005, 57, VPL.2000.0003.1643; Exhibit RC0281 ICR3838 (018), 15 and
16 February 2006, 154-5, VPL.2000.0003.1740-VPL.2000.0003.1741; Exhibit RC0281 ICR3838 (020),
24 February 2006, 165, VPL.2000.0003.1751; Exhibit RC0281 ICR3838 (049), 15 October 2006, 489,
VPL.2000.0003.2075; Exhibit RC0281 ICR3838 (051), 23 October 2006, 519, VPL.2000.0003.2105;
Exhibit RC0281 ICR3838 (051), 30 October 2006, 531, VPL.2000.0003.2117; Exhibit RC0281 ICR3838
(063), 25 January 2007, 614, VPL.2000.0003.2200; Exhibit RC0281 ICR3838 (069), 9 March 2007, 686,
VPL.2000.0003.2272; Exhibit RC0281 ICR3838 (073), 3 April 2007, 764, VPL.2000.0003.2350; Exhibit
RC0281 ICR3838 (077), 29 April 2007, 816, VPL.2000.0003.2402.

41 Exhibit RC0281 ICR3838 (018), 16 February 2006, 155, VPL.2000.0003.1741.
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Gobbo appeared to have some awareness that she might have been conflicted
in acting on behalf of Mr Bradley due to her relationship with Mr Sergi.*2

15. Ms Gobbo continued to provide information to Victoria Police concerning Mr
Bradley following her representation of him, until at least 3 May 2008.4

Submissions under Terms of Reference 1 and 2 in relation to
Mr Bradley

16. Itis submitted that it is open to the Commissioner to find that the case of Mr
Bradley may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

17. The extent to which the case of Mr Bradley may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

18. First, Category 1A% applies in that, between February 2006 and May 2007,4
Ms Gobbo acted for Mr Bradley while she was a human source,* and did not
disclose same to him.4?

19. Secondly, Category 1B“8 applies in that, between February 2006 and May
2007, which was before and during the period that Ms Gobbo acted for Mr
Bradley in relation to the case, Ms Gobbo provided information in relation to
him to members of Victoria Police, and did not disclose same to him.4°

20. The above conduct by Ms Gobbo under Categories 1A and 1B, evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.s°
Further, in certain instances identified above,>* Ms Gobbo’s conduct may
constitute a breach of legal professional privilege and/or confidence.s2

21. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the

42 Exhibit RC0281 ICR3838 (049), 15 October 2006, 489-490, VPL.2000.0003.2075-
VPL.2000.0003.2076; Exhibit RC0281 ICR3838 (049), 16 October 2006, 491, VPL.2000.0003.2077.
43 Exhibit RC0281 ICR2958 (012), 4 April 2008, 135, VPL.2000.0003.0875; Exhibit RC0281 ICR2958
(014), 16 April 2008, 170, VPL.2000.0003.0910; Exhibit RC0281 ICR2958 (017), 3 May 2008, 262,
VPL.2000.0003.1002.

44 See Legal Principles Submissions at [249].

45 See above analysis at [10].

46 See Legal Principles Submissions at [20].

47 See Legal Principles Submissions at [239].

48 See Legal Principles Submissions at [249].

49 See above analysis at [13]-[14].

50 See Legal Principles Submissions at [320]-[329] and [307]-[309].

51 See above analysis at [13].

52 See Legal Principles Submissions at [310]-[319] and [301]-[306].
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evidence reviewed by Counsel Assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused'’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

22.

23.

24,

25.

26.

27.

28.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:s:

22.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Bradley;

22.2. inthe event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Bradley, appropriate disclosure
was made; or alternatively

22.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [22.1] were taken, and accordingly there
was the potential for the right of Mr Bradley to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Bradley and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.>

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.=s

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
conviction upon trial or guilty plea.®®

Category 3A%” applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of

53 See Legal Principles Submissions at [384] and [452]-[457].
54 See Legal Principles Submissions at [380]-[385].

55 See Legal Principles Submissions at [351], [362]-[373].

56 See Legal Principles Submissions at [351], [374].

57 See Legal Principles Submissions at [351], [374].
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29.

30.

public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B applies in that, before and during the period Ms Gobbo acted for
Mr Bradley, she provided information in relation to him to members of Victoria
Police,* and there was non-disclosure of same, and a failure to take any steps
to have potential issues of public interest immunity or matters of state
considered by the DPP or the VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

58 See Legal Principles Submissions at [465].
59 See above analysis at [13].
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CASE STUDY: SHANE BUGEJA

The Relevant Case of Mr Bugeja

1.  The one relevant case of Mr Shane Bugeja concerns his convictions before the
County Court in October 2011.1

2. On 21 August 2005, pursuant to the execution of a search warrant at a
laboratory in Knowsley, Victoria, Mr Bugeja was arrested and charged with
drug trafficking related offences.2 The warrant was executed as a result of an
investigation into an attempt to manufacture methylamphetamine at the
laboratory,® and resulted in the arrest of four co-accused, namely; George Lipp,
Brian Zerna, Lance Johnson and Khodi Ali.

3.  The prosecution alleged that the primary organiser of the enterprise was Mr
Zerna, assisted by Mr Lipp. The prosecution case was that Mr Bugeja, under
the direction of Mr Lipp, acted as the “cook”.4 It was alleged that Mr Bugeja also
assisted in setting up the laboratory, and delivered equipment and chemicals
for the purpose of manufacturing methylamphetamine.®

4.  The prosecution case relied on evidence gathered by optical surveillance,
tracking device and telephone intercepts.®

5. Mr Bugeja pleaded not guilty and his trial commenced on 31 October 2007 in
the Supreme Court of Victoria.” The trial was adjourned upon the failure of one
of the co-accused, Mr Lipp, to appear on that date.8 Mr Bugeja was ultimately
tried, together with Mr Johnson, Mr Zerna and Mr Ali, between 7 November
2007 and 20 December 2007.2

6. On 20 December 2007, Mr Bugeja was found guilty by a jury of conspiring to
traffick in not less than a large commercial quantity of methylamphetamine.°

7. A plea hearing was conducted on 24 April 2008.1

1 R v Bugeja & Johnson [2013] VSC 191.

2 R v Bugeja & Johnson [2013] VSC 191, [10], [17].

3 R v Bugeja & Johnson [2013] VSC 191, [10].

4 R v Bugeja & Johnson [2013] VSC 191, [13].

5 R v Bugeja & Johnson [2013] VSC 191, [13].

6 Prosecution Opening on Plea, R v Bugeja & Johnson [2013] VSC 191, [8].

7 Un-tendered Summary of Proceedings, DPP v Shane Francis Bugeja & Lance Craig Johnson, 22
October 2007, 3 [7], OPP.0048.0001.0003 @.0057.

8 Un-tendered Summary of Proceedings, DPP v Shane Francis Bugeja & Lance Craig Johnson, 22
October 2007, 3 [6], OPP.0048.0001.0003 @.0057.

9 Un-tendered Summary of Proceedings, DPP v Shane Francis Bugeja & Lance Craig Johnson, 22
October 2007, 4-10, OPP.0048.0001.0003 @.0058-.0064.

10 Un-tendered Presentment No. C0504743.3, R v Lance Craig Johnson, Brian David Zerna, Shane
Francis Bugeja and George Ernest Lipp, 2011, 3, OPP.0048.0001.0003 @.0004; DPP v Johnson, Zerna
and Bugeja [2008] VSC 330, [1].

11 Un-tendered Summary of Proceedings, DPP v Shane Francis Bugeja & Lance Craig Johnson, 22
October 2007, 11, OPP.0048.0001.0003 @.0064.
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8.  On 28 August 2008, Mr Bugeja was sentenced to ten years’ imprisonment, with
a non-parole period of eight years’ imprisonment.12

9. Mr Bugeja made an application for leave to appeal his conviction and sentence.
On 26 November 2010, the appeal was allowed and a re-trial ordered.?

10. On 6 October 2011, Mr Bugeja entered a plea of guilty to one count of
conspiring to traffick in not less than a commercial quantity of
methylamphetamine.

11. On 27 March 2013, Mr Bugeja was sentenced to three years’ imprisonment,
with one year of the sentence suspended for a period of one year.1s

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Bugeja

12. Based on the material reviewed by Counsel Assisting, it appears that Ms
Gobbo provided legal representation to Mr Bugeja between at least September
2005 and November 2007.

13. Although an Informer Contact Report (ICR) entry records that Ms Gobbo told
her handler that Mr Rob Karam asked her to visit Mr Bugeja in custody in
August 2005, there is no extraneous record of this visit. According to the
records produced to the Commission by Corrections Victoria, Ms Gobbo is
recorded as having visited Mr Bugeja in custody on two occasions; on 11
September 2005 and 15 October 2005.Y

14. Ms Gobbo appeared at court on behalf of Mr Bugeja on the following
occasions:

14.1. on 10 October 2005, at the Melbourne Magistrates’ Court for a bail
application:s

14.2. on 2 October 2006, 4 October 2006, 5 October 2006, 6 October 2006
and 9 October 2006, at the Melbourne Magistrates’ Court for a
committal hearing.®

12 DPP v Johnson, Zerna and Bugeja [2008] VSC 330, [54]; Un-tendered Victoria Police Criminal History
Report, Shane Francis Bugeja, 16 December 2019, VPL.0099.0193.0615.

13 Bugeja & Johnson v The Queen [2010] VSCA 321, [31]; Un-tendered Victoria Police Criminal History
Report, Shane Francis Bugeja, 16 December 2019, VPL.0099.0193.0615.

14 R v Bugeja & Johnson [2013] VSC 191, [1].

15 R v Bugeja & Johnson [2013] VSC 191, [37]; Un-tendered Victoria Police Criminal History Report,
Shane Francis Bugeja, 16 December 2019, VPL.0099.0193.0615.

16 Exhibit RC0281 ICR3838 (015), 12 January 2006, 11, VPL.2000.0003.1695 @.1705.

17 Exhibit RC1359 Prisoners visited by Ms Nicola Gobbo archive report, 11 September 2005, 22,
CNS.0001.0003.0037 @.0058; Exhibit RC1359 Prisoners visited by Ms Nicola Gobbo archive report, 15
October 2005, 23, CNS.0001.0003.0037 @.0059.

18 Exhibit RC1841 Magistrates’ Court of Victoria record of Persons represented by Ms Gobbo, 10
October 2005, 18, MCV.0001.0001.0001 @.0016; Exhibit RC1568 Ms Nicola Gobbo fee book 01, 5
November 2005, 92, MIN.5000.7000.0001 @.0092.

19 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 2, 4-6, 9 October 2006, 60, OPP.0001.0004.0025 @.0084; Exhibit RC1841 Magistrates’
Court of Victoria Persons represented by Ms Gobbo, 11 July 2002, 18-19, MCV.0001.0001.0020
@.0017.
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15. Ms Gobbo charged fees for her appearances at the committal hearings.2 In
addition, between February 2006 and June 2006, she charged fees for a brief
to draft a bail affidavit?* and a brief to ‘advise, peruse brief and draft Form 8A’.2
Material before the Commission suggests that Ms Gobbo received a copy of
the brief of evidence from Mr Bugeja in March 2006.2

16. Based on the following circumstances, it is submitted that although Mr Bugeja
had alternate counsel engaged for his trial commencing in October 2007, it can
be inferred that Ms Gobbo continued to provide ostensible representation to
him until at least 1 November 2007:

16.1. On 31 October 2007, Ms Gobbo told her handler that Mr Bugeja,
together with Mr Zerna, came and saw her during the lunch break of
their trial. She provided information to her handlers concerning Mr
Bugeja’s defence tactics, including that he intended to allege that
Purana officers stole an amount of phenyl-2-propanone (P2P) from a
container located under the warrant.

16.2.  On 1 November 2007, Ms Gobbo told her handler that she had been
contacted by the informant of Mr Bugeja’s matter, Detective Sergeant
Mark Upton, who was returning her call from a few days prior. She
stated that Mr Bugeja had wanted her to make a plea offer. It appears
that Detective Sergeant Upton replied that the offer was too late as the
jury had already been empanelled.z

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Bugeja

16.3. The conduct of Ms Gobbo as a human source in relation to Mr Bugeja
is discussed in the following paragraphs.

16.4. Ms Gobbo provided information concerning Mr Bugeja to Victoria
Police during her representation of him, between at least 22 December
2005 and 1 November 2007.26 The information provided by Ms Gobbo
during this period included:

20 Exhibit RC1568 Ms Nicola Gobbo fee book 01, 11 October 2006, 100, MIN.5000.7000.0001 @.0100;
Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Nicola Gobbo Tax Invoice, 11 October 2006, 38,
GMH.0001.0001.0008 @.0038; See also Exhibit RC1569 Meldrum & Hyland Statement of Account Ms
Nicola Gobbo, 11 October 2006, 41, GMH.0001.0001.0002 @.0041.

21 Exhibit RC1568 Ms Nicola Gobbo fee book 01, 25 February 2006, 94, MIN.5000.7000.0001 @.0094.
22 Exhibit RC1568 Ms Nicola Gobbo fee book 01, 28 June 2006, 97, MIN.5000.7000.0001 @.0097.

23 Exhibit RC0281 ICR3838 (020), 2 March 2006, 168, VPL.2000.0003.1759.

24 See ‘Action: Not disseminated as risk of compromise too great’ at Exhibit RC0281 ICR3838 (107), 31
October 2007, 1341, VPL.2000.0003.2927.

25 Exhibit RC0281 ICR3838 (107), 1 November 2007, 1343, VPL.2000.0003.2929.

26 Exhibit RC0281 ICR3838 (013), 22 December 2005, 95, VPL.2000.0003.1681; Exhibit RC0281
ICR3838 (107), 1 November 2007, 1343, VPL.2000.0003.2929.
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16.5. information concerning Mr Bugeja’s association with Mr Rob Karam,?
including the fact that Mr Karam used Mr Bugeja as a ‘gopher'# and
that he was paying Mr Bugeja’s legal fees®

16.6. information concerning Mr Bugeja’s association with Mr Ketchs3°

16.7. personal details concerning Mr Bugeja, including information
concerning his family;3! his employment;32 and his phone number (on at
least three occasions)3

16.8. identification of Mr Bugeja from a photograph3*
16.9. the fact that she met with Mr Bugeja and Mr Zerna3®
16.10. Ms Gobbo’s opinion as to Mr Bugeja’'s mental health and intellect3®

16.11. Ms Gobbo’s opinion as that Mr Bugeja ‘wants to fit in, therefore he is
open to exploitation by the group’s

16.12. information concerning possible further misconduct by Mr Bugeja,
including in relation to further drug trafficking activities3?

16.13. that Mr Bugeja provided Ms Gobbo with a copy of his briefs®
16.14. that Mr Bugeja believed he was being followed#

16.15. the dates of Mr Bugeja’s court hearings*

27 Exhibit RC0281 ICR3838 (013), 22 December 2005, 95, VPL.2000.0003.1681; Exhibit RC0281
ICR3838 (043), 28 December 2005, 102, VPL.2000.0003.1688; Exhibit RC0281 ICR3838 (015), 12
January 2006, 119, VPL.2000.0003.1705; Exhibit RC0281 ICR3838 (024), 30 March 2006, 217,
VPL.2000.0003.1803; Exhibit RC0281 ICR3838 (028), 24 April 2006, 264, VPL.2000.0003.1850; Exhibit
RCO0281 ICR3838 (044), 7 September 2006, 417, VPL.2000.0003.2003; Exhibit RC0281 ICR3838 (086),
29 June 2007, 949, VPL.2000.0003.2535; Exhibit RC0281 ICR3838 (089), 11 July 2007, 1003,
VPL.2000.0003.2589; Exhibit RC0281 ICR3838 (098), 6 September 2007, 1195, VPL.2000.0003.2781;
Exhibit RC0281 ICR3838 (098), 6 September 2007, 1195, VPL.2000.0003.2781.

28 Exhibit RC0281 ICR3838 (016), 19 January 2006, 126, VPL.2000.0003.1712.

29 Exhibit RC0281 ICR3838 (018), 14 February 2006, 152, VPL.2000.0003.1738.

30 Exhibit RC0281 ICR3838 (062), 16 January 2007, 609, VPL.2000.0003.2195.

31 Exhibit RC0281 ICR3838 (013), 23 December 2005, 97, VPL.2000.0003.1683; Exhibit RC0281
ICR3838 (016), 19 January 2006, 127, VPL.2000.0003.1713.

32 Exhibit RC0281 ICR3838 (016), 19 January 2006, 127, VPL.2000.0003.1713.

33 See ‘Action: SID507-231205 submitted’ at Exhibit RC0281 ICR3838 (013), 23 December 2005, 97,
VPL.2000.0003.1683; See ‘Action: Hand deliver to A/DDI O’Brien, Op Purana... Report forwarded to:
hand delivered 12/05/06 to S/C Spargo, by S/C 31690’ at Exhibit RC0283 Information Report IRSID
507, 23 December 2005, VPL.2000.0003.8609; See ‘I/R SID349 Refers’ at Exhibit RC0281 ICR3838
(015), 12 January 2006, 121, VPL.2000.0003.1707; See ‘Action: Disseminated to Op Purana, Report
forwarded to: D/S/Sgt O’'Brien Op Purana’ at Exhibit RC0281 ICR3838 (016), 19 January 2006, 127,
VPL.2000.0003.1713.

34 See ‘I/R SID349 Refers’ at Exhibit RC0281 ICR3838 (015), 12 January 2006, 121,
VPL.2000.0003.1707; Exhibit RC0269 Transcript of meeting with Sandy White, Peter Smith and Ms
Nicola Gobbo, 12 January 2006, VPL.0005.0051.0548 @.0730.

35 Exhibit RC0281 ICR3838 (084), 21 June 2007, 921, VPL.2000.0003.2507.

36 Exhibit RC0281 ICR3838 (016), 19 January 2006, 127, VPL.2000.0003.1713.

37 Exhibit RC0281 ICR3838 (016), 19 January 2006, 127, VPL.2000.0003.1713.

38 Exhibit RC0281 ICR3838 (019), 23 February 2006, 163, VPL.2000.0003.1749; Exhibit RC0281
ICR3838 (047), 3 October 2006, 446, VPL.2000.0003.2032; Exhibit RC0281 ICR3838 (087), 3 July
2007, 973-977, VPL.2000.0003.2559-VPL.2000.0003.2563.

39 Exhibit RC0281 ICR3838 (020), 2 March 2006, 168, VPL.2000.0003.1759.

40 Exhibit RC0281 ICR3838 (022), 14 March 2006, 186, VPL.2000.0003.1772.

41 Exhibit RC0281 ICR3838 (024), 28 March 2006, 215, VPL.2000.0003.1801; Exhibit RC0281 ICR3838
(048), 29 September 2006, 457, VPL.2000.0003.2043; Exhibit RC0281 ICR3838 (105), 15 October
2007, 1302, VPL.2000.0003.2888.
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16.16. that additional charges had been laid against Mr Bugeja#?

16.17. information concerning a plea offer put to the informant in Mr Bugeja’s
case*

16.18. information concerning defence tactics regarding Mr Bugeja’s trial (that
he intends to allege that police stole P2P)*

16.19. Ms Gobbo’s opinion that GG = her
suggestion that ‘now may be G

17. Ms Gobbo continued to provide information to police concerning Mr Bugeja
following her representation of him, until at least June 2008. The information
provided by Ms Gobbo during this period included:

17.1. information concerning Mr Bugeja’s association with Mr Karam#®

17.2. updates as to court proceedings, including dates of proceedings*’ and
hearing outcomes*

17.3. information concerning defence tactics regarding Mr Bugeja’s trial (that
he intends to sack his barrister with the hope of getting a re-trial*).

Submissions under Terms of Reference 1 and 2 in relation to
Mr Bugeja

18. Itis submitted that it is open to the Commissioner to find that the case of Mr
Bugeja may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

19. The extent to which the cases of Mr Bugeja may have been affected can be
measured by virtue of the following matters.

42 Exhibit RC0281 ICR3838 (047), 29 September 2006, 443, VPL.2000.0003.2029.

43 Exhibit RC0281 ICR3838 (107), 1 November 2007, 1343, VPL.2000.0003.2929.

44 See ‘Action: Not disseminated as risk of compromise too great’ at Exhibit RC0281 ICR3838 (107), 31
October 2007, 1341, VPL.2000.0003.2927.

4‘! Exhibit RC0281 ICR3838 (119), 14 January 2008, 1572, VPL.2000.0003.3158; Exhibit RC0281
ICR2958 (018), 5 May 2008, 271, VPL.2000.0003.1011; Exhibit RC0281 ICR2958 (025), 20 June 2008,
468, VPL.2000.0003.1208.

47 Exhibit RC0281 ICR3838 (110), 11 November 2007, 1391, VPL.2000.0003.2977.

48 Exhibit RC0281 ICR3838 (107), 2 November 2007, 1348, VPL.2000.0003.2934; Exhibit RC0281
ICR3838 (110), 11 November 2007, 1391, VPL.2000.0003.2977; Exhibit RC0281 ICR3838 (116), 20
December 2007, 1534, VPL.2000.0003.3120.

49 Exhibit RC0281 ICR3838 (114), 4 December 2007, 1495, VPL.2000.0003.3081.
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Conduct of Ms Gobbo

20. First, Category 1A% applies in that, between September 2005 and November
20075+ Ms Gobbo acted for Mr Bugeja while she was a human source,s2 and
did not disclose same to him.s3

21. Secondly, Category 1B* applies in that, between December 2005 and
November 2007, which was during the period that Ms Gobbo acted for Mr
Bugeja in relation to the case, Ms Gobbo provided information in relation to him
to members of Victoria Police, and did not disclose same to him.ss

22. The above conduct by Ms Gobbo under Categories 1A and 1B, evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.s¢
Further, in certain instances identified above,> Ms Gobbo’s conduct may
constitute a breach of legal professional privilege and/or confidence.=8

23. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

24. There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:s

24.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Bugeja

24.2. inthe event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Bugeja, appropriate disclosure
was made; or alternatively

50 See Legal Principles Submissions at [249].

51 See above analysis at [13]-[16].

52 See Legal Principles Submissions at [20].

53 See Legal Principles Submissions at [239].

54 See Legal Principles Submissions at [249].

55 See above analysis at [16.4].

56 See Legal Principles Submissions at [320]-[329] and [307]-[309].
57 See above analysis at [16.4].

58 See Legal Principles Submissions at [310]-[319] and [301]-[306].
59 See Legal Principles Submissions at [384] and [452]-[457].
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25.

26.

27.

28.

29.

30.

31.

32.

24.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [24.1] were taken, and accordingly there
was the potential for the right of Mr Bugeja to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Bugeja and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.s°

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.s?

Category 3A% applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B® applies in that, during the period Ms Gobbo acted for Mr Bugeja,
she provided information in relation to him to members of Victoria Police,s® and
there was non-disclosure of same, and a failure to take any steps to have
potential issues of public interest immunity or matters of state considered by
the DPP or the VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

60 See Legal Principles Submissions at [380]-[385].

61 See Legal Principles Submissions at [351], [362]-[373].
62 See Legal Principles Submissions at [351], [374].

63 See Legal Principles Submissions at [465].

64 See Legal Principles Submissions at [465].

65 See above analysis at [16.4].
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The Relevant Case of Mr Cooper’s Relative

33. The relevant case of Mr Cooper’s relative concerns his conviction and
sentence before the County Court on |l 2007 for one charge of
trafficking in a large commercial quantity of methyl-amphetamine between Jjij
I 2002 and I 2003.t The charge arose from Operation
I : and concerned Mr Cooper’s relative’s involvement (along with Jjij

I (1 @ drug manufacturing enterprise
based at -

34. On 2003, Mr Cooper's relative was arrested and charged with the
offending.* He was then remanded in custody until being released on bail on [jij
Il 2003.° He entered a plea of guilty at an early stage, in approximately 2005,
and the committal proceedings were not contested.s Ultimately, prior to his plea
and sentence, he provided considerable information and assistance to Victoria
Police,” including signing ] statements dated | 2007-¢ On
I 2007, Mr Cooper’s relative was sentenced in the County Court to a
term of imprisonment of i years, with a minimum non-parole period of il
years. ®

Ms Gobbo’s Legal Representation of Mr Cooper’s Relative

35. Evidence before the Commission indicates that Ms Gobbo acted for Mr
Cooper’s relative in relation to the case between August 2004 and October
2005, as follows:

35.1.  on N 2004, Ms Gobbo marked fees of $2,750 in the matter of
“Police v Mr Cooper’s relative” for a “[b]rief to draft Form 8A”;°

! See Un-tendered Presentment C0303299, R vl & Mr Cooper’s Relative [2007] VCC,
OPP.0053.0001.0009 @.0003; See also Un-tendered Transcript of Plea, R vl & Mr Cooper’s
Relative [2007] VCC, I 2007, T18, OPP.0053.0001.0009 @ .0183.

2 See Un-tendered Notes Re:- | - | dated, OPP.0053.0001.0009, @.0011

3 See Un-tendered Reasons for Sentence R v il & Mr Cooper’s Relative [2007] VCC, 375 [92],
OPP.0053.0001.0009, @0375.

4 See Un-tendered Reasons for Sentence R v il & Mr Cooper’s Relative [2007] VCC, 377 [96],
OPP.0053.0001.0009, @0377; See Un-tendered Notes Re:- | N - U dated,
OPP.0053.0001.0009, @.0152; See Un-tendered Transcript of Plea, R Vil & Mr Cooper’s
Relative [2007] VCC, I 2007, OPP.0053.0001.0009 @ .0242.

5 See Un-tendered Transcript of Plea R v iiiill & Mr Cooper’s Relative [2007] VCC, | 2007.
OPP.0053.0001.0009 @ .0242.

6 See Un-tendered Transcript of Plea R viiiilil & Mr Cooper’s Relative [2007] VCC, I 2007.
OPP.0053.0001.0009 @ .0333, 0340.

" Un-tendered Reasons for Sentence R v il & Mr Cooper’s Relative [2007] VCC, N 2007,
[96]-[97], [101], OPP.0053.0001.0009 @ .0377.

8 Un-tendered Transcript of Plea R v il & Mr Cooper’s Relative [2007] VCC, I 2007.
OPP.0053.0001.0009 @ .0219-0226; Un-tendered Statements of I
2007, OPP.0050.0002.0008.

9 Un-tendered Reasons for Sentence R vl & Mr Cooper’s Relative [2007] VCC, I 2007.
[104], OPP.0053.0001.0009 @ .0378.

10 Exhibit RC1568 Ms Gobbo fee book 01, Il 2004, 100, MIN.5000.7000.0001 @ 0079.

118|Page



This submission has been redacted due to a range of non-publication claims. These claims are yet to be resolved.

35.2.  on 2004, Ms Gobbo appeared on behalf of Mr Cooper’s
relative before the Melbourne Magistrates’ Court;1!

35.3. on I 2005, Ms Gobbo appeared on behalf of Mr Cooper’s
relative at a case conference;!2

35.4. on I 2005, Ms Gobbo marked fees of $1,100 in the matter of
“The Queen v Mr Cooper's relative |lllll" for a “[b]rief to appear at
County Court adjournment application”;** and

35.5. on I 2005, Ms Gobbo appeared on behalf of Mr Cooper’s
relative at a mention hearing before the County Court.2#

36.  Whilst on 4 October 2006 there is an ambiguous reference in the Informer
Contact Reports (ICRs) stating that Ms Gobbo “wants to resolve Mr Cooper’s
relative Crt matters [sic]”,2¢ it is submitted that this record does not form a
sufficient basis to find that she did act for him during or around that period. The
notion that Mr Cooper’s relative’s matters needed to be “resolved” at that time
also appears to be contrary to the fact that his matter had already been
resolved to a plea of guilty in 2005, as addressed above.

The Use of Ms Gobbo as a Human Source in relation to Mr
Cooper’s Relative

Ms Gobbo’s Informing in Direct relation to Mr Cooper’s Relative

37. Mr Cooper's relative was the subject of communications between Ms Gobbo (in
her capacity as human source) and Victoria Police on three occasions during
the period that she represented him:

37.1. first, on 26 September 2005, during a meeting with Mr Sandy White,
her controller, and Mr Peter Smith, her handler, Ms Gobbo discussed
Mr Cooper’s relative, including details of his alleged drug activities;®

37.2. secondly, on 1 October 2005, Ms Gobbo advised Mr Sandy White and
Mr Peter Smith that Mr Cooper’s relative did not have any nicknames;
and

37.3.  thirdly, on | 2005, Mr Cooper’s relative featured in
discussions between Ms Gobbo and Messrs Peter Smith and Sandy
White on the evening after she appeared on his behalf in a mention
before the County Court.28 At the beginning of the conversation, Mr
Sandy White asked Ms Gobbo whether she was in court that day for

11 Exhibit RC1841 Magistrates’ Court of Victoria record of Persons represented by Ms Nicola Gobbo Jjj
2004, 79, MCV.0001.0001.0001 @ .0079.

12 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms

Nicola Gobbo, | 2005, 65, OPP.0001.0004.0025 @ .0065.

13 Exhibit RC1568 Ms Nicola Gobbo fee book 01, | 2005, MIN.5000.7000.0001 @ .0092.

14 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms

Nicola Gobbo, | 2005, 65, OPP.0001.0004.0025 @ .0065.

15 See Exhibit RC0281 ICR3838 (047), 4 October 2006, 449, VPL.2000.0003.2035.

16 Exhibit RC0282 Transcript of meeting between Nicola Gobbo, Sandy White and Peter Smith, 26

September 2005, 068, 123, 125-6 VPL.0005.0076.0004 @ .0071, .0126, .0128-.0129.
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I 2nd Ms Gobbo responded, “Yes”, and explained that the
case was adjourned.?® Later in the conversation, in the context of a
discussion about a possible plan to have Mr Dale Flynn visit Mr Cooper
in hospital, Ms Gobbo commented that “presumably Mr Cooper’s
relative, will talk to him and say “Yeah, ‘cause the whole thing was in
court today and this is what happened ...”.20

38. During and following the above period, Ms Gobbo also communicated (in her
capacity as a human source) with Victoria Police in relation to Mr Cooper’s

relative’s | : Vv Cooper’s relative continued to feature in
communications between Ms Gobbo and her handlers into 2007.22

The Circumstances of Mr Cooper’s Relative Agreeing to Co-Operate with and
Assist Authorities

39. As noted above, prior to his plea and sentence, Mr Cooper’s relative provided
considerable information and assistance to Victoria Police,2 including signing
Il rolice statements dated |l 2007.>* While there is no evidence to
suggest that Ms Gobbo played a direct role in Mr Cooper’s relative’s decision to
co-operate with and assist authorities, there is some evidence suggesting that
his decision to do so may have been influenced by the course that, Mr Cooper,
had taken in | 2006. As set out in the submissions in relation to Mr
Cooper, on I 2006, he elected to co-operate with and assist authorities.?
As addressed in Chapter 11 of the Narrative Submissions, it is submitted that
the relevant conduct of Ms Gobbo and members of Victoria Police, which led to
Mr Cooper’s decision to do so, may have been improper or illegal.?

40. Under examination during the committal proceedings of | I c"
I 2007, Mr Cooper’s relative gave evidence concerning the
circumstances in which he decided to co-operate with and assist the
authorities.?” In summary, Mr Cooper’s relative explained that, at some point
between I 2006 ancll 2006, his solicitor (being the solicitor then
acting for both | and Mr Cooper’s relative) advised him, in effect, to
consider whether he might follow |l in €'ecting to co-operate with and
assist police.?® Subsequently, Mr Cooper’s relative spoke | NN IH
I by telephone, who was in custody, during which they discussed the

21 See Narrative Submissions at Chapter 11.

22 See generally Un-tendered Victoria Police Summary of Extracts Mr Cooper’s relative,
VPL.4198.0001.0001

2 Un-tendered Reasons for Sentence R vl & Mr Cooper’s Relative [2007] VCC, il
2007, [96]-[97], [101], OPP.0053.0001.0009 @ .0377.

24 See Un-tendered Transcript of Plea R v il & Mr Cooper’s Relative [2007] VCC,

2007, OPP.0053.0001.0009 @ .0219-0226; Un-tendered Statements of Mr Cooper’s relative, |
_ 2007, OPP.0050.0002.0008.

> See Narrative Submissions at Chapter 11.

26 See Narrative Submissions at Chapter 11

27 See also Un-tendered Transcript of proceedings, The Police v Horty Mokbel, OPP.0053.0001.0008 @
.0177 ff.
28 See Un-tendered Transcript of proceedings, The Police v Horty Mokbel, 21 November 2007,
OPP.0053.0001.0008 @ .0120-0123.
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fact that Mr Cooper had commenced assisting police.? It was following that
conversation with Mr Cooper, that Mr Cooper’s relative himself commenced, in
Il 2006, providing assistance to the authorities and the statement making
process.3°

41. Based on the foregoing, it is submitted that it is open to find that there may
have been a causal link (even if indirect) between the conduct of Ms Gobbo
and Victoria Police that led Mr Cooper to agree to assist and co-operate with
authorities, and Mr Cooper’s relative’s subsequent decision to do so. On this
basis, it may be argued that the evidence and assistance which Mr Cooper’s
relative gave, and which was relied upon in subsequent proceedings, may have
been obtained illegally or impropriety by virtue of its causal connection (albeit
indirect) to the circumstances surrounding Mr Cooper. Whilst this point does
not alter the ways in which Mr Cooper’s relative’s case may have been
affected, it does have a flow-on effect in subsequent matters in which the
evidence of Mr Cooper’s relative was relied upon.3t

42. Itis important to recognise, as noted in the Legal Principles Submissions at
[222], that the assessment of the requisite causal connection, as part of the
broader considerations under section 138 of the Evidence Act 2008 (Vic), is a
matter for the courts. While the chain of causation may be indirect or arise
through various steps and still enliven section 138,32 where the causal link is
“tenuous’, this may affect the balancing exercise under section 138(3) and the
decision as to whether the evidence should be admitted or excluded.3

Submissions under Terms of Reference 1 and 2 in relation to
Mr Cooper’s Relative

43. Itis submitted that it is open to the Commissioner to find that the case of Mr
Cooper’s relative may have been affected by the conduct of Ms Gobbo as a
human source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

44. The extent to which the case of Mr Cooper’s relative may have been affected
can be measured by virtue of the following matters.

29 See Un-tendered Transcript of proceedings, The Police v Horty Mokbel, 21 November 2007,
OPP.0053.0001.0008 @ .0120-0123.

30 See Un-tendered Transcript of proceedings, The Police v Horty Mokbel, 21 November 2007,
OPP.0053.0001.0008 @ .0120-0123.

31 See, eg, the case studies of Milad Mokbel and Jacques El-Hage, in Volume 3.

32 See Legal Principles Submissions at [210], citing: R v Hill (2012) 6 ACTLR 167, 185 [98]-[99]
(Refshauge J); R v Petroulias [No 8] (2007) 175 A Crim R 417, 425 [25] (Johnson J). Re Lee (2009) 212
A Crim R 442, 449 [31] (Penfold J); DPP v Kaba (2014) 44 VR 526, 618 [337], 648 [472] (Bell J).

33 See Legal Principles Submissions at [220], citing: Kadir v The Queen (2020) 94 ALJR 168, 179 [41]
(Kiefel CJ, Bell, Keane, Nettle and Edelman JJ). See also Slater (a Pseudonym) v The Queen [2019]
VSCA 213, at [44]-[45].
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Conduct of Ms Gobbo

45. First, Category 1A% applies in that, between August 2004 and October 2005,3°
Ms Gobbo acted for Mr Cooper’s relative in relation to the case while she was a
human source,?¢ and did not disclose same to him.?

46. Secondly, Category 1B32 applies in that, in September 2005 and October 2005,
which was during the period that Ms Gobbo acted for Mr Cooper’s relative in
relation to the case, Ms Gobbo provided information in relation to him to
members of Victoria Police, and did not disclose same to him.3

47. The above conduct by Ms Gobbo under Categories 1A and 1B evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.4

48. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Paolice was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

49. There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:4

49.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Cooper’s relative;

49.2. inthe event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Cooper’s relative, appropriate
disclosure was made; or alternatively

49.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

34 See Legal Principles Submissions at [249].

35 See above analysis at [35].

36 See Legal Principles Submissions at [20].

37 See Legal Principles Submissions at [239].

38 See Legal Principles Submissions at [249].

3% See above analysis at [37].

40 See Legal Principles Submissions at [320]-[329] and [307]-[309].
41 See Legal Principles Submissions at [384] and [452]-[457].
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50.

51.

52.

53.

54.

55.

56.

57.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [49.1] were taken, and accordingly there
was the potential for the right of Mr Cooper’s relative to a fair trial to have been
interfered with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Cooper’s relative and/or his legal
representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.+

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.*3

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
conviction upon trial or guilty plea.*

Category 3A% applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B# applies in that, during the period Ms Gobbo acted for Mr
Cooper’s relative, she provided information in relation to him to members of
Victoria Police,*” and there was non-disclosure of same, and a failure to take
any steps to have potential issues of public interest immunity or matters of
state considered by the DPP or the VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

42 See Legal Principles Submissions at [380]-[385].

43 See Legal Principles Submissions at [351], [362]-[373].
44 See Legal Principles Submissions at [351], [374].

45 See Legal Principles Submissions at [465].

46 See Legal Principles Submissions at [465].

47 See above analysis at [37].
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CASE STUDY: ALEXANDRA
CVETANOVSKI

The Relevant Case of Mrs Alexandra Cvetanovski

1. The one relevant case concerning Mrs Cvetanovski arose from Operation
Waugh and comprised two counts of obtaining financial advantage by
deception.t

2. The charges related to Mrs Cvetanovski’'s involvement, together with her
husband, Mr Zlate Cvetanovski,? in fraudulent loan applications made to
Adelaide Bank.? The offending took place between 18 November 2003 and 10
May 2005.4 The offending was discovered in the course of investigations of
Purana Taskforce into Mr Zlate Cvetanovski.®

3. On 8 March 2007, Mrs Cvetanovski was arrested and charged in relation to the
offending.s In December 2007, following contested committal proceedings, she
was committed for trial.”

4, In November 2009, a trial commenced before the County Court but was
aborted because the prosecution sought to adduce evidence without prior
notice.t Ultimately, the proceedings resolved to pleas of guilty to the two counts
of obtaining financial advantage by deception.® In April 2010, following a plea
hearing before the County Court, Mrs Cvetanovski was sentenced, without
conviction, to serve a Community-based Order for two years.x

1 Un-tendered Presentment No C0705665.4, R v Alexandra Silvana Cvetanovski, 2007,
RCMPI.0028.0002.0002 @.0001-.0003; Un-tendered Reasons for Sentence, R v Alexandra Silvana
Cvetanovski [2010] VCC 0727, RCMPI1.0028.0002.0002 @.0090-.0113.

2 See Case Study of Mr Zlate Cvetanovski.

3 Un-tendered Reasons for Sentence, R v Alexandra Silvana Cvetanovski [2010] VCC 0727,
RCMPI.0028.0002.0002 @.0090-.0113, in particular at [1]-[7]; Un-tendered Crown Summary of Facts on
Plea, 23 April 2010, RCMPI1.0028.0002.0002 @.0004-.0006.

4 See Un-tendered Presentment No C0705665.4, R v Alexandra Silvana Cvetanovski, 2007,
RCMPI1.0028.0002.0002; Un-tendered Reasons for Sentence, R v Alexandra Silvana Cvetanovski
[2010] VCC 0727, RCMPI.0028.0002.0002 @.0090-.0113, in particular at [1]-[7]; Un-tendered Crown
Summary of Facts on Plea, 23 April 2010, RCMPI.0028.0002.0002 @.0004-.0006.

5 See Case Study of Mr Zlate Cvetanovski. See also Un-tendered Crown Summary of Facts on Plea, 23
April 2010, [18], RCMPI.0028.0002.0002 @.0005.

6 Un-tendered Reasons for Sentence, R v Alexandra Silvana Cvetanovski [2010] VCC 0727, [30],
RCMPI.0028.0002.0002 @.0090-.0113; See also Crown Summary of Facts on Plea, R v Alexandra
Silvana Cvetanovski [2010] VCC 0727, 23 April 2010, [18], RCMP1.0028.0002.0002 @. 0004-.0006.

7 Un-tendered Reasons for Sentence, R v Alexandra Silvana Cvetanovski [2010] VCC 0727, [30],
RCMPI1.0028.0002.0002 @.0090-.0113.

8 Un-tendered Reasons for Sentence, R v Alexandra Silvana Cvetanovski [2010] VCC 0727, [30],
RCMPI1.0028.0002.0002 @.0090-.0113.

9 Un-tendered Reasons for Sentence, R v Alexandra Silvana Cvetanovski [2010] VCC 0727, [30]-[31],
RCMPI1.0028.0002.0002 @.0090-.0113.

10 Un-tendered Reasons for Sentence, R v Alexandra Silvana Cvetanovski [2010] VCC 0727, [52],
RCMPI1.0028.0002.0002 @.0090-.0113.
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Ms Gobbo’s Legal Representation of Mrs Alexandra
Cvetanovski

5. Material before the Commission indicates that on 17 and 18 December 2007,
Ms Gobbo appeared on behalf of Mrs Cvetanovski in her committal hearing
before the Magistrates’ Court at Melbourne.

The Conduct of Ms Gobbo as a Human Source in relation to
Mrs Alexandra CvetanovskKi

6. Mrs Cvetanvoski was the subject of communications between Ms Gobbo (in
her capacity as human source) and Victoria Police before and during the period
that Ms Gobbo represented her.

Prior to Charge on 8 March 2007

7. Between 13 February 2006 and Mrs Cvetanovski’s arrest in March 2007, Ms
Gobbo provided extensive information to Victoria Police about Mrs
Cvetanovski’s husband, Mr Zlate Cvetanovski.:2 In that context, Ms Gobbo also
provided specific information that related to Mrs Cvetanovski.:3 In particular,
such information included:

7.1. information about Mrs Cvetanovski’'s name, and her relationship to Mr
Cvetanovski4
7.2. information about her employment 15

7.3. the visual identification of Mrs Cvetanovski by Ms Gobbo, in photos
taken at Mr Cooper’s birthday party in jjjjilj 2006

7.4. information about Ms Cvetanovski receiving a summons to
attend coercive hearings 1
7.5. information about private matters concerning Mrs Cvetanovski's

marriage,’® and other aspects of her personal life®

11 Exhibit RC1568 Ms Nicola Gobbo fee book 02, 18 December 2007, 13, MIN.5000.7000.0103 @.0115;
Exhibit RC0281 ICR3838 (115), 16 December 2007, 1527, VPL.2000.0003.3113; Exhibit RC1569
Meldrum & Hyland Barristers’ Clerk Nicola Gobbo Tax Invoice, 21 December 2007, 3,
GMH.0001.0001.0006 @.0003; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Nicola Gobbo
Statement of Account, 07 March 2019, 21, GMH.0001.0001.0002 @ 0021; Exhibit RC1898 Office of
Public Prosecutions Victoria, PRISM database list of appearances by Ms Nicola Gobbo, 17 December
2007, 68, OPP.0001.0004.0025 @.0092.

12 See Case Study of Mr Zlate Cvetanovski.

13 See: Exhibit RC0281 ICR3838 (018), 13 February 2006, 151, VPL.2000.0003.1737; Exhibit RC0281
ICR3838 (023), 20 March 2006, 198, VPL.2000.0003.1784; Exhibit RC0281 ICR3838 (035), 17 June
2006, 332, VPL.2000.0003.1918; Exhibit RC0281 ICR3838 (036) 23 June 2006, 341,
VPL.2000.0003.1927; Exhibit RC0281 ICR3838 (036), 25 June 2006, 342, VPL.2000.0003.1928; Exhibit
RC0281 ICR3838 (041), 14 August 2006, 392, VPL.2000.0003.1978; Exhibit RC0281 ICR3838 (051),
25 October 2006, 521, VPL.2000.0003.2107; Exhibit RC0281 ICR3838 (054), 26 November 2006, 566,
VPL.2000.0003.2152; Exhibit RC0281 ICR3838 (063), 26 January 2007, 615, VPL.2000.0003.2201.

14 See Exhibit RC0281 ICR3838 (018), 13 February 2006, 151, VPL.2000.0003.1737.

15 See Exhibit RC0281 ICR3838 (018), 13 February 2006, 151, VPL.2000.0003.1737.

16 See Exhibit RC0281 ICR3838 (023), 20 March 2006, 198, VPL.2000.0003.1784.

17 See Exhibit RC0281 ICR3838 (041), 14 August 2006, 392, VPL.2000.0003.1978.

18 See, eg: Exhibit RC0281 ICR3838 (051), 25 October 2006, 521, VPL.2000.0003.2107; Exhibit
RC0281 ICR3838 (054), 26 November 2006, 566, VPL.2000.0003.2152.

19 See eg: Exhibit RC0281 ICR3838 (063) 26 January 2007, 615, VPL.2000.0003.2201.
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7.6. information about Mr Cvetanovski apparently storing drug related
material at Mrs Cvetanovski’'s mother’s house®

7.7. suggesting to police
I

Between Charge on 8 March 2007 and Committal in December 2007

8.  Ms Gobbo continued to provide information to police about Mrs Cvetanovski in
the period following her arrest on 8 March 2007. Indeed, on the day after the
arrest, 9 March 2007, Ms Gobbo suggested to polic

.22 Further, in the week
that followed, Ms Gobbo gave police information about the source of funds for
Mrs Cvetanovski’s legal fees.z Later, on 15 June 2007, Ms Gobbo suggested

to police that |

9. Finally, on 16 December 2007, the eve of Mrs Cvetanovski’'s committal hearing,

Ms Gobbo told police that she “thinks |

.5 She also
expressed the view to police that Mrs Cvetanovski “will be committed” at the
hearing the following day.

Submissions under Terms of Reference 1 and 2 in relation to
Ms Alexandra Cvetanovski

10. Itis submitted that it is open to the Commissioner to find that the case of Mrs
Cvetanovski may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

11. The extent to which the case of Mrs Cvetanovski may have been affected can
be measured by virtue of the following matters.

Conduct of Ms Gobbo

12. First, Category 1A% applies in that, on 17 and 18 December 2007,2¢ Ms Gobbo
acted for Mrs Cvetanovski while she was a human source,?® and did not
disclose same to her.®

20 Exhibit RC0281 ICR3838 (051), 25 October 2006, 521, VPL.2000.0003.2107.
!
!
23 See, Exhibit RC0281 ICR3838 (070), 14 March 2006, 704, VPL.2000.0003.2290.

T
I
I

T
26 Exhibit RC0281 ICR3838 (115), 16 December 2007, 1527, VPL.2000.0003.3104.
27 See Legal Principles Submissions at [249].

28 See above analysis at [5].

2% See Legal Principles Submissions at [20].

30 See Legal Principles Submissions at [239].
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13. Secondly, Category 1B3t applies in that, between 13 February 2006 and 16
December 2007, which was before and during the period that Ms Gobbo acted
for Mrs Cvetanovski in relation to the case, Ms Gobbo provided information in
relation to her to members of Victoria Police and did not disclose same to her.32

14. The above conduct by Ms Gobbo under Categories 1A and 1B evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.3?

15. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, balil
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by Counsel Assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

16. There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:34

16.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mrs Cvetanovski;

16.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mrs Cvetanovski, appropriate
disclosure was made; or alternatively

16.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

17. In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [16.1] were taken, and accordingly there
was the potential for the right of Mrs Cvetanovski to a fair trial to have been
interfered with.

18. Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mrs Cvetanovski and/or her legal
representatives.

31 See Legal Principles Submissions at [249].

32 See above analysis at [7]-[9].

33 See Legal Principles Submissions at [320]-[329] and [307]-[309].
34 See Legal Principles Submissions at [384] and [452]-[457].

127|Page



This submission has been redacted due to a range of non-publication claims. These claims are yet to be resolved.

19.

20.

21.

22.

23.

24.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.3s

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.3®

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after her
guilty plea.?”

Category 3A3 applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B* applies in that, before and during the period Ms Gobbo acted for
Mr Cvetanovski, she provided information in relation to her to members of
Victoria Police, “ and there was non-disclosure of same, and a failure to take
any steps to have potential issues of public interest immunity or matters of
state considered by the DPP or the VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

35 See Legal Principles Submissions at [380]-[385].

36 See Legal Principles Submissions at [351], [362]-[373].
37 See Legal Principles Submissions at [351], [374].

38 See Legal Principles Submissions at [465].

39 See Legal Principles Submissions at [465].

40 See above analysis at [7]-[9].
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CASE STUDY: ZLATE CVETANOVSKI

1.  The submissions which follow concerning Mr Cvetanovski should be read in
conjunction with relevant parts of Chapters 10, 11 and 20 of the Narrative
Submissions which contain a detailed account of the conduct of Ms Gobbo and
members of Victoria Police in relation to Mr Cvetanovski.

The Relevant Cases of Zlate Cvetanovski

2. The relevant matters concerning Mr Zlate Cvetanovski comprise four cases, as
reflected in the following presentments and indictments:

2.1. Presentment X00990583 (CR-09-0083), arising from Operation Posse
(Posse Case);t

2.2. Presentment C0705665.5 (CR-07-02867), arising from Operation
Waugh (Waugh Case);2

2.3. Indictment C0906741.3 (CR-11-01669), arising from Operation
Coverdrive (Coverdrive Case);® and

2.4, Indictment Y03562453 (CR-11-02251), arising from Operation Mouse
(Mouse Case).*

3. Each case is summarised in turn.
The Posse Case

4.  The Posse Case concerned one charge of trafficking in a large commercial
guantity of methamphetamine between 1 June 2005 and 22 April 2006.5 The
prosecution case against Mr Cvetanovski alleged that he was involved with Mr
Cooper in manufacturing methylamphetamine at premises in Jjjjiil§ Preston
(Preston premises), and Jilill. Strathmore (Strathmore premises).® The
enterprise was said to be part of the “Mokbel crime syndicate”.”

1 See Un-tendered Reasons for Sentence, DPP v Cvetanovski (County Court of Victoria, Montgomery J,
13 April 2012), OPP.0004.0001.5232 [Restricted]; Un-tendered Presentment No. X00990583, R v
Cvetanovski, 2009, 1-15, RCMPI.0010.0002.0004 @.0001-.0015.

2 See Un-tendered Reasons for Sentence, DPP v Cvetanovski (County Court of Victoria, Montgomery J,
13 April 2012), OPP.0004.0001.5232. [Restricted]

3 See Un-tendered Reasons for Sentence, DPP v Cvetanovski [2014] VCC 71; Un-tendered Reasons
for Sentence, Zlate Cvetanovski v The Queen [2015] VSCA 65; Un-tendered Indictment No.
C0906741.3, DPP v Cvetanovski, 2011, 1-4, RCMPI1.0010.0002.0003 @.0064-.0067

4 See Un-tendered Reasons for Sentence, DPP v Cvetanovski [2014] VCC 71.

5 Un-tendered Reasons for Sentence, DPP v Cvetanovski (County Court of Victoria, Montgomery J, 13
April 2012), 2-3 [6], OPP.0004.0001.5232 @.5233-.5234 [Restricted]; Un-tendered Presentment No.
X00990583, R v Cvetanovski, 2009, 1-15, RCMPI1.0010.0002.0004 @.0001-.0015.

6 See Un-tendered Reasons for Sentence, DPP v Cvetanovski (County Court of Victoria, Montgomery J,
13 April 2012), 3 [7], OPP.0004.0001.5232 @.5234 [Restricted]; Un-tendered Amended Summary of
Prosecution Opening, DPP v Cvetanovski, 25 March 2011, 1-6, RCMPI1.0010.0002.0004 @.0016-.0021.
See also Un-tendered Summary of Prosecution Opening on the Hearing of the Plea, R v Cvetanovski,
16 February 2012, 1-9, RCMPI.0010.0002.0004 @.0427-.0435.

7 Un-tendered Amended Summary of Prosecution Opening, DPP v Cvetanovski, 25 March 2011, [1]
RCMPI1.0010.0002.0004 @.0016.
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5.  The evidence of Mr Cooper was central in the case.? Other notable witnesses
relied upon as part of the prosecution case included
.11 The informant in the case was Detective Senior Constable
Craig Hayes.’2 Other notable members of police named as witnesses on the
indictment included Mr Graham Evans, Mr Paul Rowe, Mr Dale Flynn, i
Mr Kelly , Mr James Coghlan, Mr Graham Evans, Mr Mark Sheridan and Mr
Pearce.s

6.  There was also other evidence relied upon, including material which arose from
the execution of search warrants at premises on Glenside |l EEEEE
I (Glenside Premises), and Cannes |l (Cannes
Il rremises),' as well as from search and surveillance warrants executed at
the Preston®s and Strathmore premises.2¢ It appears, however, that the
evidence obtained from the Glenside premises was ultimately excluded by the
trial judge.*”

8 Un-tendered Reasons for Sentence, DPP v Cvetanovski (County Court of Victoria, Montgomery J, 13
April 2012), 3 [7], 8 [42], OPP.0004.0001.5232 @.5234, .5239 [Restricted]. See also Exhibit RC1914
Confidential Memorandum on the Prosecution of Zlate Cvetanovski, 29 July 2016, exhibited in AB & EF
v CD [2017] VSC 350, exhibit JRC-8, 13, COR.1000.0001.0509 @.0013. The evidence of Cooper was
critical to the success of the prosecution case: Un-tendered Presentment No. X00990583, R v
Cvetanovski, 2009, 1-15, RCMPI.0010.0002.0004 @.0001-.0015; Un-tendered Amended Summary of
Prosecution Opening, DPP v Cvetanovski, 25 March 2011, 5 [13], RCMPI.0010.0002.0004 @.0020.

9 Un-tendered Presentment No. X00990583, R v Cvetanovski, 2009, 1-15, RCMPI1.0010.0002.0004
@.0001-.0015. See also Un-tendered Trial Judge’s charge, DPP v Cvetanovski, 6 July 2011, 56-60,
RCMPI.0010.0002.0004_0350 @.0397-.0402; Un-tendered Reasons for Sentence, DPP v Cvetanovski
(County Court of Victoria, Montgomery J, 13 April 2012), 6 [32], OPP.0004.0001.5232 @.5237
[Restricted].

10 Un-tendered Presentment No. X00990583, R v Cvetanovski, 2009, 1-15, RCMPI1.0010.0002.0004
@.0001-.0015. See also Transcript of Inspector Dale Flynn, 2 October 2019, 7044-7045,
TRN.2019.10.02.01 [unpublished]; Un-tendered Amended Summary of Prosecution Opening, DPP v
Cvetanovski, 25 March 2011, 4 [13] RCMPI.0010.0002.0004 @.0019; Un-tendered Trial Judge’s
charge, DPP v Cvetanovski, 6 July 2011, 47-52, RCMPI.0010.0002.0004 @.0397-.0402; Un-tendered
Summary of Prosecution Opening on the Hearing of the Plea, R v Cvetanovski, 16 February 2012, 5-6
[8], RCMPI.0010.0002.0004 @.0431-.0432; Un-tendered Reasons for Sentence, DPP v Cvetanovski
(County Court of Victoria, Montgomery J, 13 April 2012), 6 [32], OPP.0004.0001.5232 @.5237
[Restricted].

11 Un-tendered Presentment No. X00990583, R v Cvetanovski, 2009, 1-15, RCMP1.0010.0002.0004
@.0001-.0015. See also Transcript of Inspector Dale Flynn, 2 October 2019, 7044-7045,
TRN.2019.10.02.01 [unpublished]; Un-tendered Amended Summary of Prosecution Opening, DPP v
Cvetanovski, 25 March 2011, 4 [13] RCMPI.0010.0002.0004 @.0019; Un-tendered Trial Judge’s
charge, DPP v Cvetanovski, 6 July 2011, 52-56, RCMPI.0010.0002.0004_0350 @.0402-.0406; Un-
tendered Summary of Prosecution Opening on the Hearing of the Plea, R v Cvetanovski, 16 February
2012, 5-6 [8], RCMPI.0010.0002.0004 @.0431-.0432; Un-tendered Reasons for Sentence, DPP v
Cvetanovski (County Court of Victoria, Montgomery J, 13 April 2012), 6 [32], OPP.0004.0001.5232
@.5238 [Restricted].

12 See Exhibit RC1747 Victoria Police Offenders Processed Matrix, undated, 13, VPL.0100.0147.7069
@.0012; See especially Un-tendered Presentment No. X00990583, R v Cvetanovski, 2009, 1-15,
RCMPI1.0010.0002.0004 @.0001-.0015.

2 See

14 See Un-tendered Amended Summary of Prosecution Opening, DPP v Cvetanovski, 25 March 2011,
20 [17]-[18], RCMPI.0010.0002.0004 @.0020.

15 See Un-tendered Amended Summary of Prosecution Opening, DPP v Cvetanovski, 25 March 2011,
5-6 [19], RCMPI.0010.0002.0004 @.0020-.0021.

16 See Un-tendered Amended Summary of Prosecution Opening, DPP v Cvetanovski, 25 March 2011, 4
[13], 5 [15]-[16], RCMPI.0010.0002.0004 @.0019-.0020.

17 See Un-tendered Ruling, DPP v Cvetanovski, RCMPI1.0010.0002.0004 @.0028-.0038.
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7. On 25 April 2006, Mr Cvetanovski was arrested in relation to the Posse
offending, before being released without charge.:® He was subsequently
interviewed on 26 April 2006, 8 March 2007, and 15 April 2008.2° On each
occasion, he gave a “no comment” interview.2

8.  On 15 April 2008, he was charged and remanded in custody, before being
released on bail on 23 April 2008.2 Following subsequent trials in the County
Court,?2 Mr Cvetanovski was found guilty on 8 July 2011.2 According to the trial
judge, the prosecution case was “strong” and the guilty verdict “almost
inevitable”.24

9.  On 13 April 2012, he was sentenced in the County Court for the Posse Case
and Waugh Case together. The total effective sentence for both cases was 11
years’ imprisonment, with a non-parole period of nine years.z=

The Waugh Case

10. The Waugh Case concerned offending committed between 18 November 2003
and 26 February 2007, comprising three counts of obtaining property by
deception, and one count of attempting to obtain property by deception.2¢ The
charges related to fraudulent loan applications made by Mr Cvetanovski to
financial institutions.?” The informant in the case was Mr Craig Hayes.?

11. The case was the product of an investigation conducted by the Purana
Taskforce named Operation Waugh.? The prosecution case included reliance

18 See Un-tendered Amended Summary of Prosecution Opening, DPP v Cvetanovski, 25 March 2011, 6
[21], RCMPI.0010.0002.0004 @.0021.See also Un-tendered Amended Prosecution Submissions on
Plea, DPP v Zlate Cvetanovski, 17 December 2003, 1, RCMP1.0010.0002.0003 @.0085; Exhibit
RC0538 Statement of Inspector Dale Flynn, 12 June 2019, 11 [61], VPL.0014.0042.0001 @.0011.

19 See Un-tendered Amended Summary of Prosecution Opening, DPP v Cvetanovski, 25 March 2011, 6
[21], RCMPI.0010.0002.0004 @.0021.

20 See Un-tendered Amended Summary of Prosecution Opening, DPP v Cvetanovski, 25 March 2011, 6
[21], RCMPI.0010.0002.0004 @.0021.

21 See Un-tendered Prosecution Opening, DPP v Cvetanovski, October 2012, [1],
RCMPI1.0010.0002.0003 @.0068.

22 The two trials of Mr Cvetanovski in the Posse Case are addressed in more detail below.

23 See Un-tendered Reasons for Sentence, DPP v Cvetanovski (County Court of Victoria, Montgomery
J, 13 April 2012), 2 [2], OPP.0004.0001.5232 @.5233 [Restricted].

24 See Un-tendered Reasons for Sentence, DPP v Cvetanovski (County Court of Victoria, Montgomery
J, 13 April 2012), 19-10 [49], OPP.0004.0001.5232 @.5240-.5241 [Restricted].

25 Un-tendered Record of orders, Zlate Cvetanovski, 13 April 2012, 1-2, RCMPI1.0010.0002.0004
@.0730-.0731. See also Un-tendered Reasons for Sentence, DPP v Cvetanovski (County Court of
Victoria, Montgomery J, 13 April 2012), 12 [66], OPP.0004.0001.5232 @.5243 [Restricted]. As part of
the sentence, ancillary orders were made, namely disposal orders and an order that Mr Cvetanovski
undergo a forensic procedure for the taking of an intimate sample: Un-tendered Record of orders, Zlate
Cvetanovski, 13 April 2012, 1-2, RCMPI.0010.0002.0004 @.0730-.0731.

26 See Un-tendered Reasons for Sentence, DPP v Cvetanovski (County Court of Victoria, Montgomery
J, 13 April 2012), 2 [1], OPP.0004.0001.5232 @.5233 [Restricted]; Un-tendered Summary of
Prosecution Opening on the Hearing of the Plea, 27 February 2012, [1], RCMP1.0010.0002.0004
@.0555.

27 Un-tendered Reasons for Sentence, DPP v Cvetanovski (County Court of Victoria, Montgomery J, 13
April 2012), 2 [5], OPP.0004.0001.5232 @.5233 [Restricted]; See also Un-tendered Summary of
Prosecution Opening on the Hearing of the Plea, 27 February 2012, 1-2, RCMPI.0010.0002.0004
@.0555-.0556.

28 See Exhibit RC1747 Victoria Police Offenders Processed Matrix, undated, 14, VPL.0100.0147.7069
@.0013. See also Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of
appearances by Ms Nicola Gobbo, 17 December 2007, 68, OPP.0001.0004.0025 @.0092.

2% See Un-tendered Crown Summary for Case Conference, R v Alexandra Cvetanovski & Zlate
Cvetanovski, 7 February 2008, 3, OPP.0004.0001.5649 @.5651.
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upon evidence of telephone calls between January and February 2007, which
were obtained by telephone intercept warrants.2°

12. On 8 March 2007, Mr Cvetanovski was charged and bailed for the Waugh
offences.3t Mr Cvetanovski’'s wife, Mrs Alexandra Cvetanovski, was also
charged.® In December 2007, joint committal proceedings took place, at the
end of which both Mr and Mrs Cvetanovski were committed for trial.33

13. In 2011, Mr Cvetanovski was tried before the County Court and was found
guilty of the four offences.?** On 13 April 2012, he was sentenced in the County
Court for the Waugh and Posse cases together. As set out above, the total
effective sentence was 11 years’ imprisonment, with a non-parole period of
nine years.®

The Coverdrive Case

14. The Coverdrive Case involved five charges against Mr Cvetanovski relating to
the manufacturing and trafficking of amphetamines between 27 October 2008
and 27 February 2009, at premises in Tullamarine and Mount Wallace.3®

15. As part of the investigation, the police had installed surveillance devices at the
two premises and in vehicles driven by Mr Cvetanovski.3” Eventually, police
executed search warrants at the premises and seized large amounts of

30 See Un-tendered Crown Summary for Case Conference, R v Alexandra Cvetanovski & Zlate
Cvetanovski, 7 February 2008, 3, 5-7 OPP.0004.0001.5649 @.5651, .5653-5655; Un-tendered
Summary of Prosecution Opening on the Hearing of the Plea, 27 February 2012, 5 [40],
RCMPI.0010.0002.0004 @.0559. The telephone calls were also referred to in the course of the
prosecution final address at trial and the judge’s charge: Transcript of Proceedings, 782, 856, 863,
RCMPI1.0010.0002.0003, 0476, 0540, 0547.

31 31 Un-tendered Submissions on Pre-Sentence Detention, DPP v Zlate Cvetanovski, undated, [1],
OPP.0004.0002.3249 @.3249. See also Un-tendered Amended Prosecution Submissions on Plea, DPP
v Zlate Cvetanovski, 17 December 2003, 1, RCMP1.0010.0002.0003 @.0085; Un-tendered Summary of
Prosecution Opening on the Hearing of the Plea, 27 February 2012, 7 [53], RCMP1.0010.0002.0004
@.0561

32 See submissions in case study of Alexandra Cvetanovski.

33 See Exhibit RC1923 Office of Public Prosecutions Victoria list of Persons Represented by Ms Nicola
Gobbo from 2003-2009, 13, OPP.0001.0001.0001 @.0013; Un-tendered Transcript of Proceedings, The
Police v Alexandra and Zlate Cvetanovski (Melbourne Magistrates’ Court of Victoria, Magistrate
Rozencwajg, 17 December 2007), OPP.0006.0002.0007; Exhibit RC1569 Meldrum & Hyland Barristers’
Clerk Nicola Gobbo Statement of Account, 21 December 2007, 21, GMH.0001.0001.0002 @.0021;
Exhibit RC1841 Magistrates’ Court of Victoria record of Persons represented by Ms Nicola Gobbo, 18
December 2007, 20, MCV.0001.0001.0001 @.0018; Un-tendered Application for leave, Mr Zlate
Cvetanovski, 15 February 2019, 1-5, TEMPO011.

34 Un-tendered Reasons for Sentence, DPP v Cvetanovski (County Court of Victoria, Montgomery J, 13
April 2012), 2 [1], OPP.0004.0001.5232 @.5233 [Restricted].

35 See Un-tendered Record of orders, Zlate Cvetanovski, 13 April 2012, 1-2, RCMPI1.0010.0002.0004
@.0730-.0731; Un-tendered Reasons for Sentence, DPP v Cvetanovski (County Court of Victoria,
Montgomery J, 13 April 2012), 12 [66], OPP.0004.0001.5232 @.5243 [Restricted].

36 Un-tendered Indictment No. C0906741.3, DPP v Cvetanovski, 2011, 1-4, RCMP1.0010.0002.0003
@.0064-.0067; See Un-tendered Prosecution Opening, DPP v Cvetanovski, October 2012, 1-10,
RCMPI1.0010.0002.0003 @.0068-.0077; Un-tendered Reasons for Sentence, DPP v Cvetanovski [2014]
VCC 71, [1], [3]-[7], [14]-[28]; Un-tendered Reasons for Sentence, Zlate Cvetanovski v The Queen
[2015] VSCA 65, [4]-[21].

37 Un-tendered Prosecution Opening, DPP v Cvetanovski, October 2012, 1-10, RCMPI1.0010.0002.0003
@.0068-.0077; Un-tendered Reasons for Sentence, DPP v Cvetanovski [2014] VCC 71, [14]-[18]; See
Un-tendered Reasons for Sentence, Zlate Cvetanovski v The Queen [2015] VSCA 65, [4]-[21].
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substances, materials and equipment in connection with drug trafficking.3® That
material was the foundation of the charges.®

16. On 27 February 2009, Mr Cvetanovski was arrested, charged, and remanded
in custody for the Coverdrive offences.* On 24 August 2011, Mr Cvetanovski
entered pleas of guilty to the Coverdrive charges.* Following subsequent
unsuccessful attempts to challenge the validity of certain charges on the
indictment,*? plea hearings took place in December 2013 and January 2014 for
the Coverdrive and Mouse cases together. On 4 February 2014, Mr
Cvetanovski was sentenced in the County Court for the two cases. The total
effective sentence, taking into account both cases, was six years’
imprisonment.** Further, two years of the sentence was ordered to be served
cumulatively with the existing sentence imposed in the Posse and Waugh
cases, and a new non-parole period was set as six years and six months.* In
2015, Mr Cvetanovski unsuccessfully sought leave to appeal against his
convictions in the Coverdrive Case before the Victorian Court of Appeal.* The
grounds of appeal did not concern Ms Gobbo.#

The Mouse Case

17. The Mouse Case concerned two charges of obtaining a financial advantage by
deception, to a value of approximately $12,000, between 2 August 2007 and 27
March 2008.4¢ The offending was committed whilst Mr Cvetanovski was on balil
in the Waugh Case.* The offending the subject of the first charge was
uncovered following the execution of search warrants at Mr Cvetanovski’s
parents’ home inj . Avondale Heights, on 27 February 2009,
and at his ex-wife’s home in |l Essendon, on 6 March 2009.5° At
each location, police seized goods which had been obtained by fraudulent
credit card transactions.5t The offending the subject of the second charge was

38 Prosecution Opening [RCMP1.0010.0002.0003] at RCMP1.0010.0002.0003_0068-0077; Un-tendered,
DPP v Cvetanovski [2014] VCC 71 (4 February 2014) [10]-[20] (Coish J); See Un-tendered, Zlate
Cvetanovski v The Queen [2015] VSCA 65 (16 April 2015) [4]-[21].

39Prosecution Opening [RCMP1.0010.0002.0003] at RCMPI.0010.0002.0003_0068-0077; Un-tendered,
DPP v Cvetanovski [2014] VCC 71 (4 February 2014) [19]-[28] (Coish J).

40 Un-tendered, DPP v Cvetanovski [2014] VCC 71, [40]; See also Un-tendered Amended Prosecution
Submissions on Plea, DPP v Cvetanovski, 17 December 2013, 2, RCMPI1.0010.0002.0003 @.0086.

41 See Zlate Cvetanovski v The Queen [2015] VSCA 65, [22]; See also Un-tendered Amended
Prosecution Submissions on Plea, DPP v Cvetanovski, 17 December 2013, 2, RCMPI1.0010.0002.0003
@.0086.

42 See Zlate Cvetanovski v The Queen [2015] VSCA 65, [22]-[28].

43 See Zlate Cvetanovski v The Queen [2015] VSCA 65, [22]-[28]; DPP v Cvetanovski [2014] VCC 71.
44 See Zlate Cvetanovski v The Queen [2015] VSCA 65, [29]; DPP v Cvetanovski [2014] VCC 71, [56];
Un-tendered Record of Orders, 4 February 2014, RCMPI.0010.0002.0003 @.0196-0197. Disposal
orders were also made.

45 See Zlate Cvetanovski v The Queen [2015] VSCA 65, [30]; DPP v Cvetanovski [2014] VCC 71, [103].
46 See Zlate Cvetanovski v The Queen [2015] VSCA 65, [71]-[73].

47 See Zlate Cvetanovski v The Queen [2015] VSCA 65, [2].

48 Un-tendered Indictment Y03562453, DPP v Cvetanovski, undated, 1-8, RCMPI1.0010.0002.0003
@.0001-.0008.

49 DPP v Cvetanovski [2014] VCC 71, [37]; Un-tendered Record of Orders, 4 February 2014,
RCMPI1.0010.0002.0003 @.0195.

50 DPP v Cvetanovski [2014] VCC 71, [10]-[13]; See also Un-tendered Prosecution Opening on Plea,
DPP v Cvetanovski, 22 October 2012, 2, RCMPI1.0010.0002.0003 @.0010; Un-tendered Summary of
Prosecution Opening, DPP v Cvetanovski, 5 March 2012, RCMPI1.0010.0002.0003 @.0047.

51 Un-tendered DPP v Cvetanovski [2014] VCC 71, [10]-[13]; See also Un-tendered Prosecution
Opening on Plea, DPP v Cvetanovski, 22 October 2012, RCMP1.0010.0002.0003 @.0009-.0011.
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uncovered following the earlier execution of another search warrant at a
separate property in Queensland on 20 November 2007.52

18. On 27 February 2009, Mr Cvetanovski was arrested, charged, and remanded
in custody for the Mouse offences.® Ultimately, he pleaded guilty, and on 4
February 2014 he was sentenced in the County Court for the Mouse and
Coverdrive cases together. In the Mouse Case, he was sentenced to 10
months’ imprisonment on the first count and one month on the second count,
with certain orders as to cumulation and concurrency.>* The total effective
sentence, taking into account both cases, was six years’ imprisonment.s

Ms Gobbo’s Legal Representation of Mr Cvetanovski

19. There is conflicting material before the Commission as to the extent to which
Ms Gobbo acted as counsel for Mr Cvetanovski at relevant times. On the one
hand, in his submission to the Commission, dated 8 March 2019, Mr
Cvetanovski states, inter alia:5¢

[5] Ms Gobbo is well known to me. | regularly met Ms Nicola Gobbo
for legal advice between 2005 and 2009 and during this period | was
arrested and charged for various drug trafficking and deception
offences.

[6] | frequently discussed my charges and my wife’s charges (Mrs
Alexandra Cvetanovski) with Ms Gobbo and she represented both of
us at our committal hearing in December 2007.

[13] Following my arrest [in relation to the Posse Case] and before |
was interviewed, Ms Gobbo advised me not to speak to police.

20. Further, in the application for leave to appear before the Commission, filed on
behalf of Mr Cvetanovski, dated 15 February 2019, the following is stated, inter
alia:?

[Ms Gobbo] was [Mr] Cvetavnovski’s Counsel since 2005 when he
was first introduced to [her] through Cooper. [Ms Gobbo] appeared
on behalf of [Mr] Cvetanovski and his wife at the Magistrates Court
[sic] for a Committal Hearing (Operation Waugh) and although not
formally briefed, was providing ongoing legal and strategic advice to
[Mr] Cvetanovski between the years 2005 to 2008 in relation to
matters where he was charged and ultimately convicted of
(Operations Posse and Coverdrive).

52 DPP v Cvetanovski [2014] VCC 71, [10]-[13]; See also Un-tendered Prosecution Opening on Plea,
DPP v Cvetanovski, 22 October 2012, RCMPI.0010.0002.0003 @.0009-.0011.

53 DPP v Cvetanovski [2014] VCC 71, [40]; See also Un-tendered Amended Prosecution Submissions
on Plea, DPP v Cvetanovski, 17 December 2013, RCMPI1.0010.0002.0003 @.0085-.0086.

See DPP v Cvetanovski [2014] VCC 71, [48]-[61]; Un-tendered Record of Orders, 4 February 2014,
RCMPI1.0010.0002.0003 @.0195.

55 See Un-tendered, Zlate Cvetanovski v The Queen [2015] VSCA 65, [29]; Un-tendered Record of
Orders, 4 February 2014, RCMPI1.0010.0002.0003 @.0195.

56 Submission 054, Zlate Cvetanovski, 2 [5]-[6], [13], SUB.0054.0001.0001

57 Un-tendered Application for leave, Mr Zlate Cvetanovski, 15 February 2019, 1, TEMPO11. Further,
similar submissions were advanced in Un-tendered Application for leave, Mr Zlate Cvetanovski, 15
March 2019, 1, TEMPO011.
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21.

22.

23.

In addition, in Mr Cvetanovski’'s current appeal proceedings before the Court of
Appeal, he contends that Ms Gobbo was providing legal advice to him at
material times in relation to the Posse Case.?8

On the other hand, in her evidence before the Supreme Court in AB & EF v CD
[2017] VSC 350, Ms Gobbo said that she did not “recall” having appeared on
behalf of Mr Cvetanovski for any court hearing, but that she was “not sure”
about this.s® She accepted, however, that she “may have” had conversations
and discussions with Mr Cvetanovski’s then solicitor, Mr Cosimo Chiodo, in
relation to Mr Cvetanovski’s matters.t She also accepted that she had
engaged in “discussions ... in general terms” with Mr Cvetanovski about his
cases.®? She accepted that she had advised him upon his arrest and prior to his
interview on 25 April 2006 (in relation to the Posse Case), but she otherwise
gave evidence to the effect that she had not given him any other “legal
advice”.®* She was not asked about these matters in her evidence before the
Commission.

Documentary records are also conflicting. For example, according to records
produced to the Commission by the Office of Public Prosecutions, on 17
December 2007, Ms Gobbo appeared for both Mr Cvetanovski and his wife at
their joint committal proceedings in the Waugh Case.ss However, the cover
sheet of the transcript of those proceedings suggests that she appeared only
for Mrs Cvetanovski, and not Mr Cvetanovski, at the hearing.s¢ Ms Gobbo’s
clerk’s records®” and fee books,® as well as records produced by the

58 See Zlate Cvetanovski v The Queen [2020] VSCA 126, [17].

59 Exhibit RC1177 Transcript of Proceedings, AB & EF v CD (Supreme Court of Victoria, Ginnane J, 28
February 2017), 319-322, COR.1000.0001.0356 @98-101 [Restricted)].

60 Exhibit RC1177 Transcript of Proceedings, AB & EF v CD (Supreme Court of Victoria, Ginnane J, 28
February 2017), 319-321, COR.1000.0001.0356 @98-100 [Restricted)].

61 Exhibit RC1177 Transcript of Proceedings, AB & EF v CD (Supreme Court of Victoria, Ginnane J, 28
February 2017), 320-321, COR.1000.0001.0356 @99-100 [Restricted)].

62 Exhibit RC1177 Transcript of Proceedings, AB & EF v CD (Supreme Court of Victoria, Ginnane J, 28
February 2017), 322, COR.1000.0001.0356 @101 [Restricted].

63 Exhibit RC1177 Transcript of Proceedings, AB & EF v CD (Supreme Court of Victoria, Ginnane J, 1
March 2017), 421-423, COR.1000.0001.0367 @ 85-87. Ms Gobbo said that she had no “specific
recollection” of the content of the advice. Cf. Exhibit RC1911 Letter of Mr Zlate Cvetanovski to Hon.
Murray Kellam AO, 27 February 2015, Exhibit JRC-4 to Confidential Affidavit of Mr John R Champion
SC DPP sworn 2 August 2016, COR.1000.0003.0122, quoted in Exhibit RC1391 AB & EF v CD [2017]
VSC 350 (19 June 2017), 116-9 [402], COR.1000.0001.0002 @.0117 - @.0119

64 Exhibit RC1177 Transcript of Proceedings, AB & EF v CD (Supreme Court of Victoria, Ginnane J, 28
February 2017), 322, COR.1000.0001.0356 @101 [Restricted]; See also Un-tendered AB & EF v CD
[2017] VSC 350, 119 [405], COR.1000.0001.0002 @.0119 [Restricted)].

65 See Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by
Ms Nicola Gobbo,17 December 2007, 68, OPP.0001.0004.00025 @.0092.

66 See Un-tendered Transcript of Proceedings, The Police v Alexandra and Zlate Cvetanovski
(Melbourne Magistrates’ Court of Victoria, Magistrate Rozencwajg, 17 December 2007), 1,
OPP.0006.0002.0007 @.0007. It is noted that whilst Mr Cvetanovski is said to be represented by Mr
Chiodo on the cover sheet of the transcript, it appears that Ms Gobbo was the only defence counsel who
was addressed by the Magistrate and who conducted cross-examination of the witnesses, Transcript of
Proceedings, The Police v Alexandra and Zlate Cvetanovski (Melbourne Magistrates’ Court of Victoria,
Magistrate Rozencwajg, 17 December 2007), 5, 28, 36, 41, 50, 73, OPP.0006.0002.0007 @.0012,
.0035, .0043, .0048, .0058, .0081.

67 Exibit RC1569 Meldrum & Hyland Barristers’ Clerk Nicola Gobbo Statement of Account, 21 December
2007, 21, GMH.0001.0001.0002 @.0021. It is noted that Ms Gobbo’s court book has no entry for any
day in December 2007.

68 Exhibit RC1568 Ms Nicola Gobbo fee book 02, 18 December 2007, 13, MIN.5000.7000.0103 @.0115.
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Magistrates’ Court of Victoria,®® also suggest that she formally appeared only
for his wife at that hearing.

24. Whilst the material before the Commission concerning the issue is conflicting, it
is submitted that it is open to the Commissioner to find that Ms Gobbo did act
as a lawyer for Mr Cvetanovski between approximately 2005 and 2009, as he
claims. That submission is made on the basis that Ms Gobbo’s evidence in the
AB v CD proceedings was somewhat equivocal on the issue, whereas Mr
Cvetanovski’s contention on the matter is expressed with some certainty. The
OPP records, to an extent, corroborate the position taken by Mr Cvetanovski.
Further, as addressed below, the Informer Contact Reports (ICRs) and other
contemporaneous records of Ms Gobbo’s informing also make clear that Mr
Cvetanovski and Ms Gobbo were in ongoing contact between at least 2006 and
2008, which included communications about his legal matters.”® The analysis
below proceeds on the basis that Ms Gobbo did act as a lawyer for Mr
Cvetanovski between approximately 2005 and 2009.

The Conduct of Ms Gobbo as a Human Source in Relation to
Mr Cvetanovski

Relevant Conduct of Ms Gobbo and Victoria Police in relation to the Posse
Case

The Use of Ms Gobbo as a Human Source in Early 2006, prior to Mr
Cvetanovski’s First Arrest on 25 April 2006

25. It appears that Ms Gobbo first met Mr Cvetanovski in 2005, through his then
friend and associate, Mr Cooper.™ In early 2006, prior to Mr Cvetanovski’s
arrest on 25 April 2006, Ms Gobbo provided extensive information about him to
Victoria Police. In particular, such information included:

25.1. information concerning his alleged involvement in drug trafficking
activities™

69 Exhibit RC1841 Magistrates’ Court of Victoria record of Persons represented by Ms Nicola Gobbo, 18
December 2007, 20, MCV.0001.0001.0001 @.0018.

70 See generally, Un-tendered Victoria Police Summary of Extracts, Zlate Cvetanovski, 25 March 2019,
RCMPI1.0008.0001.0013.

71 See Exhibit RC0281 ICR3838 (015), 12 January 2006, 120, VPL.2000.0003.1706; See also Un-
tendered Application for leave, Mr Zlate Cvetanovski, 15 February 2019, 1, TEMPO11.

72 See, eg: Exhibit RC0281 ICR3838 (021), 6 March 2006, 178, VPL.2000.0003.1764; Exhibit RC0281
ICR3838 (025), 10 April 2006, 231, VPL.2000.0003.1817.
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25.2. information about his financial affairs,? including the suggestion that he
was engaged in alleged money laundering activities?

25.3. details of his email address? and telephone numbers?
25.4. information about the identifying features of his motor vehicles”
25.5. details of his family and personal life?

25.6. information about the persons with whom he was said to be
associated.™

26. During this period, numerous Information Reports (IRs) were prepared which
detailed information about Mr Cvetanovski that had been provided by Ms
Gobbo.# Further, some of the IRs were forwarded to members of the Purana
taskforce,® while on other occasions, the handlers appeared to have “updated”
members of Purana directly.s2

73 Exhibit RC0281 ICR3838 (015), 12 January 2006, 118, VPL.2000.0003.1704; Exhibit RC0281
ICR3838 (015), 12 January 2006, 120, VPL.2000.0003.1706; Exhibit RC0281 ICR3838 (017), 30
January 2006, 137, VPL.2000.0003.1723; Exhibit RC0281 ICR3838 (019), 21 February 2006, 160,
VPL.2000.0003.1746; Exhibit RC0281 ICR3838 (020), 24 February 2006, 166, VPL.2000.0003.1752;
Exhibit RC0281 ICR3838 (028), 18 April 2006, 250; VPL.2000.0003.1836; Also see Exhibit RC0283
Information Report IRSID361, 24 January 2006, 1, VPL.2000.0003.8477; Exhibit RC0283 Information
Report IRSID387, 21 February 2006, 1, VPL.2000.0003.8501; Exhibit RC0283 Information Report
IRSID407, 24 February 2006, 1, VPL.2000.0003.8519. For example, on 21 and 22 January 2006, she
told police, inter alia, that Mr Cvetanovski was a “money launderer” and that he was “the key to Cooper’s
[sic] money”: See Exhibit RC0281 ICR3838 (019), 21 February 2006, 160, VPL.2000.0003.1746; and
Exhibit RC0281 ICR3838 (019), 22 February 2006, 161, VPL.2000.0003.1747.

74 See eg, Exhibit RC0281 ICR3838 (015), 12 January 2006, 120, VPL.2000.0003.1706; Exhibit
RC0281 ICR3838 (019), 21 February 2006, 160, VPL.2000.0003.1746; and Exhibit RC0281 ICR3838
(019), 22 February 2006, 161, VPL.2000.0003.1747.

75 Exhibit RC0283 Information Report IRSID361, 24 January 2006, 1, VPL.2000.0003.8477; Exhibit
RC0281 ICR3838 (015), 12 January 2006, 120, VPL.2000.0003.1706.

76 Exhibit RC0283 Information Report IRSID387, 21 February 2006, 1, VPL.2000.0003.8501; Exhibit
RC0283 Information Report IRSID375, 17 February 2006, 1, VPL.2000.0003.8491; Exhibit RC0281
ICR3838 (018), 13 February 2006, 151, VPL.2000.0003.1737; Exhibit RC0281 ICR3838 (019), 21
February 2006, 161, VPL.2000.0003.1747.

77 Exhibit RC0281 ICR3838 (015), 12 January 2006, 121, VPL.2000.0003.1707; Exhibit RC0283
Information Report IRSID361, 24 January 2006, 1, VPL.2000.0003.8477; Exhibit RC0281 ICR3838
(018), 13 February 2006, 151, VPL.2000.0003.1737.

78 Exhibit RC0281 ICR3838 (015), 12 January 2006, 121, VPL.2000.0003.1707.

79 Exhibit RC0281 ICR3838 (015), 12 January 2006, 120, VPL.2000.0003.1706; Exhibit RC0281
ICR3838 (018), 13 February 2006, 151, VPL.2000.0003.1737; See also Exhibit RC0283 Information
Report IRSID537, 26 April 2006, 1, VPL.2000.0003.8643 (this information was directed to Mr James
(Jim) O’Brien at Purana); Exhibit RC0283 Information Report IRSID410, 24 February 2006, 1,
VPL.2000.0003.8522; Exhibit RC0283 Information Report IRSID387, 21 February 2006, 1,
VPL.2000.0003.8501; See Exhibit RC0283 Information Report IRSID407, 24 February 2006, 1,
VPL.2000.0003.8519; See Exhibit RC0283 Information Report IRSID361, 24 January 2006, 1,
VPL.2000.0003.8477.

80 See, for example, Exhibit RC0283 Information Report IRSID361, 24 January 2006, 1,
VPL.2000.0003.8477; Exhibit RC0283 Information Report IRSID387, 21 February 2006, 1,
VPL.2000.0003.8501; Exhibit RC0283 Information Report IRSID407, 24 February 2006, 1,
VPL.2000.0003.8519; Exhibit RC0283 Information Report IRSID410, 24 February 2006, 1,
VPL.2000.0003.8522; Exhibit RC0283 Information Report IRSID458, 5 March 2006, 1,
VPL.2000.0003.8573; Exhibit RC0283 Information Report IRSID537, 26 April 2006, 1,
VPL.2000.0003.8643.

81 Exhibit RC0283 Information Report IRSID537, 26 April 2006, 1, VPL.2000.0003.8643.

82 Exhibit RC0281 ICR3838 (015), 9 January 2006, 113, VPL.2000.0003.1699; Exhibit RC0281
ICR3838 (027), 13 April 2006, 241, VPL.2000.0003.1827; Exhibit RC0281 ICR3838 (028), 22 April
2006, 259, VPL.2000.0003.1845; Exhibit RC0281 ICR3838 (028), 24 April 2006, 264,
VPL.2000.0003.1850.
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27. In addition, at least one telephone intercept warrant and five search warrants
were obtained in April 2006 targeting Mr Zlate Cvetanovski under Operation
Posse. The applications for these warrants were based upon three separate
affidavits (each of which, as noted below, relied in part upon intelligence from
Ms Gobbo):

27.1. First, the affidavit of Detective Acting Inspector James (Jim) O’Brien,
sworn on 21 April 2006,% was relied upon in the successful application
for two warrants, namely:

27.1.1. SW84/06 — a search warrant, granted on 21 April 2006,
targeting Commonwealth Bank of Australia records in relation
to accounts in the names of Mr Zlate Cvetanovski and Ms
Alexandra Cvetanovski; & and

27.1.2. SW86/06 — a search warrant, granted on 21 April 2006,
targeting Adelaide Bank records in relation to accounts in the
names of Mr Zlate Cvetanovski and Ms Alexandra
Cvetanovski.®

27.2. Secondly, the affidavit of Detective Acting Senior Sergeant Dale Flynn,
sworn on 21 April 2006,% was relied upon in the successful application
for three warrants, namely:

27.2.1. SW90/06 — a search warrant, granted on 21 April 2006,
targeting a property in | Avondale Heights; &

27.2.2. SW92/06 — a search warrant, granted on 21 April 2006,
targeting the Cannes Jjjjj premises; ® and

27.2.3. SW94/06 — a search warrant, granted on 21 April 2006,
targeting the Glenside premises.#°

28. Thirdly, the affidavit of Detective Senior Sergeant Russell Fletcher (based upon
information provided by Detective Sergeant Dale Flynn®), sworn 21 April 2006,
was relied upon in the successful application for one warrant, namely D02715,
a telephone intercept warrant, granted on 21 April 2006, targeting a mobile
telephone utilised by Mr Zlate Cvetanovski.°* Evidence before the Commission
indicates that this warrant was revoked on 26 April 2006.92

29. All three of the foregoing affidavits make express reference to information
obtained by Ms Gobbo (as “Informer 21803838”).93

83 See Un-tendered Affidavit of Mr James (Jim) O’Brien, sworn 21 April 2006, VPL.2100.0016.0001.

84 See Un-tendered Warrant SW84/06, 21 April 2006, VPL.2100.0019.0021.

85 See Un-tendered Warrant SW86/06, 21 April 2006, VPL.2100.0019.0022.

86 See Exhibit RC0733 Affidavit of Inspector Dale Flynn, sworn 21 April 2006, VPL.0005.0035.1204.

87 See Un-tendered Warrant SW90/06, 21 April 2006, VPL.2100.0021.0005.

88 See Un-tendered Warrant SW92/06, 21 April 2006 OPP.0007.0003.0593.

89 See Un-tendered Warrant SW94/06, 21 April 2006 OPP.0007.0003.0594.

9% See Un-tendered Affidavit of Detective Senior Sergeant Russell Fletcher, sworn 21 April 2006, 2 [6]
VPL.2100.0004.0001 @.0002.

91 See Un-tendered Warrant D02715, 21 April 2006, VPL.2100.0009.0024.

92 See Un-tendered Schedule A, Affidavit of Detective Senior Sergeant Russell Fletcher, sworn 19
February 2008, 26 VPL.2100.0004.0156 @.0181.

93 Un-tendered Affidavit of Mr James (Jim) O’Brien, sworn 21 April 2006, 2 [18], 3 [18], [26], 4 [27], [35],
[36], 5 [36], [37], [38], [42], [43], 6 [43], [46], [47], [49], 7 [50], VPL.2100.0016.0001 @.0002-.0007;
Exhibit RC0733 Affidavit of Inspector Dale Flynn, sworn 21 April 2006, 2, VPL.0005.0035.1204 @.1205;
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Relevant Conduct of Ms Gobbo and Victoria Police in relation to Mr Cooper

30. The conduct of Ms Gobbo and various members of Victoria Police in relation to
Mr Cooper is also relevant to an assessment of Mr Cvetanovski’s matter. As
set out in the Narrative Submissions at Chapter 11, it is submitted that the
conduct of Ms Gobbo and members of Victoria Police in relation to Mr Cooper
may have been improper or unlawful. In particular, for the reasons set out in
that section of the submissions, it is submitted that such conduct led to, inter
alia:

30.1. the discovery of the offending the subject of Operation Posse
30.2. Mr Cooper being arrested in Operation Posse

30.3. Mr Cooper deciding to agree to co-operate with and assist the
authorities, including by making statements implicating others and
undertaking to give evidence in subsequent prosecutions; and (it
follows)

30.4. the evidence of Mr Cooper being relied upon in the prosecution of Mr
Cvetanovski (among others).

31. As noted below, on this basis, it may be argued that the evidence of Mr
Cooper, relied upon in the prosecution of Mr Cvetanovski in the Posse Case,
may have been obtained in consequence of improper or illegal conduct, and
such evidence may therefore have been liable to exclusion. It is submitted that
the absence of any disclosure meant that Mr Cvetanovski may have been
deprived of any opportunity to object to the admissibility of this evidence.

32. Further, as set out in the Case Studies of | NN
I that it is open to find that there may have been a causal link (even if
indirect) between the conduct of Ms Gobbo and Victoria Police which led Mr
Cooper to agree to assist and co-operate with authorities, and to those
persons’ respective subsequent decisions to do so. On this basis, it may be
argued that the evidence of | - '<licd upon in the
prosecution of Mr Cvetanovski, may have been obtained illegally or improperly
by virtue of its causal connection (even if indirect) to the circumstances
surrounding Mr Cooper.

Conduct of Ms Gobbo and Victoria Police surrounding Mr
Cvetanovski’s First Arrest on 25 April 2006

33. Inthe days between Mr Cooper’s arrest on 22 April 2006, and Mr
Cvetanovski’s arrest on 25 April 2006, Ms Gobbo was in ongoing contact with
Mr Cvetanovski. In particular, according to the ICRs:

33.1. On 23 April 2006, Ms Gobbo met Mr Cvetanovski at the car wash
business (in which she was a part-owner), and immediately afterwards

Un-tendered Affidavit of Detective Senior Sergeant Russell Fletcher, sworn 21 April 2006 at 6-7 [27], 13-
14 [37], 15 [43], 18 [50], 20 [58], 21 [59], 22 [66], 23-24 [68], 26-27 [72], 30 [79], [80], 31 [82], 33-34 [88],
36 [93], 38-41 [102]-[107] VPL.2100.0004.0001 @.0006-.0007, .0013-.0014, .0015, .0018, @.0020-
.0024, .0026-.0027, .0030, .0031, .0033-.0034, .0036, .0038-.0041.
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reported their discussion to Mr Peter Smith.** The relevant ICR entry
records as follows:

Saw CVETANOVSKI at car wash, he is very paranoid, he rang 3 x
times from public phone box. CVETANOVSKI has spoken to
COOPER, but he (CVETANOVSKI ) thinks he is being watched. HS
[human source] believes COOPER said the right thing to
CVETANOVSKI, he is just paranoid, and HS reassured him. HS told
CVETANOVSKI has not heard from COOPER. (Obvious problem if
CVETANOVSKI finds out this is not true and tells others). HS told
CVETANOVSKI to adv if hears from COOPER. BICKLEY rang
CVETANOVSKI twice but he wouldn’t answer.

33.2. On 24 April 2006, Mr Cvetanovski met Ms Gobbo at her chambers,
after which she conveyed detail of their discussions to Mr Peter
Smith.%¢ In particular, she reported to Mr Peter Smith that she had
“advise[d] Cvetanovski re arrest procedures etc”.?

34. This occurred in the context of Ms Gobbo’s efforts to generally assist Victoria
Police in Operation Posse in the days following 22 April 2006. As set out in
Chapter 11 of the Narrative Submissions, she did so by, inter alia:

34.1. keeping quiet, and not communicating to anyone what had occurred in
respect of Mr Cooper’s arrest and his subsequent assistance to police®

34.2. communicating with members of Victoria Police to ensure that Mr
Cvetanovski did not hold any suspicions in relation to Mr Cooper

34.3. communicating with Mr Cooper in order to provide him with comfort
and reassurance, in order that he would be encouraged to continue to
co-operate with and assist police.°

35. On 25 April 2006, Mr Cvetanovski was arrested.2°t Upon his arrest, he
requested to confer with Ms Gobbo, which was facilitated by Victoria Police.102
Ms Gobbo attended on Mr Cvetanovski and advised®® him to remain silent and
answer ‘no comment’ to all police questions.24 On that evening, Mr

94 Exhibit RC0281 ICR3838 (028), 23 April 2006, 262, VPL.2000.0003.1848.

95 Exhibit RC0281 ICR3838 (028), 23 April 2006, 262, VPL.2000.0003.1848.

96 Exhibit RC0281 ICR3838 (028), 24 April 2006, 265-266, VPL.2000.0003.1851 and

VPL.2000.0003.1852.

97 Exhibit RC0281 ICR3838 (028), 24 April 2006, 266, VPL.2000.0003.1852.

98 Transcript of Inspector Dale Flynn, 1 October 2019, 6882, TRN.2019.10.01.01 [not yet published]..

99 Exhibit RC0394 Mr Sandy White diary, 23 April 2006, 52-54, VPL.2000.0001.0677 @.0728-0730;

Transcript of Inspector Dale Flynn, 1 October 2019, 6882-6887, 6891-6894, TRN.2019.10.01.01 [not yet

published]; Exhibit RC0281 ICR3838 (028), 23 April 2006, 261-262, VPL.2000.0003.1847-.1848.

100 Transcript of Inspector Dale Flynn, 1 October 2019, 6875-6876, 6889, 6891, TRN.2019.10.01.01 [not
yet published].

101 Exhibit RC0726 Statement of Detective Sergeant Craig Hayes, 25 July 2019, 6 [38],

VPL.0014.0044.0001 @.0006.

102 Exhibit RC0538 Statement of Inspector Dale Flynn, 12 June 2019, 11 [61], VPL.0014.0042.0001

@.0011.

103 Exhibit RC1911 Letter of Mr Zlate Cvetanovski to Hon. Murray Kellam AO, 27 February 2015, Exhibit

JRC-4 to Confidential Affidavit of Mr John R Champion SC DPP sworn 2 August 2016,

COR.1000.0003.0122, quoted in Exhibit RC1391 AB & EF v CD [2017] VSC 350 (19 June 2017), 116-9

[402], COR.1000.0001.0002 @.0117-.0119.

104 See Exhibit RC1911 Letter of Mr Zlate Cvetanovski to Hon. Murray Kellam AO, 27 February 2015,

Exhibit JRC-4 to Confidential Affidavit of Mr John R Champion SC DPP sworn 2 August 2016,

COR.1000.0003.0122, quoted in Exhibit RC1391 AB & EF v CD [2017] VSC 350 (19 June 2017), 116-9

[402], COR.1000.0001.0002 @.0117-.0119; See also Submission 054 Zlate Cvetanovski, 2 [13],

SUB.0054.0001.0001.
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Cvetanovski gave “no comment” records of interview.1%s He was then released
pending enquiries.*s A more detailed account of the circumstances of Mr
Cvetanovski’s arrest, and the relevant conduct of Ms Gobbo and members of
Victoria Police, is set out in Chapter 10 of the Narrative Submissions.

Relevant Conduct Between 25 April 2006 and 15 April 2008
(Date of Charge in the Posse Case)

36. In the period following Mr Cvetanovski’s arrest on 25 April 2006, Ms Gobbo
continued to maintain close contact with him. Members of Victoria Police also
continued to engage with Ms Gobbo (in her capacity as a human source) in
relation to Mr Cvetanovski. For example, according to the ICRs:

36.1. On 1 May 2006, the ICRs note that Mr Cvetanovski rang Ms Gobbo
“with more questions”.17

36.2. On 3 May 2006, the ICRs note that Mr Cvetanovski attended Ms
Gobbo’s office “asking if he will be charged”.1¢

36.3. On 15 May 2006, Mr Peter Smith advised Ms Gobbo that Mr
Cvetanovski was “not to be arrested at this time”, based on information
he had received from Mr O’Brien. The ICR entry notes that Mr O’Brien
gave Mr Peter Smith permission to convey that intelligence to Ms
Gobbo.100

36.4. Later that same day, 15 May 2006, Ms Gobbo again met with Mr
Cvetanovski, after which she conveyed details of their discussion to Mr
Peter Smith.110

36.5. On 22 May 2006, Ms Gobbo told Mr Peter Smith she had spoken at
length with Detective Sergeant Jim Coghlan in relation to affidavits
relating to restraining orders against Mr Cvetanovski, and there being
confidential affidavits on the court file.1t

36.6. On 24 May 200612 and 27 May 2006,* Ms Gobbo had further
meetings with Mr Cvetanovski. On each occasion, after the meetings,
she conveyed the content of their discussions to her handlers.114

36.7. On 30 May 2006, Ms Gobbo told her handler, Mr Green, that Mr
Cvetanovski had provided her with his confiscation papers.t

36.8. On 10 June 2006, Ms Gobbo told Mr Green that Mr Cooper had
contacted her very angry at Mr Cvetanovski in relation to his lack of

105 Exhibit RC0560 Inspector Dale Flynn diary, 26 April 2006, 287, VPL.0010.0007.0209 @.0221;
Exhibit RC1381 Detective Sergeant Paul Rowe diary, 26 April 2006, 5, VPL.0010.0003.0002 @.0121.
106 Exhibit RC0726 Statement of Detective Sergeant Craig Hayes, 25 July 2019, 6 [38],
VPL.0014.0044.0001 @.0006.

107 Exhibit RC0281 ICR3838 (030), 1 May 2006, 278, VPL.2000.0003.1864.

108 Exhibit RC0281 ICR3838 (030), 3 May 2006, 281, VPL.2000.0003.1867.

109 Exhibit RC0281 ICR3838 (031), 15 May 2006, 298, VPL.2000.0003.1884.

110 Exhibit RC0281 ICR3838 (031), 15 May 2006, 299, VPL.2000.0003.1885.

111 Exhibit RC0281 ICR3838 (032), 22 May 2006, 305, VPL.2000.0003.1891.

112 Exhibit RC0281 ICR3838 (032), 22 May 2006, 308, VPL.2000.0003.1894.

113 Exhibit RC0281 ICR3838 (033), 27 May 2006, 311, VPL.2000.0003.1897.

114 Exhibit RC0281 ICR3838 (032), 22 May 2006, 308, VPL.2000.0003.1894; Exhibit RC0281 ICR3838
(033), 27 May 2006, 311, VPL.2000.0003.1897.

115 Exhibit RC0281 ICR3838 (033), 30 May 2006, 312, VPL.2000.0003.1898.
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financial support, and that Mr Cooper wanted Ms Gobbo to contact Mr
Cvetanovski and tell him not to contact him further.11¢

36.9. On 11 June 2006, Ms Gobbo told Mr Green that Mr Cvetanovski had
visited Mr Cooper in custody, and that a message should be provided
to Mr Flynn that Mr Cooper wanted to amend some of his statements
about Mr Cvetanovski.t

36.10. On 12 June 2006, Ms Gobbo told Mr Green that Mr Cooper wanted Mr
Cvetanovski off his visitors list as he had cost him money, and Mr
Cooper believed that Mr Cvetanovski was responsible for his arrest.118

36.11. On 23 June 2006, Ms Gobbo expressed concern to Mr Peter Smith
about Mr Cooper and indicated she would visit that weekend. Ms
Gobbo also suggested that Mr Cvetanovski, who was planning to visit
Mr Cooper, be prevented from doing so. Ms Gobbo’s controller, Mr
Sandy White, was notified and arrangements were then made with
Detective Inspector Ryan and Detective Acting Senior Sergeant Kelly
of Purana to have Mr Cvetanovski’s visit disallowed. Later, further
concern was raised by Ms Gobbo about Mr Cvetanovski sending in his
wife and she was disallowed as well.1*®

37. Ms Gobbo’s association with Mr Cvetanovski continued through to 15 April
2008, when he was charged in the Posse Case. During this period, she
continued to provide information in relation to him to Victoria Police, including:

37.1. further identifying details of his motor vehicles!

37.2. details of the venues he frequented:2:

37.3. updates as to his telephone numberst22

37.4. details of a coercive hearing summons served upon him 123
37.5. details of his financial and business affairs

37.6. information about persons with whom he was said to be associating.1?

116 Exhibit RC0281 ICR3838 (034), 10 June 2006, 326, VPL.2000.0003.1912.
117 Exhibit RC0281 ICR3838 (035), 11 June 2006, 327, VPL.2000.0003.1913.
118 Exhibit RC0281 ICR 3838 (035), 12 June 2006, 328, VPL.2000.0003.1914.

I

120 Exhibit RC0281 ICR 3838 (033), 28 May 2006, 311, VPL.2000.0003.1897; Exhibit RC0281 ICR 3838
(063), 26 January 2007, 615, VPL.2000.0003.2201; Exhibit RC0283 Information Report IRSID730, 28
May 2006, 1, VPL.2000.0003.8709.

121 Exhibit RC0281 ICR 3838 (039), 25 July 2006, 369, VPL.2000.0003.1955.

122 Exhibit RC0281 ICR 3838 (044), 8 September 2006, 418, VPL.2000.0003.2004; Exhibit RC0283
Information Report IRSID845, 8 September 2006, 1, VPL.2000.0003.8871; Exhibit RC0281 ICR 3838
(063), 22 January 2007, 610, VPL.2000.0003.2196; Exhibit RC0281 ICR 2958 (046), 21 November
2008, 711, VPL.2000.0003.1451.

123 Exhibit RC0281 ICR 3838 (041), 14 August 2006, 392, VPL.2000.0003.1978.

124 Exhibit RC0281 ICR 3838 (051), 27 October 2006, 526, VPL.2000.0003.2112; Exhibit RC0281 ICR
3838 (052), 10 November 2006, 550, VPL.2000.0003.2136; Exhibit RC0281 ICR 3838 (063), 26
January 2007, 615, VPL.2000.0003.2201; Exhibit RC0283 Information Report IRSID797, 20 August
2006, 1, VPL.2000.0003.8814.

125 Exhibit RC0281 ICR 3838 (033), 30 May 2006, 312, VPL.2000.0003.1898; Exhibit RC0281 ICR 3838
(042), 20 August 2006, 401, VPL.2000.0003.1987; Exhibit RC0281 ICR 3838 (063), 26 January 2007,
615, VPL.2000.0003.2201; Exhibit RC0281 ICR 3838 (064), 30 January 2007, 619,
VPL.2000.0003.2205; Exhibit RC0281 ICR 3838 (064), 23 March 2007, 728, VPL.2000.0003.2314; See
also Exhibit RC0283 Information Report IRSID797, 20 August 2006, 1, VPL.2000.0003.8814; Exhibit
RC0283 Information Report IRSID734, 30 May 2006, 1, VPL.2000.0003.8714.
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38. At this time, Ms Gobbo also provided her handlers with information adverse to
Mr Cvetanovski’s interests which she had obtained by virtue of her relationship
with Mr Cooper. For example, on 20 August 2006, she gave police specific
information relating to Mr Cvetanovski's possession of substances and
activities in relation to the manufacture of drugs, which she had learnt from Mr
Cooper.12¢ Separately, in June 2007, she reported to her handlers that Mr
Cvetanovski had “moved out of home” and was “living with [a] female in breach
of his bail”.17

39. Further, on 3 September 2006, following a visit to Mr Cooper in prison, Ms
Gobbo told her handlers that he was “ready to set Steve [Cvetanovski] up with
Police”.122 On 15 October 2006, she expressed her view to police that Mr
Cvetanovski would be “in the process of cooking today using the information
provided by Cooper”.129

40. On 30 October 2006, Ms Gobbo met with her handlers for the purpose of
allowing her to peruse briefs of evidence against a number of persons, in
relation to Operation Posse.’3° During the meeting, having perused the briefs,
Ms Gobbo advised police on the state of a brief of evidence against Mr Cooper,
and commented that Mr Cvetanovski, among others, was “still to be
charged”.z3t According to the ICRs, she advised police that he was “clearly
identified ... will be able to argue re bail that [he] knew and did not flee
jurisdiction”.’32 The ICRs record that she also commented “CVET - first proof
there is evidence against him”.13* Ms Gobbo’s commentary and advice was
passed on by the Source Development Unit to Mr Flynn verbally.23¢ Under
cross-examination before the Commission, Mr Flynn accepted that, with the
benefit of hindsight, his receipt of such information from Ms Gobbo in the
circumstances described above, was “rather extraordinary”.135

41. In addition, it appears that, during this time, Ms Gobbo was actively suggesting

to Victoria Police that |

I, |1 [ate
November 2006, Ms Gobbo told police that Mr Cvetanovski’'s wife had “burst
into tears claiming that her marriage was stuffed”, and suggested tha i i

.13¢ She made similar suggestions in March 2007%7 and
December 2007.1%8

126 See Exhibit RC0281 ICR 3838 (042), 20 August 2006, 401, VPL.2000.0003.1987; Exhibit RC0283
Information Report IRSID797, 20 August 2006, 1, VPL.2000.0003.8814.

127 Exhibit RC0281 ICR 3838 (082), 5 June 2007, 880, VPL.2000.0003.2466.

128 Exhibit RC0281 ICR 3838 (044), 3 September 2006, 414, VPL.2000.0003.2000.

129 Exhibit RC0281 ICR 3838 (048), 15 October 2006, 482, VPL.2000.0003.2068.

130 Exhibit RC0281 ICR 3838 (051), 30 October 2006, 528, VPL.2000.0003.2114; See also Transcript of
Inspector Dale Flynn, 2 October 2019, 7089-7090, RCMP1.0159.0001.0006.

131 Exhibit RC0281 ICR 3838 (051), 30 October 2006, 532-533, VPL.2000.0003.2118-
VPL.2000.0003.2119; See also Transcript of Inspector Dale Flynn, 2 October 2019, 7091,
RCMPI.0159.0001.0006.

132 Exhibit RC0281 ICR 3838 (051), 30 October 2006, 533, VPL.2000.0003.2119.

133 Exhibit RC0281 ICR 3838 (051), 30 October 2006, 533, VPL.2000.0003.2119.

134 See Exhibit RC0281 ICR 3838 (051), 30 October 2006, 533, VPL.2000.0003.2119; Transcript of
Inspector Dale Flynn, 2 October 2019, 7091-7092, RCMP1.0159.0001.0006.

135 Transcript of Inspector Dale Flynn, 2 October 2019, 7094, RCMPI.0159.0001.0006.
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42. Subsequently, on 30 January 2008, Ms Gobbo met her handlers and told them,
inter alia, that Mr Cvetanovski “should have been charged”, in an apparent
reference to her view of the evidence obtained in Operation Posse.13

Relevant Conduct Upon and Following Mr Cvetanovski’s
Arrest and Charge on 15 April 2008

43. Upon his arrest on 15 April 2008, Mr Cvetanovski contacted Ms Gobbo.40
Whilst she appears to have been cognisant of a “possible conflict” in acting for
him at that time, she was nevertheless prepared to confer with him in the
custody centre, the following day, to “go through his options”.2#! It seems,
however, that that conference did not eventuate.42

44. On 21 April 2008, it appears that Ms Gobbo decided that she would not appear
for Mr Cvetanovski in his imminent bail application, because, according to the
ICRs, “owing to all publicity re gangland she want[ed] nothing to do with it”.143
Ms Gobbo lamented that she “lost $2,000” by not appearing.:4 The following
day, 22 April 2008, Mr Cvetanovski apparently “begg[ed] her to do the bail
app”.#5 She told him she could not do it.246 A few days later, Mr Cvetanovski
was granted bail.147

45. Mr Cvetanovski continued to be the subject of communications between Ms
Gobbo and her handlers throughout 2008.148 The final reference to Ms Gobbo
providing information about him to Victoria Police is on 21 November 2008,
when she reportedly told handlers that “Cvetanovski sent texts wanting to
access restrained money to pay for [her] & Richter re his defence”.24 She also,
on that day, informed police of his new telephone number.1%°

The Trials in the Posse Case

In 2011, Mr Cvetanovski faced two trials before the County Court in relation to
the Posse Case. The first trial took place between 28 March 2011 and 9 May
2011, when the jury was discharged without verdict. The second trial (which
was a retrial) took place between 6 June 2011 and 8 July 2011, at the end of
which Mr Cvetanovski was found guilty. A detailed account of those trials, and

139 Exhibit RC0281 ICR 2958 (001), 30 January 2008, 17, VPL.2000.0003.0757; see also Exhibit
RC0282 Transcript of meeting between Nicola Gobbo, Sandy White, Peter Smith and Wolf, 30 January
2008, 161-162, VPL.0005.0115.0958 @.1118-.1119.

140 Exhibit RC0281 ICR 2958 (014), 15 April 2008, 165, VPL.2000.0003.0905.

141 Exhibit RC0281 ICR 2958 (014), 15 April 2008, 166, VPL.2000.0003.0906.

142 Exhibit RC0281 ICR 2958 (014), 16 April 2008, 169, VPL.2000.0003.0909.

143 Exhibit RC0281 ICR 2958 (015), 21 April 2008, 202, VPL.2000.0003.0942.

144 Exhibit RC0281 ICR 2958 (015), 21 April 2008, 202, VPL.2000.0003.0942.

145 Exhibit RC0281 ICR 2958 (015), 22 April 2008, 205, VPL.2000.0003.0945.

146 Exhibit RC0281 ICR 2958 (015), 22 April 2008, 205, VPL.2000.0003.0945.

147 Exhibit RC0281 ICR 2958 (016), 23 April 2008, 211, VPL.2000.0003.0951; Exhibit RC0281 ICR 2958
(016), 26 April 2008, 229, VPL.2000.0003.0969.

148 Exhibit RC0281 ICR 2958 (016), 26 April 2008, 229, VPL.2000.0003.0969; Exhibit RC0281 ICR 2958
(017), 30 April 2008, 244, 248, 250, VPL.2000.0003.0984, VPL.2000.0003.0988, VPL.2000.0003.0990;
Exhibit RC0281 ICR 2958 (020), 20 May 2008, 325, VPL.2000.0003.1065; Exhibit RC0281 ICR 2958
(023), 8 June 2008, 401, VPL.2000.0003.1141; Exhibit RC0281 ICR 2958 (023), 12 June 2008, 422,
VPL.2000.0003.1162; Exhibit RC0281 ICR 2958 (024), 17 June 2008, 453, VPL.2000.0003.1193,;
Exhibit RC0281 ICR 2958 (025), 24 June 2008, 475, VPL.2000.0003.1215; Exhibit RC0281 ICR 2958
(030), 4 August 2008, 537, VPL.2000.0003.1277; Exhibit RC0281 ICR 2958 (041), 29 September 2008,
646, VPL.2000.0003.1386.

149 Exhibit RC0281 ICR 2958 (046), 21 November 2008, 711, VPL.2000.0003.1451.

150 Exhibit RC0281 ICR 2958 (046), 21 November 2008, 711, VPL.2000.0003.1451.
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the disclosure issues and conduct of members of Victoria Police which arose in
relation to them, is set out in Chapter 20 of the Narrative Submissions.

Ms Gobbo’s Conduct in relation to the Waugh Case
Prior to Charge on 8 March 2007

46. As set out above, between early 2006 and Mr Cvetanovski’s arrest on 8 March
2007, Mr Cvetanovski was frequently the subject of communications between
Ms Gobbo and Victoria Police. Of particular relevance to the Waugh Case is
that Ms Gobbo provided Victoria Police with information concerning his
telephone numbers®st and his financial affairs.1s2

47. In particular, it is apparent that information provided by Ms Gobbo was relied
upon to obtain a number of telephone intercept warrants targeting telephones
used by Mr Cvetanovski.2®® The circumstances concerning one warrant are
particularly significant, and may be summarised as follows:

47.1. On 8 September 2006, Ms Gobbo informed one of her handlers, Mr
Green, that Mr Cvetanovski's new telephone number wasjiiillllill

-_154

47.2. That information was then published in an IR.155

47.3. Subsequently, that information was expressly relied upon (and by
reference to the source of the information as “Informer 21803838” on 8
September 2006) as part of an affidavit of Detective Senior Sergeant
Russell Fletcher, dated 15 December 2006, in support of an application
for a telephone intercept warrant, targeting Mr Cvetanovski’s

telephone S >

151 Exhibit RC0281 ICR 3838 (018), 13 February 2006, 151, VPL.2000.0003.1737; Exhibit RC0283
Information Report IRSID375, 17 February 2006, 1, VPL.2000.0003.8491; Exhibit RC0281 ICR 3838
(019), 21 February 2006, 161, VPL.2000.0003.1747; Exhibit RC0283 Information Report IRSID387, 21
February 2006, 1, VPL.2000.0003.8501; Exhibit RC0281 ICR 2958 (046), 21 November 2008, 711,
VPL.2000.0003.1451.

152 Exhibit RC0281 ICR3838 (015), 12 January 2006, 120, VPL.2000.0003.1706; Exhibit RC0281
ICR3838 (017), 30 January 2006, 138, VPL.2000.0003.1724; Exhibit RC0281 ICR3838 (018), 13
February 2006, 151, VPL.2000.0003.1737; Exhibit RC0281 ICR3838 (020), 24 February 2006, 166,
VPL.2000.0003.1752; Exhibit RC0281 ICR3838 (028), 18 April 2006, 250; VPL.2000.0003.1836; Also
see Exhibit RC0283 Information Report IRSID387, 21 February 2006, 1, VPL.2000.0003.8501; Exhibit
RC0283 Information Report IRSID407, 24 February 2006, 1, VPL.2000.0003.8519; Exhibit RC0283
Information Report IRSID361, 24 January 2006, 1, VPL.2000.0003.8477.

153 See, eg: Un-tendered Warrant D02871-00, 25 September 2006, VPL.2100.0009.0026; Un-tendered
Affidavit of Detective Senior Sergeant Russell Fletcher, sworn 22 September 2006, 2 [6]-[7],
VPL.2100.0004.0053 @.0054; Un-tendered Warrant D02871-01, 18 December 2006,
VPL.2100.0009.0029; Un-tendered Affidavit of Detective Senior Sergeant Russell Fletcher, sworn 15
December 2006, 9 [35], VPL.2100.0004.0067 @.0075; Un-tendered Warrant D02923-00, 18 December
2006, VPL.2100.0009.0044; Un-tendered Affidavit of Detective Senior Sergeant Russell Fletcher, sworn
15 December 2006, 10 [35], VPL.2100.0004.0087 @.0096; Un-tendered Warrant D03248-00, 11
February 2008, VPL.2100.0009.0056; Un-tendered Affidavit of Detective Senior Sergeant Russell
Fletcher, unsworn, 11 February 2006, 10 [32], VPL.0099.0159.0178 @.0187.

154 Exhibit RC0281 ICR 3838 (044), 8 September 2006, 418, VPL.2000.0003.2004.

155 See Exhibit RC0283 Information Report IRSID845, 8 September 2006, 1, VPL.2000.0003.8871.

156 See Un-tendered Affidavit of Detective Senior Sergeant Russell Fletcher, sworn 15 December 2006,
9 [35] VPL.2100.0004.0067 @.0075.
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47.4. As aresult, on 18 December 2006, Victoria Police obtained a warrant
(D02871-01) under the Telecommunications (Interception and Access)
Act 1979, targeting Mr Cvetanovski’s telephone service.”

47.5. Documents produced by the Office of Public Prosecutions demonstrate
that the evidence obtained by way of that warrant was relied upon
against Mr Cvetanovski in the prosecution of the Waugh Case.%

48. In light of the foregoing, it may be argued that the evidence obtained as a result
of warrant (D02871-01), relied upon in the prosecution of Mr Cvetanovski in the
Waugh Case, may have been obtained in consequence of improper or illegal
conduct (based on the use of Ms Gobbo as a human source in obtaining the
warrant in circumstances where she was acting for Mr Cvetanovski), and such
evidence may therefore have been liable to exclusion. It is submitted that the
absence of any disclosure meant that Mr Cvetanovski may have been deprived
of any opportunity to object to the admissibility of this evidence.

49. Further, it is noted that information obtained from Ms Gobbo appears to have
been relied upon as part of numerous other affidavits, in support of numerous
other warrants in relation to the Waugh Case.!*® Warrants obtained in relation
to the Posse Case also appear to have been relevant to Operation Waugh.6

During the Proceedings

50. On 12 December 2007, Mr Cvetanovski and his solicitor attended Ms Gobbo’s
chambers “to discuss” the Waugh Case, which was listed for a joint committal
hearing the following week.2¢! Following the conference, Ms Gobbo told her
handlers that Mr Cvetanovski “hasn’t got the money”, so she would not be
representing him.162

51. On 16 December 2007, Ms Gobbo expressed the view to police thaij

e ————————
I > She had made similar suggestions, including in

157 See Un-tendered Warrant D02871-01, 18 December 2006, VPL.2100.0009.0029.

158 See Un-tendered Crown Summary for Case Conference, R v Alexandra Cvetanovski & Zlate
Cvetanovski, 2008, 3, 5-7, OPP.0004.0001.5649 @.5651, .5653-.5655; See Summary of Prosecution
Opening on the Hearing of the Plea, R v Cvetanovski, 16 February 2012, [40], RCMP1.0010.0002.0004
@.0559. The telephone calls were also referred to in the course of the prosecution final address at trial
and the judge’s charge: see Transcript of Proceedings, R v Cvetanovski, 782, 856, 863,
RCMPI1.0010.0002.0003 @.0476, .0540, .0547.

159 See, eg: Un-tendered Warrant VP0957, 16 January 2007, VPL.2100.0009.0101; and Un-tendered
Affidavit of Detective Senior Sergeant Russell Fletcher, sworn 16 January 2007, 10 [36],
VPL.2100.0004.0134 @.0143; Un-tendered Warrant VP1072, 20 February 2008, VPL.2100.0009.0104;
Un-tendered Affidavit of Detective Senior Sergeant Russell Fletcher, sworn 19 February 2008, 11 [32],
VPL.2100.0004.0156 @.0166; Un-tendered Warrant SW59/07, 6 March 2007, VPL.2100.0017.0010;
Un-tendered Affidavit of Detective Inspector James (Jim) O’Brien, sworn 5 March 2007 7 [46],
VPL.2100.0017.0001 @.0007; Un-tendered Warrant SW60/07, 6 March 2007, VPL.2100.0017.0012;
Un-tendered Warrant SW61/07, 6 March 2007, VPL.2100.0017.0014; Un-tendered Warrant SW62/07, 6
March 2007, VPL.2100.0017.0016; Un-tendered Affidavit of Detective Inspector James (Jim) O’Brien,
sworn 7 March 2007, 7 [46], VPL.2100.0019.0001 @.0007; Un-tendered Warrant SW69/07, 7 March
2007, VPL.2100.0019.0013; Un-tendered Affidavit of Detective Senior Sergeant Alan Paxton, sworn 19
March 2007, 7 [46], VPL.2100.0018.0001 @.0007; Un-tendered Warrant SW86/07 20 March 2007
VPL.2100.0018.0012.

160 See above at [27].

161 Exhibit RC0281 ICR 3838 (115), 12 December 2007, 1521, VPL.2000.0003.3107.

162 Exhibit RC0281 ICR 3838 (115), 12 December 2007, 1522, VPL.2000.0003.3108.

163 Exhibit RC0281 ICR 3838 (115), 16 December 2007, 1527, VPL.2000.0003.3113.
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November 2006,%%4 March 2007, and June 2007.1%¢ During this period, she
also told police of matters personal to Mr and Mrs Cvetanovski.x” On 17
December 2007, Ms Gobbo appeared at the committal hearing in the Waugh
Case, which was a joint hearing in relation to both Mr and Mrs Cvetanovski.1¢8

Submission of Mr Cvetanovski to the Commission

52. Mr Cvetanovski has submitted that the Posse Case was affected by “an
elaborate conspiracy orchestrated by Nicola Gobbo and Mr Cooper and
perhaps individuals from Victoria Police ... to secure [his] conviction for their
mutual benefit and reward”, and that the prosecution of him amounted to “an
abuse of process”.2® Further, Mr Cvetanovski stated:1°

Other Relevant Material
Ms Gobbo’s Evidence in relation to Mr CvetanovsKki

53.  While, in her evidence before the Commission, Ms Gobbo was not questioned
about any issues in direct relation to the cases of Mr Cvetanovski, she has
previously given relevant evidence about the Posse Case before the Supreme
Court in the AB v CD proceedings. In particular, it is notable that, in her
evidence in those proceedings, Ms Gobbo accepted that the information she
gave to police about the Strathmore laboratory where Mr Cooper was cooking
drugs also enabled Mr Cvetanovski’s arrest.?’* She also accepted that the
information she provided to police about the Strathmore laboratory was
instrumental in convicting Mr Cvetanovski.1’

168 See above at [19]-[24].
169 Submission 054, Zlate Cvetanovski, 3 [20], SUB.0054.0001.0001

170 Submission 054, Zlate Cvetanovski, 3 [19], SUB.0054.0001.0001
171 This was how Ms Gobbo’s evidence was characterised by Ginnane J in Un-tendered AB & EF v CD
[2017] VSC 350 (Redacted), 117 [400], COR.1000.0001.0002 @.01186, citing Exhibit RC1177 Transcript

of Proceedings (Redacted), AB & EF v CD (Supreme Court of Victoria, Ginnane J, 28 February 2017),
324,

COR.1000.0003.0366 @103.

172 This was how Ms Gobbo’s evidence was characterised by Ginnane J in Un-tendered AB & EF v CD
[2017] VSC 350 (Redacted), 120 [405], COR.1000.0001.0002 @.0119, citing Exhibit RC1177 Transcript
of Proceedings (Redacted), AB & EF v CD (Supreme Court of Victoria, Ginnane J, 28 February 2017),
323-4, COR.1000.0003.0366 @102, 103.
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Review of Former Director of Public Prosecutions, Mr John Champion SC (as
he then was) in relation to Mr Cvetanovski

54. On 26 July 2016, in light of the investigation undertaken by IBAC,73 the then
Director of Public Prosecutions (DPP), Mr John Champion SC (as he then
was), produced a confidential memorandum on the prosecution of Mr
Cvetanovski, in relation to the Posse Case.'* In the memorandum, Mr
Champion opined that “the possibility of miscarriage exists” based on the
conduct of Ms Gobbo and Victoria Police.t”s In particular, he found that Ms
Gobbo had engaged in “most serious conflicts of interest in representing [Mr
Cvetanovski] in that way that she did.”*7¢ He therefore concluded that he was
required to disclose the information concerning Ms Gobbo to Mr Cvetanovski.1??
Mr Champion also observed that “had [Cvetanovski] known the true role of [Ms
Gobbo], it is very likely he would have sought to explore the circumstances that
led to the provision of the key evidence against him ... [and] he would have
been able to exercise an informed choice as to whether to argue the evidence
of Cooper should have been excluded from the trial.”78

Submissions under Terms of Reference 1 and 2 in relation to
Mr Cvetanovski

55. Itis submitted that it is open to the Commissioner to find that the four cases of
Mr Cvetanovski may have been affected by the conduct of Ms Gobbo as a
human source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

56. The Posse Case is linked to the case of Mr Cooper and accordingly this case
study adopts the detailed analysis of Ms Gobbo’s conduct and police conduct
contained in the Narrative Submissions, at Chapter 11. As noted above, these
submissions should also be read in conjunction with the Narrative
Submissions, Chapters 10 and 20 which contain an account of the conduct of
Ms Gobbo and members of Victoria Police in relation to Mr Cvetanovski’s
proceedings.

57. The extent to which the four cases of Mr Cvetanovski may have been affected
can be measured by virtue of the following matters.

173 Exhibit RC0008 Statement of Assistant Commissioner Neil Paterson, Annexure 61 Report
concerning Victoria Police handling of Human Source code name 3838 (Kellam Report), 1 April 2014,
VPL.0007.0001.1400.

174 Un-tendered Confidential Memorandum on the Prosecution of Zlate Cvetanovski (Redacted), 29 July
2016, Exhibit JRC-8 to Confidential Affidavit of Mr John R Champion SC DPP sworn 2 August 2016,
COR.1000.0003.0126.

175 Exhibit RC1914 Confidential Memorandum on the Prosecution of Zlate Cvetanovski (Redacted), 29
July 2016, Exhibit JRC-8 to Confidential Affidavit of Mr John R Champion SC DPP sworn 2 August
2016, 13, COR.1000.0003.0126 @.0013.

176 Exhibit RC1914 Confidential Memorandum on the Prosecution of Zlate Cvetanovski (Redacted), 29
July 2016, Exhibit JRC-8 to Confidential Affidavit of Mr John R Champion SC DPP sworn 2 August
2016, 12, COR.1000.0003.0126 @.0012.

177 Exhibit RC1914 Confidential Memorandum on the Prosecution of Zlate Cvetanovski (Redacted), 29
July 2016, Exhibit JRC-8 to Confidential Affidavit of Mr John R Champion SC DPP sworn 2 August
2016, 13, COR.1000.0003.0126 @.0013.

178 Exhibit RC1914 Confidential Memorandum on the Prosecution of Zlate Cvetanovski (Redacted), 29
July 2016, Exhibit JRC-8 to Confidential Affidavit of Mr John R Champion SC DPP sworn 2 August
2016, 13, COR.1000.0003.0126 @.0013; See also Un-tendered AB & EF v CD [2017] VSC 350
(Redacted), 117 [401], COR.1000.0001.0002 @.0117.
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Conduct of Ms Gobbo

58.

59.

60.

61.

62.

63.

First, Category 1A applies in relation to all four cases in that, between
approximately 2005 and 2009,8 Ms Gobbo acted for Mr Cvetanovski while she
was a human source,® and did not disclose same to him.182

Secondly, Category 1B:s3 applies in relation to all four cases that, between
January 2006 and November 2008, which was before and/or during the
period that Ms Gobbo acted for Mr Cvetanovski in relation to each case, Ms
Gobbo provided information in relation to him to members of Victoria Police.
Further, in relation to the Posse Case, Ms Gobbo assisted (or attempted to
assist) in his prosecution and did not disclose same to him.1ss

Thirdly, Category 2A'#¢ applies in that evidence relied upon by the prosecution
in the Posse case (namely the evidence of Mr Cooper,** | N
I 2nd evidence relied upon in the Waugh Case (namely the product
of telephone intercept warrant D02871-01),'¢° may have been obtained in
consequence of an impropriety or illegality in connection with the use of Ms
Gobbo as a human source by Victoria Police.1%

It is important to recognise that, as noted in the Legal Principles Submissions
at [222], the assessment of the requisite causal connection, as part of the
broader considerations under section 138 of the Evidence Act 2008 (Vic), is a
matter for the courts. While the chain of causation may be indirect or arise
through various steps and still enliven section 138,29t where the causal link is
“tenuous’, this may affect the balancing exercise under section 138(3) and the
decision as to whether the evidence should be admitted or excluded.2

Fourthly, Category 2B applies in that Ms Gobbo had knowledge of the
circumstances founding the above [60] in respect of the evidence of Mr Cooper
in the Posse Case and failed to disclose same to her client, Mr Cvetanovski,
thereby depriving him of the ability to object to its admission.

The above conduct by Ms Gobbo under Categories 1A and 1B, together with
conduct under Categories 2A and 2B, evinces a conflict of interest and may
constitute breaches of her duty to the administration of justice, her duty to the
court, her duty to her client, and her fiduciary duties.*** Further, in certain

179 See Legal Principles Submissions at [249].

180 See above analysis at [19]-[24].

181 See Legal Principles Submissions at [20].

182 See Legal Principles Submissions at [239].

183 See Legal Principles Submissions at [249].

184 See above analysis at [25], [33]-[45].

185 See above analysis at [30]-[31], [33]-[36], [39]-[42].
186 See Legal Principles Submissions at [249].

187 See above analysis at [5], [30]-[31].

188 See above analysis at [5] and [32].

189 See above analysis at [11], [47]-[48].

19 See Legal Principles Submissions at [196]-[222].
191 See Legal Principles Submissions at [210].

192 See Legal Principles Submissions at [212]-[213].
193 See Legal Principles Submissions at [249].

194 See Legal Principles Submissions at [320]-[329] and [307]-[309].
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instances identified above,*s Ms Gobbo’s conduct may constitute a breach of
legal professional privilege and or confidence.%

64. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by Counsel Assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused'’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

65. There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:17

65.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Cvetanovski;

65.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Cvetanovski, appropriate
disclosure was made; or alternatively

65.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the DPP or the
Victorian Government Solicitor’s Office (VGSO) and then possibly a
court.

66. In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [65.1] were taken, and accordingly there
was the potential for the right of Mr Cvetanovski to a fair trial to have been
interfered with.

67. Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Cvetanovski and/or his legal
representatives.

68. In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.18

195 See above analysis, esp at [33.2] and [36].

19 See Legal Principles Submissions at [310]-[319] and [301]-[306].
197 See Legal Principles Submissions at [384] and [452]-[457].

198 See Legal Principles Submissions at [380]-[385].
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69. Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.19°

70. Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
conviction upon trial or guilty plea.°

71. Category 3A»! applies in relation to all four cases in that there was non-
disclosure of Ms Gobbo’s status as a human source, and a failure to take any
steps to have potential issues of public interest immunity or matters of state
considered by the DPP or the VGSO and then possibly a court.

72. Category 3B22 applies in relation to all four cases in that before and/or during
the period Ms Gobbo acted for Mr Cvetanovski, she provided information in
relation to him to members of Victoria Police and, in relation to the Posse Case,
she assisted the prosecution of the accused,?® and there was non-disclosure of
same, and a failure to take any steps to have potential issues of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.

73. Category 4A2+ applies in the Posse Case and the Waugh Case that, as noted
above at [60], evidence relied upon by the prosecution may have been
obtained in consequence of an impropriety or illegality in connection with the
use of Ms Gobbo as a human source by Victoria Police.

74. Category 4B2%5 applies in that there was the above conduct, and there was non-
disclosure of same, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

75. As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

199 See Legal Principles Submissions at [351], [362]-[373].
200 See Legal Principles Submissions at [351], [374].

201 See Legal Principles Submissions at [465].

202 See Legal Principles Submissions at [465].

203 See above analysis at [59].

204 See Legal Principles Submissions at [465].

205 See Legal Principles Submissions at [465].

151 |Page



This submission has been redacted due to a range of non-publication claims. These claims are yet to be resolved.

CASE STUDY: MYER DAGHER

The Relevant Cases of Mr Dagher

1. The two relevant cases of Mr Myer Dagher concerns his convictions before the
County Court in April 2009 (indictable case)! and his convictions before the
Sunshine Magistrates’ Court in April 2007 (summary case).?

The Indictable Case

2. On 25 August 2006, police executed a search warrant at the address of Mr
Dagher’s partner, Zeina Haddad, and located quantities of various drugs,
scales and other items associated with drug trafficking activities.> The Crown
alleged that Mr Dagher drove his vehicle towards a police officer in an attempt
to evade his arrest. A pursuit ensued, resulting in the eventual arrest of Mr
Dagher on that date.* Two co-accused, Zeina Haddad and Michael Haddad,
were also arrested and charged.

3.  The prosecution case relied on DNA evidence obtained from items seized at
the address,® and the evidence of [N °

4.  Following committal hearings on 19 September 2007 and 9 November 2007,
Mr Dagher was committed to stand trial in relation to nine charges.”

5.  On 31 March 2009, Mr Dagher entered a plea of guilty to:

5.1. three counts of possession of drugs of dependence (namely; cocaine,
methylamphetamine and cannabis);

5.2. one count of assault of a police officer;
5.3. one count of recklessly engaging in conduct endangering serious
injury;

5.4. one count of possession of ammunition; and

1 Un-tendered Reasons for Sentence, R v Dagher and Haddad [2012] VCC, 547 [46], [49],
OPP.0095.0001.0011 @ .0063; Un-tendered Victoria Police Criminal History Report, Myer Joseph
Dagher, 16 December 2019, VPL.0099.0193.1286.

2 Un-tendered Victoria Police Criminal History Report, Myer Joseph Dagher, 16 December 2019,
VPL.0099.0193.1286.

3 Un-tendered Summary of prosecution opening, R v Myer Dagher and Haddad, 2008, 41 — 42,
OPP.0095.0001.0011 @ .0044-45; Un-tendered Summary of evidence, 2009, R v Myer Dagher and
Haddad, OPP.0095.0001.0011 @ .0028.

4 Un-tendered Summary of prosecution opening, R v Myer Dagher and Haddad, 2008, 45,
OPP.0095.0001.0011 @ .0048.

5 Un-tendered Summary of prosecution opening, R v Myer Dagher and Haddad, 2008, 44,
OPP.0095.0001.0011 @ .0047.

6 Un-tendered Reasons for Sentence, R v Dagher and Haddad [2012] VCC, OPP.0095.0001.0011 @
.0050.

7 Un-tendered Appeal Summary of Proceedings, DPP v Mayer Dagher, 13 August 2010, 3,
OPP.0095.0001.0011 @ .0072.
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5.5. one count of dishonestly handling stolen goods.?

6. On 1 April 2009, Mr Dagher was arraigned before a jury and entered a plea of
not guilty to one count of trafficking in not less than a large commercial quantity
of 3,4-Methylenedioxymethamphetamine (MDMA).° On 8 April 2009, the jury
found him guilty of that count.t°

7. A plea hearing was conducted on 15 April 2009.1

8.  On 20 April 2009, Mr Dagher was sentenced to a total effective sentence of
nine years and nine months’ imprisonment, with non-parole period of six years’
imprisonment.*?

9. Mr Dagher filed an application for leave to appeal against conviction and
sentence, which was refused on 10 May 2011.13

The Summary Case

10. The summary case addressed in this case study arose for consideration as
part of Stage 4 in the methodology of Counsel Assisting, which is set out in the
Legal Principles Submissions at [67]-[90] and the related Annexure A. As
addressed in those sections of the submissions, the process of analysis at
Stage 4 was broad and based on the application of limited criteria to identify
instances where Ms Gobbo represented a person upon the disposition of their
summary case, in circumstances where that person had previously been (or on
the date of disposition was) the subject of communications between Ms Gobbo
(in her capacity as a human source) and members of Victoria Police.

11. The summary case of Mr Dagher concerns his conviction before the Sunshine
Magistrates’ Court on 3 April 2007 in relation to two charges of obtaining
property by deception and one charge of failing to answer bail.14

12. Mr Dagher received an aggregate fine of $500, with conviction, in relation to
the two charges of obtaining property by deception. He was convicted and
discharged in relation to the charge of failing to answer bail.1s

8 Un-tendered Reasons for Sentence, R v Dagher and Haddad [2012] VCC, 535 [3], [5], 536 [6]
OPP.0095.0001.0011 @ .0051-52; Un-tendered Presentment No. C0605332.1, R v Dagher and
Haddad, 2008, OPP.0095.0001.0011 @ .0023; Un-tendered Presentment No. U02047681, R v Dagher,
2009, OPP.0095.0001.0011 @ .0004.

9 Un-tendered Reasons for Sentence, R v Dagher and Haddad [2012] VCC, 535 [1]
OPP.0095.0001.0011 @ .0051; Un-tendered Presentment No. C0605332.1, R v Dagher and Haddad,
2008, OPP.0095.0001.0011 @ .0023.

10 Un-tendered Reasons for Sentence, R v Dagher and Haddad [2012] VCC, 535 [1]
OPP.0095.0001.0011 @ .0051.

11 Un-tendered Reasons for Sentence, R v Dagher and Haddad [2012] VCC, 536 [8]
OPP.0095.0001.0011 @ .0052.

12 Un-tendered Reasons for Sentence, R v Dagher and Haddad [2012] VCC, 547 [46], [49],
OPP.0095.0001.0011 @ .0063; Un-tendered Victoria Police Criminal History Report, Myer Joseph
Dagher, 16 December 2019, VPL.0099.0193.1286.

13 Un-tendered, Mayer Dagher v The Queen [2011] VSCA 119, 18 [50], OPP.0095.0001.0011 @ .0131.
14 Un-tendered Victoria Police Criminal History Report, Myer Joseph Dagher, 16 December 2019,
VPL.0099.0193.1286.

15 Un-tendered Victoria Police Criminal History Report, Myer Joseph Dagher, 16 December 2019,
VPL.0099.0193.1286.
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Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Dagher

13. Itis submitted that, based on the following circumstances, it is open for the
Commission to infer that Ms Gobbo provided legal representation to Mr Dagher
in relation to the indictable case between at least 20 March 2007 and 27
September 2007:

13.1. on 20 March 2007, Ms Gobbo told her handlers that she received a
copy of Mr Dagher’s hand up brief;¢

13.2. on 26 July 2007, she told her handlers she wanted to see Mr Dagher to
discuss his upcoming committal and to deal with any issues that might
arise whilst she was away;’

13.3. on 18 September 2007, Ms Gobbo advised her handlers that Mr
Dagher’'s committal was the following day and said she had been trying
to arrange for him to attend to pick up his brief;® and

13.4. on 29 September 2007, Ms Gobbo advised that Mr Dagher had
attended at her office a couple of days prior (on 27 September 2007).
She said that she returned Mr Dagher’s hand up brief and ‘had a
general chat about his committal.’s®

14. Based on the material reviewed, there is nothing to suggest that Ms Gobbo
appeared in court on behalf of Mr Dagher or submitted invoices for fees relating
to the indictable case.

15. Inrelation to the summary case, on 3 April 2007, Ms Gobbo appeared on
behalf of Mr Dagher at the Sunshine Magistrates’ Court at his sentencing
hearing.2> She charged fees in relation to this appearance.

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Dagher

16. Ms Gobbo provided information concerning Mr Dagher prior to and during her
representation of him, between 4 August 2006 and 18 September 2007.2 The
information provided during that period included:

16 Exhibit RC0281 ICR3838 (071), 20 March 2007, 723, VPL.2000.0003.2309.

17 Exhibit RC0281 ICR3838 (092), 26 July 2007, 1065, VPL.2000.0003.2651.

18 Exhibit RC0281 ICR3838 (100), 18 September 2007, 1229, VPL.2000.0003.2815.

19 Exhibit RC0281 ICR3838 (102), 29 September 2007, 1247, VPL.2000.0003.2833.

20 Exhibit RC1841 Magistrates’ Court of Victoria record of Persons represented by Ms Gobbo, 11 July
2002, 19, MCV.0001.0001.0001 @ .0017; Exhibit RC1568 Ms Nicola Gobbo fee book 02, 29 November
1999, 3. MIN.5000.7000.0103 @ .0105; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Ms Nicola
Gobbo Statement of Account, 7 March 2019, 33, GMH.0001.0001.0002 @ .0033.

21 Exhibit RC1841 Magistrates’ Court of Victoria record of Persons represented by Ms Gobbo, 11 July
2002, 19, MCV.0001.0001.0001 @ .0017; Exhibit RC1568 Ms Nicola Gobbo fee book 02, 29 November
1999, 3. MIN.5000.7000.0103 @ .0105; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Ms Nicola
Gobbo Statement of Account, 7 March 2019, 33, GMH.0001.0001.0002 @ .0033.

22 Exhibit RC0281 ICR3838 (040), 4 August 2006, 383, VPL.2000.0003.1969; Exhibit RC0281 ICR3838
(100), 18 September 2007, 1229, VPL.2000.0003.2815.
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16.1. personal details, including Mr Dagher’s nickname,? phone number,?*
his bail address (at his mother’s house), and employment details?

16.2. identification of Mr Dagher from a photograph?’

16.3. the fact Ms Gobbo had either communicated or met with Mr Dagher, or
intended to do so28

16.4. the fact Mr Dagher was the boyfriend of Zeina Haddad,? and provision
of Ms Haddad’s phone numbers°

16.5. the name of the legal representative of Zeina Haddad and Michael
Haddad, and the fact he had ‘demanded $5,000 cash’ from Mr Dagher
to represent thems!

16.6. the circumstances of the offending, including items located by police
and her opinion that Mr Dagher’s DNA would be on bags and
packaging3?

16.7. the circumstances of Mr Dagher’s arrest3?

16.8. his relationship with known associates,** including Rob Karam and Bill
Karam;ss

16.9. information concerning his finances;3¢

23 Exhibit RC0281 ICR3838 (043), 26 August 2006, 407, VPL.2000.0003.1993; Exhibit RC0281
ICR3838 (057), 11 December 2006, 582, VPL.2000.0003.2168.

24 Exhibit RC0281 ICR3838 (062), 15 January 2007, 604, VPL.2000.0003.2190; Exhibit RC0281
ICR3838 (065), 5 February 2007, 626, VPL.2000.0003.2212; Exhibit RC0281 ICR3838 (073), 3 April
2007, 765, VPL.2000.0003.2351; Exhibit RC0281 ICR3838 (079), 18 May 2007, 839,
VPL.2000.0003.2425; Exhibit RC0281 ICR3838 (085), 23 June 2007, 831, VPL.2000.0003.2517.

25 Exhibit RC0281 ICR3838 (085), 27 June 2007, 943, VPL.2000.0003.2529.

26 Exhibit RC0281 ICR3838 (058), 18 December 2006, 589, VPL.2000.0003.2175; Exhibit RC0281
ICR3838 (071), 20 March 2007, 723, VPL.2000.0003.2309.

27 Exhibit RC0281 ICR3838 (040), 4 August 2006, 383, VPL.2000.0003.1969.

28 Exhibit RC0281 ICR3838 (042), 25 August 2006, 406, VPL.2000.0003.1992; Exhibit RC0281
ICR3838 (043), 31 August 2006, 411, VPL.2000.0003.1997; Exhibit RC0281 ICR3838 (045), 13
September 2006, 423, VPL.2000.0003.2009; Exhibit RC0281 ICR3838 (051), 30 October 2006, 530,
VPL.2000.0003.2116; Exhibit RC0281 ICR3838 (052), 5 November 2006, 541, VPL.2000.0003.2127;
Exhibit RC0281 ICR3838 (063), 25 January 2007, 613, VPL.2000.0003.2199; Exhibit RC0281 ICR3838
(064), 30 January 2007, 620, VPL.2000.0003.2206; Exhibit RC0281 ICR3838 (065), 12 February 2007,
633, VPL.2000.0003.2219; Exhibit RC0281 ICR3838 (070), 13 March 2007, 695, VPL.2000.0003.2281;
Exhibit RC0281 ICR3838 (072), 29 March 2007, 742, VPL.2000.0003.2328; Exhibit RC0281 ICR3838
(073), 2 April 2007, 760, VPL.2000.0003.2346.

29 Exhibit RC0281 ICR3838 (042), 25 August 2006, 406, VPL.2000.0003.1992; Exhibit RC0281
ICR3838 (085), 27 June 2007, 943, VPL.2000.0003.2529.

30 Exhibit RC0281 ICR3838 (043), 27 August 2006, 408, VPL.2000.0003.1994.

31 Exhibit RC0281 ICR3838 (043), 26 August 2006, 407, VPL.2000.0003.1993.

32 Exhibit RC0281 ICR3838 (042), 27 August 2006, 406, VPL.2000.0003.1992.

33 Exhibit RC0281 ICR3838 (043), 28 August 2006, 408, VPL.2000.0003.1994.

34 Exhibit RC0281 ICR3838 (062), 19 January 2007, 609, VPL.2000.0003.2195; Exhibit RC0281
ICR3838 (063), 25 January 2007, 613, VPL.2000.0003.2199; Exhibit RC0281 ICR3838 (065), 12
February 2007, 633, VPL.2000.0003.2219.

35 Exhibit RC0281 ICR 3838 (042), 25 August 2006, 406, VPL.2000.0003.1992; Exhibit RC0281
ICR3838 (043), 26 August 2006, 407, VPL.2000.0003.1993; Exhibit RC0281 ICR3838 (051), 27 October
2006, 526, VPL.2000.0003.2112; Exhibit RC0281 ICR3838 (064), 30 January 2007, 620,
VPL.2000.0003.2206; Exhibit RC0281 ICR3838 (069), 3 June 2007, 678, VPL.2000.0003.2264; Exhibit
RC0281 ICR3838 (071), 20 March 2007, 723, VPL.2000.0003.2309; Exhibit RC0281 ICR3838 (081), 30
May 2007, 869, VPL.2000.0003.2455; Exhibit RC0281 ICR3838 (089), 11 July 2007, 1003,
VPL.2000.0003.2589.

3 Exhibit RC0281 ICR3838 (054), 26 November 2006, 566, VPL.2000.0003.2152; Exhibit RC0281
ICR3838 (100), 18 September 2007, 1229, VPL.2000.0003.2815.
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16.10. information concerning court hearings, including the dates of
hearings,3 outcome of hearings,3® and the fact that Mr Dagher was
released on bail®

16.11. information concerning Mr Dagher’s brief of evidence,* including the
fact Mr Dagher wanted to know about a particular person ‘nominated in
the brief of evidence’ and that he mentioned in his record of interview
that he wanted to speak to Ms Gobbo*

16.12. the fact that Mr Dagher was ‘considering making [a] false statement to
assist in the defence of his upcoming court case’2

16.13. the fact that Mr Dagher had apparently arranged for the assault on a
possible prosecution witness |EEEEEE=

16.14. that Mr Dagher was obtaining a statement from his future brother in
law+

16.15. information concerning defence tactics (that Mr Dagher intended to tell
the court about an amount of amphetamine in the back of the car)+

16.16. further alleged misconduct being committed by Mr Dagher4¢

16.17. her opinion that a known associate (Mr Arnold) ‘would know a lot’
about Mr Dagher4

16.18. information concerning Mr Dagher’s apparent knowledge of matters
concerning the killing of Michael Daou,*

16.19. information concerning an apparent importation associated with Mr
Mannella and Mr Karam, including the phone number for the consignee
for the importation, the name of the freight company, and the fact Mr

87 Exhibit RC0281 ICR3838 (065), 12 February 2007, 633, VPL.2000.0003.2219; Exhibit RC0281
ICR3838 (065), 30 March 2007, 746, VPL.2000.0003.2332; Exhibit RC0281 ICR3838 (073), 2 April
2007, 762, VPL.2000.0003.2348; Exhibit RC0281 ICR3838 (100), 18 September 2007, 1229,
VPL.2000.0003.2815.

38 Exhibit RC0281 ICR3838 (073), 3 April 2007, 762, VPL.2000.0003.2348.

39 Exhibit RC0281 ICR3838 (051), 27 October 2006, 526, VPL.2000.0003.2112; Exhibit RC0281
ICR3838 (051), 30 October 2006, 530, VPL.2000.0003.2116.

40 Exhibit RC0281 ICR3838 (071), 23 March 2006, 729, VPL.2000.0003.2315.

41 Exhibit RC0281 ICR3838 (071), 23 March 2006, 728, VPL.2000.0003.2314.

42 Exhibit RC0281 ICR3838 (051), 31 October 2006, 533, VPL.2000.0003.2119.

43 Exhibit RC0281 ICR3838 (068), 26 February 2007, 658 VPL.2000.0003.2244; Exhibit RC0281
ICR3838 (068), 2 March 2007, 666, VPL.2000.0003.2252.

44 Exhibit RC0281 ICR3838 (076), 24 April 2007, 809, VPL.2000.0003.2395.

45 Exhibit RC0281 ICR3838 (080), 20 May 2007, 848, VPL.2000.0003.2434.

46 Exhibit RC0281 ICR3838 (056), 10 December 2006, 579, VPL.2000.0003.2165; Exhibit RC0281
ICR3838 (059), 26 December 2006, 595, VPL.2000.0003.2181; Exhibit RC0281 ICR3838 (061), 8
January 2007, 599, VPL.2000.0003.2185; Exhibit RC0281 ICR3838 (061), 9 January 2007, 601,
VPL.2000.0003.2187; Exhibit RC0281 ICR3838 (069), 6 March 2007, 678, VPL.2000.0003.2264; Exhibit
RC0281 ICR3838 (075), 17 April 2007, 795, VPL.2000.0003.2381; Exhibit RC0281 ICR3838 (079), 18
May 2007, 839, VPL.2000.0003.2425.

47 Exhibit RC0281 ICR3838 (061), 9 January 2007, 600, VPL.2000.0003.2186.

48 Exhibit RC0281 ICR3838 (057), 11 December 2006, 682, VPL.2000.0003.2168; Exhibit RC0281
ICR3838 (061), 9 January 2007, 600, VPL.2000.0003.2186; Exhibit RC0281 ICR3838 (061), 11 January
2007, 602, VPL.2000.0003.2188; Exhibit RC0281 ICR3838 (064), 30 January 2007, 620,
VPL.2000.0003.2206.
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Dagher provided her with a phone and instructions to pass onto Mr
Mannella.*

Submissions under Terms of Reference 1 and 2 in relation to
Mr Dagher

17. Itis submitted that it is open to the Commissioner to find that the two cases of
Mr Dagher may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

18. The extent to which the cases of Mr Dagher may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

19. First, Category 1A% applies in relation to both cases in that, between March
2007 and September 2007,5t Ms Gobbo acted for Mr Dagher while she was a
human source,*2 and did not disclose same to him.s3

20. Secondly, Category 1B applies in relation to both cases in that, between
August 2006 and September 2007, which was before and during the period
that Ms Gobbo acted for Mr Dagher in relation to the cases, Ms Gobbo
provided information in relation to him to members of Victoria Police.

21. The above conduct by Ms Gobbo under Categories 1A and 1B evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.s®

22. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Paolice was relatively innocuous and/or based on the
evidence reviewed by Counsel Assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the

49 Note: The ICR entry records that ‘3838 reminded that this is unacceptable for 3838 to involved in such
activity knowingly passing on messages and phone to enable MENNALLA and KARAM to complete
their importation. 3838 told that there is | fo' these circumstances. Explained
that possible consequences to 3838 as a result of this activity. 3838 instructed not to be involved in the
importation. 3838 understands the instruction and the reason for such an instruction. 3838 stated that
the DAGHER told 3838 that the phone would not get 3838 into trouble — 3838 should no better than
that. That would not stop 3838 being a suspect or charged if transaction monitored by investigators’:
Exhibit RC0281 ICR3838 (080), 24 May 2007, 853, VPL.2000.0003.2439.

50 See Legal Principles Submissions at [249].

51 See above analysis at [13]-[15].

52 See Legal Principles Submissions at [20].

53 Legal Principles Submissions at [239].

54 See Legal Principles Submissions at [249].

55 See above analysis at [16].

56 See Legal Principles Submissions at [249].
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conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

23.

24.

25.

26.

27.

28.

29.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:5’

23.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Dagher;

23.2. inthe event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Dagher, appropriate disclosure
was made; or alternatively

23.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [23.1] were taken, and accordingly there
was the potential for the right of Mr Dagher to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Dagher and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.s8

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
conviction upon trial or guilty plea.®

Category 3A%t applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

57 See Legal Principles Submissions at [384] and [452]-[457].
58 See Legal Principles Submissions at [380]-[385].

59 See Legal Principles Submissions at [351], [362]-[373].

60 See Legal Principles Submissions at [351], [374].

61 See Legal Principles Submissions at [465].
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30. Category 3B®2 applies in that, between August 2006 and September 2007,
which was before and during the period that Ms Gobbo acted for Mr Dagher in
relation to the cases, Ms Gobbo provided information in relation to him to
members of Victoria Police,® and there was non-disclosure of same, and a
failure to take any steps to have potential issues of public interest immunity or
matters of state considered by the DPP or the VGSO and then possibly a court.

31. As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

62 See Legal Principles Submissions at [465].
63 See above analysis at [16].
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CASE STUDY: MR DAWES (A
PSEUDONYM)

The Relevant Case of Mr Dawes

1.  The one relevant case of Mr Dawes concerns his convictions before the County
Court in 2008, which arose from Operations Fenks and Rakus.!

2. Operations Fenks and Rakus were dual investigations into the trafficking of
ecstasy, cocaine, amphetamines and pseudoephedrine, commenced by the
Major Drug Investigation Division commenced in January 2005.2

3. On 8 June 2005, Mr Dawes’ vehicle and premises were searched by police,
revealing the quantities of 3,4-Methylenedioxymethamphetamine (MDMA) and
methamphetamine, and resulting in Mr Dawes’ arrest.3

4.  The prosecution alleged that Mr Dawes collected 5,000 ecstasy tablets from
another on that date and had a discussion with that person about a price for the
on-sale of the tablets.* The prosecution case relied upon telephone intercepts
and surveillance evidence.5

5. In addition, Mr Dawes was charged for offending committed in February 2004.
The prosecution alleged that Mr Dawes opened a bank account using a false
driver’s licence and birth certificate and then used the account to make
deposits and withdrawals, thereby obtaining a financial advantage.®

6. Mr Dawes was committed to stand trial in the County Court on 29 May 2007 in
relation to both sets of offending.”

7.  On 25 February 2008, Mr Dawes was arraigned and entered a plea of guilty to:

1 Un-tendered Reasons for Sentence, R v Mr Dawes, Paul [2008] VCC 0457, [59], OPP.0051.0001.0004
at .0047; Un-tendered Criminal History Report: Mr Dawes, 16 December 2019, 2, VPL.0099.0193.1541
@ .1542.

2 Un-tendered Reasons for Sentence, R v Mr Dawes, Paul [2008] VCC 0457, [6], OPP.0051.0001.0004
at .0035; Un-tendered Prosecution opening for plea hearing, The Queen v Wallace Weider-Rodrigues-
Rios, Mr Dawes, Tannar Stevens & Michael Tzitidis, 3 [1], OPP.0051.0001.0004 @ .0021.

3 Un-tendered Reasons for Sentence, R v Mr Dawes, Paul [2008] VCC 0457, [7], [10]
OPP.0051.0001.0004 @ .0035; Un-tendered Prosecution opening for plea hearing, The Queen v
Wallace Weider-Rodrigues-Rios, Mr Dawes, Tannar Stevens & Michael Tzitidis, 9—-10 [29]-[373],
OPP.0051.0001.0004 @ .0027-8.

4 Un-tendered Reasons for Sentence, R v Mr Dawes, Paul [2008] VCC 0457, [7]-[8]
OPP.0051.0001.0004 @ .0035; Un-tendered Prosecution opening for plea hearing, The Queen v
Wallace Weider-Rodrigues-Rios, Mr Dawes, Tannar Stevens & Michael Tzitidis, 8-9 [24]-[28],
OPP.0051.0001.0004 @ .0026-7.

5 Un-tendered Reasons for Sentence, R v Mr Dawes, Paul [2008] VCC 0457, [8] OPP.0051.0001.0004
@ .0035.

6 Un-tendered Reasons for Sentence, R v Mr Dawes, Paul [2008] VCC 0457, [13]-[14]
OPP.0051.0001.0004 @ .0036; Un-tendered Prosecution opening for plea hearing, The Queen v
Wallace Weider-Rodrigues-Rios, Mr Dawes, Tannar Stevens & Michael Tzitidis, 10[35],
OPP.0051.0001.0004 @ .0028.

7 Un-tendered Summary of Proceedings, The Queen v Mr Dawes, 8 January 2010, 2,
OPP.0051.0001.0004 @ .0052.
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7.1. one count of trafficking in not less than a large commercial quantity of
MDMA,

7.2. one count of possession of methylamphetamine;

7.3. one count of using false documents; and

7.4. one count of obtaining a financial advantage by deception.?

8.  On 28 April 2008, Mr Dawes was sentenced to a total effective sentence of six
years and six months’ imprisonment, with non-parole period of three years’
imprisonment.?

9. Mr Dawes filed an application for leave to appeal against sentence. On 23 April

2010, the appeal was allowed, and he was re-sentenced on essentially the
same terms as his original sentence.°

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Dawes

10. Based on the material reviewed, Ms Gobbo provided legal representation to Mr
Dawes between September 2006 and February 2008.

11. Ms Gobbo appeared in court on behalf of Mr Dawes on the following
occasions:

11.1. on 29 September 2006, for a committal mention;*
11.2. on 19 December 2006, for a committal mention;*2 and

11.3. on 25 February 2008, at the County Court for a plea hearing.?

8 Un-tendered Reasons for Sentence, R v Mr Dawes, Paul [2008] VCC 0457, [1]-[4],
OPP.0051.0001.0004 @ .0034; Un-tendered Prosecution opening for plea hearing, The Queen v
Wallace Weider-Rodrigues-Rios, Mr Dawes, Tannar Stevens & Michael Tzitidis, 2,
OPP.0051.0001.0004 @ .0020; Un-tendered Summary of Proceedings, The Queen v Mr Dawes, 8
January 2010, 3, OPP.0051.0001.0004 @ .0053; Un-tendered Presentment no: C0504703.1, R v Mr
Dawes, 2006, COR.1026.0001.0005.

9 Un-tendered Reasons for Sentence, R v Mr Dawes, Paul [2008] VCC 0457, [59], OPP.0051.0001.0004
at .0047; Criminal History Report, Mr Dawes, 16 December 2019, 2 VPL.0099.0193.1541 @ .1542.

10 Un-tendered Reasons for Sentence, Mr Dawes v The Queen [2010] VSCA 92, [18],
OPP.0051.0001.0004 @ .0063; Un-tendered Notice of Result of Appeal, The Queen v Mr Dawes, 23
April 2010, OPP.0051.0001.0004 @ .0049-50; Un-tendered Criminal History Report, Mr Dawes, 16
December 2019, 2 VPL.0099.0193.1541 @ .1542.

11 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 29 September 2006, 59, OPP.0001.0004.0025 @ .0083; Exhibit RC1568 Ms Nicola
Gobbo fee book 01, 20 October 2006, 100, MIN.5000.7000.0001 @ .0100; Exhibit RC1569 Meldrum &
Hyland Barristers’ Clerks Invoice for fees due to Ms Gobbo, 30 October 2006, 33, GMH.0001.0001.0008
@ .0033.

12 Exhibit RC1568 Ms Gobbo fee book 01, 21 December 2006, 102, MIN.5000.7000.0001 @ .0102,
MIN.5000.7000.0001 @ .0102; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerks Invoice for fees
due to Ms Gobbo, 21 December 2006, 2, GMH.0001.0001.0008 @ .0002; Un-tendered Summary of
Proceedings, The Queen v Mr Dawes, 8 January 2010, 2, OPP.0051.0001.0004 @ .0052.

13 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 25 February 2008, 59, OPP.0001.0004.0025 @ .0083; Exhibit RC1568 Ms Gobbo fee
book 02, 28 February 2008, 115, MIN.5000.7000.0103 @ .0117; Exhibit RC1569 Meldrum & Hyland
Barristers’ Clerks Ms Gobbo Statement of Account, 07 March 2019, 18, GMH.0001.0001.0002 @ .0018;
Exhibit RC1569 Meldrum & Hyland Barristers’ Clerks Invoice for fees due to Ms Gobbo, 29 February
2008, 52, GMH.0001.0001.0005 @ .0052.
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12. Ms Gobbo charged fees in relation to the aforementioned appearances.** In
addition, Ms Gobbo charged fees for perusal of Mr Dawes’ brief, conferring with
Mr Dawes, provision of advice and drafting a defence reply.:s

13. The plea hearing of Mr Dawes and his co-accused was heard over three days,
indicating that it is likely that Ms Gobbo continued to provide legal
representation to Mr Dawes until at least 27 February 2008.1¢

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Dawes

14. The conduct of Ms Gobbo as a human source in relation to Mr Dawes is
discussed in the following paragraphs.

15. Ms Gobbo provided information to Victoria Police concerning Mr Dawes prior to
and during her representation of him, between 15 July 2006 and 27 February
2008.17 The information provided during that period included:

15.1. information concerning Mr Dawes’ relationship with Mr David Waters?®

15.2. that Mr Dawes had been referred to her by Mr David Waters and Mr
Glen Saunders (former members of police) for representation?®

15.3. the nature of the charges against Mr Dawes

15.4. that a meeting with Ms Gobbo and Mr Dawes had been cancelled in
relation to payment of legal fees

15.5. the name of Mr Dawes’ solicitor22

15.6. the fact that she had communicated with Mr Dawes23

14 Exhibit RC1568 Ms Gobbo fee book 01, 20 October 2006, 100, MIN.5000.7000.0001 @ .0100; Exhibit
RC1569 Meldrum & Hyland Barristers’ Clerks Invoice for fees due to Ms Gobbo, 30 October 2006, 33,
GMH.0001.0001.0008 @ .0033; Exhibit RC1568 Ms Gobbo fee book 01, 21 December 2006, 102,
MIN.5000.7000.0001 @ .0102, MIN.5000.7000.0001 @ .0102; Exhibit RC1569 Meldrum & Hyland
Barristers’ Clerks Invoice for fees due to Ms Gobbo, 21 December 2006, 2, GMH.0001.0001.0008 @
.0002; Exhibit RC1568 Ms Gobbo fee book 02, 28 February 2008, 115, MIN.5000.7000.0103 @ .0117;
Exhibit RC1569 Meldrum & Hyland Barristers’ Clerks Invoice for fees due to Ms Gobbo, 29 February
2008, 52, GMH.0001.0001.0005 @ .0052; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerks Ms
Gobbo Statement of Account, 07 March 2019, 18, 28, 37GMH.0001.0001.0002 @ .0018, .0028, .0037.
15 Exhibit RC1568 Ms Gobbo fee book 01, 20 October 2006, 100, MIN.5000.7000.0001 @ .0100; Exhibit
RC1569 Meldrum & Hyland Barristers’ Clerks Invoice for fees due to Ms Gobbo, 30 October 2006, 33,
GMH.0001.0001.0008 @ .0033; Exhibit RC1568 Ms Gobbo fee book 02, 30 July 2007, 7,
MIN.5000.7000.0103 @ .0109; Exhibit RC1569 Meldrum & Hyland, ‘Invoice for fees due to Ms Gobbo’,
30 July 2007, 71, GMH.0001.0001.0006 @ .0071.

16 Un-tendered Summary of Proceedings, The Queen v Mr Dawes, 8 January 2010, 3, 5,
OPP.0051.0001.0004 @ .0053, .0055.

17 Exhibit RC0281 ICR3838 (038), 15 July 2006, 359, RCMPI1.0050.0001.0001@ .1945; Exhibit RC0281
ICR2958 (006), 27 February 2008, 67, RCMP1.0051.0001.0001 @ .0807.

18 Exhibit RC0560 Inspector Dale Flynn diary, 1 September 2006, 100, VPL.001 0.0007.0001 @ .0100;
Transcript of Inspector Dale Flynn, 2 October 2019, 7086.

19 Exhibit RC0281 ICR3838 (038), 15 July 2006, 359 RCMPI1.0050.0001.0001 @ .1945; Exhibit RC0281
ICR3838 (044), 5 September 2006, 415, RCMP1.0050.0001.0001 @ .2001; Exhibit RC0281 ICR3838
(045), 13 September 2006, 422, RCMPI.0050.0001.0001 @ .2008.

20 Exhibit RC0281 ICR3838 (038), 15 July 2006, 359, RCMP1.0050.0001.0001 @ .1945: ‘drug trafficker’;
Exhibit RC0281 ICR3838 (044), 5 September 2006, 415, RCMP1.0050.0001.0001 @ .2001: ‘ecstasy
trafficker’.

21 Exhibit RC0281 ICR3838 (044), 5 September 2006, 416, RCMP1.0050.0001.0001 @ .2002.

22 Exhibit RC0281 ICR3838 (045), 13 September 2006, 422, RCMPI.0050.0001.0001 @ .2008.

23 Exhibit RC0281 ICR3838 (045), 13 September 2006, 422, RCMPI.0050.0001.0001 @ .2008.
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15.7. that she had sent a coded message to Mr Dawes’ solicitor (Warren
Peacock) which mentioned Mr Dawes, in order to get Mr Waters to
contact her#

15.8. the fact that Mr Waters had contacted her wanting to know about Mr
Dawes’ plea®

15.9. the fact that Mr Dawes’ case would ‘go to committal, not plea’.?

16. Ms Gobbo continued to provide information concerning Mr Dawes on at least
three further occasions; on 12 March 2008, 17 March 2008 and 29 April 2008.%

Submissions under Terms of Reference 1 and 2 in relation to
Mr Dawes

17. Itis submitted that it is open to the Commissioner to find that the case of Mr
Dawes may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

18. The extent to which the case of Mr Dawes may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

19. First, Category 1A applies in that, between September 2006 and February
2008,2° Ms Gobbo acted for Mr Dawes while she was a human source,?® and
did not disclose same to him.3t

20. Secondly, Category 1B32 applies in that, between July 2006 and February
2008, which was before and during the period that Ms Gobbo acted for Mr
Dawes in relation to the case, Ms Gobbo provided information in relation to him
to members of Victoria Police.3?

21. The above conduct by Ms Gobbo under Categories 1A and 1B evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.3*

22. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at

24 Exhibit RC0281 ICR3838 (114), 6 December 2007, 1511, RCMPI.0050.0001.0001 @ .3097.

25 Exhibit RC0281 ICR2958 (006), 27 February 2008, 67, RCMPI1.0051.0001.0001 @ .0807.

26 Exhibit RC0560 Inspector Dale Flynn diary, 1 September 2006, 100, VPL.001 0.0007.0001 @ .0100;
Transcript of Inspector Dale Flynn, 2 October 2019, 7086, TRN.2019.10.02.01.C.

27 Exhibit RC0281 ICR2958 (008), 12 March 2008, 93, RCMPI.0051.0001.0001 @ .0833; Exhibit
RC0281 ICR2958 (017), 29 April 2008, 241, RCMPI.0051.0001.0001 @ .0981; Exhibit RC0282
Transcript of meeting between Nicola Gobbo, Fox and Wolf, 17 March 2008, 51, VPL.0005.0104.1175
@ .1225.

28 See Legal Principles Submissions at [249].

29 See above analysis at [11]-[13].

30 See Legal Principles Submissions at [249].

31 See Legal Principles Submissions at [249].

32 See Legal Principles Submissions at [249].

33 See above analysis at [15].

34 See Legal Principles Submissions at [320]-[329] and [307]-[309].
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preliminary stages of proceedings (such as in mention hearings, balil
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by Counsel Assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

23.

24,

25.

26.

27.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:3

23.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Dawes;

23.2. inthe event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Dawes, appropriate disclosure
was made; or alternatively

23.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by Director of Public
Prosecutions (DPP) or the Victorian Government Solicitor’s Office
(VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [23.1] were taken, and accordingly there
was the potential for the right of Mr Dawes to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Dawes and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Palice, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.3s

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.?

35 See Legal Principles Submissions at [384] and [452]-[457].
36 See Legal Principles Submissions at [380]-[385].
37 See Legal Principles Submissions at [351], [362]-[373].
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28. Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.ss

29. Category 3A® applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

30. Category 3B* applies in that, between July 2006 and February 2008, which
was before and during the period that Ms Gobbo acted for Mr Dawes in relation
to the case, Ms Gobbo provided information in relation to him to members of
Victoria Police,* and there was non-disclosure of same, and a failure to take
any steps to have potential issues of public interest immunity or matters of
state considered by the DPP or the VGSO and then possibly a court.

31. As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

38 See Legal Principles Submissions at [351], [374].
39 See Legal Principles Submissions at [465].

40 See Legal Principles Submissions at [465].

41 See above analysis at [15].
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CASE STUDY: JACQUES EL-HAGE

The Relevant Case of Jacques El-Hage

1.  The one relevant case of Mr Jacques El-Hage arose from Operation
Matchless,* and concerned his plea of guilty and sentence before the Supreme
Court on 20 September 2011 in relation to one charge of trafficking in a
commercial quantity of methylamphetamine between 1 September 2002 and
31 March 2003 (the case).?

2.  The case concerned Mr El-Hage’s involvement in a clandestine laboratory at
Rye, which produced methylamphetamine.? In particular, it was alleged that Mr
El-Hage arranged for the supply of necessary chemicals to the manufacturers,
and then arranged the delivery of the finished product.* It was alleged that he
received payment for his involvement in the form of a portion of the finished
product.® His role was characterised as one of “brokering”.¢

3.  On 11 April 2003, Mr El-Hage was arrested in relation the offending, following
the execution of a search warrant at his home.” He was, however, not charged
at that time.®2 Some years later, in mid-July 2008,° after Mr Cooper had co-
operated with police and implicated Mr El-Hage in the offending, he was again
arrested and then charged.°

4.  The informant in the matter was Mr Flynn.1t The case against Mr El-Hage

included reliance upon the evidence of Mr Cooper, Il NG 2
Mr Thomas.*?

1 See the Narrative Submissions at Chapter 11.

2 Un-tendered Reasons for Sentence, R v El-Hage [2011] VSC 452, 1 [1], OPP.0043.0006.0006 @
.0125; Un-tendered Presentment No. C0806384.2, R v El-Hage, 2011, OPP.0043.0006.0006 @ .0007-
.0010.

3 Un-tendered Reasons for Sentence, R v El-Hage [2011] VSC 452, 1 [4]-[5], OPP.0043.0006.0006 @
.0125.

4 Un-tendered Reasons for Sentence, R v El-Hage [2011] VSC 452, 1 [6], OPP.0043.0006.0006 @
.0125.

5 Un-tendered Reasons for Sentence, R v El-Hage [2011] VSC 452, 1 [6], OPP.0043.0006.0006 @
.0125.

6 Un-tendered Reasons for Sentence, R v El-Hage [2011] VSC 452, 1 [6], OPP.0043.0006.0006 @
.0125.

7 Un-tendered Reasons for Sentence, R v El-Hage [2011] VSC 452, 1 [4], 2 [7] OPP.0043.0006.0006 @
.0125-26. [Cf. Anonymous Submission 037, at 3, suggests that he was arrested on 11 April 2006, but
that appears to be an error, see para [2] on that page of submission].

8 Un-tendered Reasons for Sentence, R v El-Hage [2011] VSC 452, 1 [4], OPP.0043.0006.0006 @
.0125.

9 There is inconsistency in the evidence as to the precise date on which Mr El-Hage was charged and
arrested for the Operation Matchless offending. The ICRs suggest that the date was 18 July 2008 (see
Exhibit RC0281 ICR2958 (028), 18 July 2008, 495, VPL.2000.0003.1235). In his evidence, on 3 October
2019, 7185-6, Mr Flynn suggested 21 or 23 July 2008. Anonymous Submission 037 suggests 23 July
2008 (Anonymous Submission 037, 5 [11]-[13]); The sentencing judge stated that it was 23 July 2008
(Un-tendered Reasons for Sentence, R v El-Hage [2011] VSC 452, 4 [27], OPP.0043.0006.0006 @
.0128).

10 Un-tendered Reasons for Sentence, R v El-Hage [2011] VSC 452, 1 [4], 4 [27], OPP.0043.0006.0006
@ .0125, .0128.

1 Transcript of Inspector Dale Flynn, 3 October 2019, 7187, TRN.2019.10.03.01.

12 Un-tendered Presentment No. C0806384.2, R v El-Hage, 2011, OPP.0043.0006.0006 @ .0007-10;
See also un-tendered Annexure A, Electronic and Surveillance Related Evidence in Relation to Milad
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5. In June 2009, a contested committal proceeding was conducted, at the end of
which Mr El-Hage was committed to stand trial.22 Eventually, in May 2011, prior
to trial, Mr El-Hage indicated his preparedness to plead guilty.* On 20
September 2011, following an earlier plea hearing, Mr El-Hage was sentenced
in the Supreme Court to four years’ imprisonment, with a non-parole period of
two years.’s In September 2012, Mr El-Hage successfully appealed against the
sentence in the Court of Appeal.t® The appeal did not concern Ms Gobbo. In
allowing the appeal, the Court reduced Mr El-Hage’s non-parole period to one
year.t

Ms Gobbo’s Legal Representation of Jacques El-Hage

6. The evidence before the Commission indicates that Ms Gobbo appeared for or
advised Mr El-Hage in relation to the case on, at least, the following occasions:

6.1. On 11 April 2003, Ms Gobbo attended upon Mr El-Hage at the St Kilda
Road Police Complex, following his first arrest.:8

6.2. On 23 July 2008, after Mr El-Hage was again arrested and then
charged, Ms Gobbo appeared on his behalf in a successful balil
application, before the Melbourne Magistrates’ Court.®

6.3. On 10 September 2008, Ms Gobbo appeared on behalf of Mr El-Hage
at a committal mention before the Melbourne Magistrates’ Court.2

6.4. On 13 October 2008, Ms Gobbo rendered fees in relation to Mr El-
Hage’s matter for a “[b]rief to draft a Form 10A & appear at Committal
Mention incl. conferences & perusal of brief.”2

6.5. On 17 October 2008, Ms Gobbo rendered fees in relation to Mr El-
Hage’s matter for a “brief to appear.” 22

Mokbel, December 2019 version, OPP.0043.0006.0006 @ .0056; See also re Mr Cooper: Transcript of
Inspector Dale Flynn, 20 September 2019, 6668-9, TRN.2019.09.20.01, describing Cooper as
“instrumental” in the case; See Transcript of Inspector Dale Flynn, 4 October 2019, 7239,
TRN.2019.10.04.01 describing Messrs Cooper and Thomas as “key witnesses”.

13 Un-tendered Reasons for Sentence, R v El-Hage [2011] VSC 452, 6 [33], OPP.0043.0006.0006 @

.0130.

14 Un-tendered Reasons for Sentence, R v El-Hage [2011] VSC 452, 6 [33], OPP.0043.0006.0006 @
.0130.

15 Un-tendered Reasons for Sentence, R v El-Hage [2011] VSC 452, 10 [53], OPP.0043.0006.0006 @
.0134.

16 Un-tendered El-Hage v The Queen [2012] VSCA 309.

17 Un-tendered El-Hage v The Queen [2012] VSCA 309, 1 [3].

18 Anonymous Submission 037, 5.

19 Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Ms Nicola Gobbo Statement of Account, 25 July
2008, 12, GMH.0001.0001.0002 @ .0012; Exhibit RC1841 Magistrates’ Court of Victoria record of
Persons represented by Ms Nicola Gobbo, 23 July 2008, 21, MCV.0001.0001.0001 @ .00019; Un-
tendered Summary of Charges, R v Mokbel, ElI-Hage and Kurnaz, OPP.0043.0006.0006 @ .0011;
Exhibit RC0281 ICR2958 (029), 20 July 2008, 500, VPL.2000.0003.1240; Exhibit RC0281 ICR2958
(029), 23 July 2008, 507, VPL.2000.0003.1247.

20 Un-tendered Victoria Police Notice of Committal Hearing, 10 September 2008, VPL.0203.0001.0059;
Exhibit RC1841 Magistrates’ Court of Victoria record of Persons represented by Ms Nicola Gobbo, 10
September 2008, 21, MCV.0001.0001.0001 @ .00019; Exhibit RC1568 Ms Nicola Gobbo fee book, 02,
13 September 2008, 23, MIN.5000.7000.0103 @ .0125.

21 Exhibit RC1568 Ms Nicola Gobbo fee book 02, 13 September 2008, 23, MIN.5000.7000.0103 @
.0125.

22 Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Ms Nicola Gobbo Statement of Account, 6
November 2008, 6, GMH.0001.0001.0002 @ .0006; Exhibit RC1568 Ms Nicola Gobbo fee book, 02, 13
September 2008, 23, MIN.5000.7000.0103 @ .0125.
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7. Furthermore, it was submitted to the Commission that following Mr El-Hage’s
release on bail on 23 July 2008, Ms Gobbo continued to provide Mr El-Hage
with legal advice about his matter.23

8. By way of background, it was submitted to the Commission that Ms Gobbo was
first introduced to Mr El-Hage in a social setting in approximately 1997 or
1998.2 Ms Gobbo also acted as a lawyer for Mr El-Hage in relation to another
unrelated matter in April 2004.% In addition, it appears that between 2006 and
2008, Ms Gobbo maintained an ongoing professional relationship with Mr EI-
Hage, providing him with advice from time to time about other legal issues he
was then facing. For example:

8.1. on 21 April 2008, Ms Gobbo explained to her handlers that “Jacque
[sic] will want to catch up because he has a pending court case to talk
about”;26 and

8.2. on 29 April 2008, Ms Gobbo provided advice to Mr El-Hage in relation
to a police interview, which appears to have concerned an unrelated
matter.2’

9. It appears that, towards the end of 2008, the professional and social
relationship between Ms Gobbo and Mr El-Hage gradually declined.

10. On the basis of the foregoing, it appears that Ms Gobbo represented Mr EI-
Hage in relation to the case from at least 23 July 2008 to 17 October 2008.

The Conduct of Ms Gobbo as a Human Source in relation to
Mr El-Hage

Prior to charge in mid-July 2008

11. Material before the Commission indicated that Ms Gobbo provided information
to Victoria Police about Mr El-Hage from as early as September 2005, very
soon after her registration as a human source.? From that time through to Mr
El-Hage being charged on 23 July 2008, Ms Gobbo is recorded as having
provided extensive information about him to Victoria Police.2° In particular, such
information included:

11.1. information about Mr El-Hage’s relationships and interactions with
alleged criminal associates, including:

23 Anonymous Submission 037, 6 [14].

24 Anonymous Submission 037, 2.

25 0n 19 April 2004, Ms Gobbo appeared on behalf of Mr El-Hage at Dandenong Magistrates’ Court.
See Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Ms Nicola Gobbo Tax invoices, 20 April 2004,
45, GMH.0001.0001.0013 @ .0045; Exhibit RC1841 Magistrates’ Court of Victoria record of Persons
represented by Ms Nicola Gobbo, 19 April 2004, 16, MCV.0001.0001.0001 @.00014; Anonymous
Submission 037, 5 [6]-[8].

26 Exhibit RC0281 ICR2958 (015), 21 April 2008, 197, VPL.2000.0003.0937.

27 Exhibit RC0291 ICR2958 (017), 29 April 2008, 241, VPL.2000.0003.0981.

28 The final reference to Mr El-Hage in the ICRs is Exhibit RC0281 ICR2958 (047) 28 November 2008,
718-9, VPL.2000.0003.1458-9; Anonymous Submission 037, 6 [18]-[20].

2% Exhibit RC0281 ICR3838 (003), 26 September 2005, 16, VPL.2000.0003.1602; Exhibit RC0282
Transcript of meeting between Nicola Gobbo, Peter Smith and Sandy White.

30 See generally Un-tendered Summary of ICR Extracts, Jacques El-Hage, VPL.4229.0001.0001.
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11.1.1. members of the Mokbel family, especially Mr Horty Mokbe|3!
11.1.2. Mr Cooper3?

11.1.3. Mr Zlate Cvetanovski®

11.1.4. other persons

11.2. information suggesting Mr El-Hage was involved in drug trafficking
activities,* some of which was passed on to investigators of Victoria
Polices®

11.3. information about his telephone numbers”
11.4. information about his personal life.38

12. Throughout this time, Ms Gobbo and Mr El-Hage also appear to have
maintained a relatively close social relationship. In particular, Ms Gobbo
frequently attended dinner with Mr El-Hage.3® Whilst the dinners may have

31 Exhibit RC0281 ICR3838 (003), 26 September 2005,16, VPL.2000.0003.1602; Exhibit RC0281
ICR3838 (016) 18 January 2006, 125, VPL.2000.0003.1711; Exhibit RC0281(016), 19 January 2006,
127, VPL.2000.0003.1713; Exhibit RC0281 ICR3838, 29 March 2006 (024), 216, VPL.2000.0003.1802;
Exhibit RC0281 ICR3838 (031), 9 May 2006, 292, VPL.2000.0003.1878; RC0281 ICR3838 (019), 22
February 2006, 162, VPL.2000.0003.1748; RC0281 ICR3838 (035), 17 June 2006, 333,
VPL.2000.0003.1919; Exhibit RC0281 ICR3838 (036), 22 June 2006, 340, VPL.2000.0003.1926; Exhibit
RC0281 ICR3838 (057), 12 December 2006, 583, VPL.2000.0003.2169; Exhibit RC0281 ICR3838
(064), 29 January 2007, 619, VPL.2000.0003.2205; Exhibit RC0281 ICR3838 (70), 14 March 2007,
705, VPL.2000.0003.2291; Exhibit RC0281 ICR3838 (115), 10 December 2007, 1519,
VPL.2000.0003.3105; Exhibit RC0281 ICR2958 (010), 19 March 2008, 109, VPL.2000.0003.0849.

32 Exhibit RC0281 ICR3838 (003), 26 September 2005, 16, VPL.2000.0003.1602.

33 Exhibit RC0281 ICR3838 (018), 13 February 2006, 151, VPL.2000.0003.1737.

34 Exhibit RC0281 ICR3838 (040), 4 August 2006, 381-2, VPL.2000.0003.1967-1968; Exhibit RC0281
ICR3838 (054), 28 November 2006, 567, VPL.2000.0003.2153; Exhibit RC0281 ICR3838 (057), 12
December 2006, 583, VPL.2000.0003.2169; Exhibit RC0281 ICR3838 (085), 26 June 2007, 941,
VPL.2000.0003.2527; Exhibit RC0281 ICR3838 (88), 4 July 2007, 985-986, VPL.2000.0003.2571-2;
Exhibit RC0281 ICR3838 (094), 14 August 2007, 1086, VPL.2000.0003.2672; Exhibit RC0281 ICR2958
(010), 19 March 2008, 109, VPL.2000.0003.0849.

35 Exhibit RC0281 ICR3838 (019), 22 February 2006, 162, VPL.2000.0003.1748, “Horty and Jaques El
Hajj out trafficking tonight”; Exhibit RC0281 ICR3838 (040), 3 August 2006, 381, VPL.2000.0003.1967,
“Seeing Jacques EL HAGE at Waterfront w. his cocaine business guys (DDl O'BRIEN adv. immediately
re above re SCSU on EL HAGE) (Controller SANDY WHITE adv)”); Exhibit RC0281 ICR3838 (065), 9
February 2007, 630, VPL.2000.0003.2216; Exhibit RC0281 ICR3838 (070), 12 March 2007, 692,
VPL.2000.0003.2278; Exhibit RC0281 ICR3838 (076), 24 April 2007, 808, VPL.2000.0003.2394; Exhibit
RC0281 ICR3838 (078), 9 May 2007, 831, VPL.2000.0003.2417; Exhibit RC0281 ICR3838 (085), 26
June 2007, 941, VPL.2000.0003.2527; Exhibit RC0281 ICR3838 (088), 4 July 2007, 985-986,
VPL.2000.0003.2571-2; Exhibit RC0281 ICR3838 (094),14 August 2007, 1086, VPL.2000.0003.2672.
36 Transcript of Inspector Dale Flynn, 2 October 2019, 7092-3, TRN.2019/10.02.01. It appears, however,
that Victoria Police’s interest in Mr EI-Hage were mostly in relation to the Operation Matchless offending.
87 Exhibit RC0281 ICR3838 (040), 1 August 2006, 378, VPL.2000.0003.1964; Exhibit RC0281 ICR3838
(040), 4 August 2006, 381 VPL.2000.0003.1967.

38 Exhibit RC0281 ICR3838 (040), 4 August 2006, 381-2, VPL.2000.0003.1967-8.

39 Exhibit RC0281 ICR3838 (040), 4 August 2006, 382, VPL.2000.0003.1968; Exhibit RC0281 ICR3838
(049), 18 October 2006, 498, 501, VPL.2000.0003.2084, VPL.2000.0003.2087; Exhibit RC0281
ICR3838 (054), 28 November 2006, 567, VPL.2000.0003.2153; Exhibit RC0281 ICR3838 (070), 14
March 2007, 706, VPL.2000.0003.2292, Exhibit RC0281 ICR3838 (075), 18 April 2007, 798,
VPL.2000.0003.2384; Exhibit RC0281 ICR3838 (085), 26 June 2007, 940, VPL.2000.0003.2526; Exhibit
RC0281 ICR3838 (088), 4 July 2007, 985, VPL.2000.0003.2571; Exhibit RC0281 ICR3838 (092), 23
July 2007, 1052, VPL.2000.0003.2638; Exhibit RC0281 ICR3838 (096), 22 August 2007, 1133,
VPL.2000.0003.2719; Exhibit RC0281 ICR3838 (097), 27 August 2007, 1158, VPL.2000.0003.2744;
Exhibit RC0281 ICR3838 (101), 19 September 2007, 1232, VPL.2000.0003.2818; Exhibit RC0281
ICR3838 (107), 31 October 2007, 1338, VPL.2000.0003.2924; Exhibit RC0281 ICR3838 (109), 7
November 2007, 1370, VPL.2000.0003.2956; Exhibit RC0281 ICR3838 (110), 12 November 2007,
1391, VPL.2000.0003.2977; Anonymous Submission 037, 4 [5]; Exhibit RC0281 ICR2958 (017) ICR
2958, 28 April 2008, 238, VPL.2000.0003.0978 regarding Mr El-Hage knowledge of Ms Gobbo’s place
of residence, having dropped her at home in the past.
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generally been of a social nature, it is clear that on occasion there was also a
professional element to the meetings. For example:

12.1. On 14 March 2007, the Informer Contact Reports (ICRs) record that Ms
Gobbo attended a dinner with Mr El-Hage and others, as Mr El-Hage
was reportedly “very concerned” that he would be charged in relation to
the “Rye Lab”, and “want[ed] to discuss possible options” with Ms
Gobbo.* When the dinner had finished, Ms Gobbo reported what had
occurred to her handlers, including that Mr EI-Hage had expressed
“concern [that] he is about to be arrested for the Rye Lab ... [and he]
wanted advice so he is be prepared for what might happen.”

12.2. On 16 April 2008, ICRs record Ms Gobbo’s account of a dinner she
attended with Mr El-Hage and Mr Alastair Grigor, who appears to have
been Mr El-Hage’s solicitor at the time.*2 Ms Gobbo would later be
instructed by Mr Grigor to act on Mr El-Hage’s behalf following his
arrest in July 2008.43

12.3.  Similarly, on 4 June 2008, the ICRs record that Ms Gobbo and Mr
Grigor together “had a coffee” with Mr El-Hage.*

13. During this period, Ms Gobbo also appeared to have been actively interested in
undertaking specific intelligence gathering for Victoria Police in relation to Mr
El-Hage. In particular, on 18 October 2006, the ICRs record:*>

“3838 asked if Purana or SDU would like 3838 to have dinner with
EL HAGE. 3838 told that neither SDU or [sic] Purana wish to tasked
[sic] in relation to EL HAGE at this time.”

14. In addition, Ms Gobbo is recorded to have provided Victoria Police with advice
in relation to Mr El-Hage including:

14.1. On 30 October 2006, Ms Gobbo met with her handlers to peruse briefs
of evidence against a number of persons, in relation to ongoing
investigations at the time.4¢ During the meeting, having perused the
briefs, Ms Gobbo advised police on the state of a brief of evidence
against Mr Cooper, and commented that Mr EI-Hage, among others,
was “still to be charged”.#” According to the ICRs, she advised police
that he was “clearly identified ... will be able to argue re bail that they
knew and did not flee jurisdiction”.#¢ Ms Gobbo’s commentary and
advice was passed on by the Source Development Unit (SDU) to Mr
Flynn verbally.# Mr Flynn acknowledged in his evidence to the
Commission that Ms Gobbo was suggesting that, if Mr EI-Hage and
others were not charged soon, they would be able to argue in due

40 Exhibit RC0281 ICR3838 (070), 14 March 2007, 705, VPL.2000.0003.2291.

41 Exhibit RC0281 ICR3838 (070), 14 March 2007, 706-707, VPL.2000.0003.2292-3.

42 Exhibit RC0281 ICR2958 (014), 16 April 2008, 173-174, VPL.2000.0003.0913-4; Exhibit RC0281
ICR2958 (014), 14 April 2008, 162, VPL.2000.0003.0902.

43 See above at [7]-[8]

44 Exhibit RC0281 ICR2958 (022), 4 June 2008, 385, VPL.2000.0003.1125.

45 Exhibit RC0281 ICR3838 (049), 18 October 2006, 496-497, VPL.2000.0003.2082-3.

46 Exhibit RC0281 ICR3838 (051), 30 October 2006, 528, VPL.2000.0003.2114; Transcript of Inspector
Dale Flynn, 2 October 2019, 7089-90, TRN.2019.10.02.01.

47 Exhibit RC0281 ICR3838 (051), 30 October 2006, 532-533, VPL.2000.0003.2118-9; Transcript of
Inspector Dale Flynn, 2 October 2019, 7091, TRN.2019.10.02.01.

48 Exhibit RC0281 ICR3838 (051), 30 October 2006, 533, VPL.2000.0003.2119.

49 Exhibit RC0281 ICR3838 (051), 30 October 2006, 533, VPL.2000.0003.2119; Transcript of Inspector
Dale Flynn, 2 October 2019, 7091-92, TRN.2019.10.02.01.
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course, in favour of a grant of bail and to address any concern of a
flight risk, that they were earlier aware of the prospect of being charged
and yet did not flee the jurisdiction.®® He accepted that, with the benefit
of hindsight, his receipt of such information from Ms Gobbo in the
circumstances described above, was “rather extraordinary”.st

14.2. On 30 January 2008, Ms Gobbo advised her handlers Mr Sandy White
and Peter Smith that, in her view: “There was enough on the ... old
hand-up brief to charge [Mr El-Hage] with [Cooper].”s2 She asked them,
“Why wouldn’t you charge him?”s3

15. Moreover, at times, Ms Gobbo and the SDU discussed her interactions with Mr
El-Hage. For example, on 30 April 2008, prior to Ms Gobbo attending a dinner
with Mr El-Hage, the ICRs record Ms Gobbo and the SDU having jointly
planned the “dinner strategy”, as follows:**

SDU Management:

Talk about dinner strategy.
She will get feedback of Jacque EL HAGE meeting with Purana

Then launch into her angry spiel and announce that Mokbel*s are
wiped and to pass on message that she wants nothing more to do
with them owing to the way she is being treated.

Re-iterated with Jacque that she needs to finish on very angry note
and leave the table giving Jacque no doubt as to her resolve and
resentment to the Mokbel*s and Bayeh.

Understood. She will.

16. Further, in the lead up to Mr El-Hage’s arrest and charge in mid-July 2008, Ms
Gobbo appears to have been utilised by Victoria Police to obtain specific
intelligence about his “movements”.® In particular, on 19 June 2008, the ICRs
record that Mr Dale Flynn, then a detective of the Purana Taskforce, requested
the SDU to obtain “any intell [sic] on movements of El-Hage” in anticipation of
his impending arrest.*® Later that evening, Mr Peter Smith asked Ms Gobbo “re
movements of El Hage”, and noted that Ms Gobbo’s response was that she

“pelieves wife left him, has || \ho oot o [sic] il I o~ the

other side of town.”s” The following morning, on 20 June 2008, Mr Peter Smith

50 Transcript of Inspector Dale Flynn, 2 October 2019, 7091, TRN.2019.10.02.01.

51 Transcript of Inspector Dale Flynn, 2 October 2019, 7094, TRN.2019.10.02.01.

52 Exhibit RC0282 Transcript of meeting between Nicola Gobbo, Peter Smith and Sandy White, 30
January 2008, 161-162, VPL.0005.0115.0958 @ .1118-9; Exhibit RC0281 ICR2958 (001), 30 January
2008, 17, VPL.2000.0003.0757.

53 Exhibit RC0282 Transcript of meeting between Nicola Gobbo, Peter Smith and Sandy White, 30
January 2008, 161-162, VPL.0005.0115.0958 @ .1118-9; Exhibit RC0281 ICR2958 (001), 30 January
2008, 17, VPL.2000.0003.0757.

54 Exhibit RC0281 ICR2958 (017), 30 April 2008, 243, VPL.2000.0003.0983.

55 Exhibit RC0281 ICR2958 (025), 19 — 20 June 2008, 467-468, VPL.2000.0003.1207-8.

56 Exhibit RC0281 ICR2958 (025), 19 June 2008, 467 VPL.2000.0003.1207; Transcript of Inspector
Dale Flynn, 3 October 2019, 7184-5, TRN.2019.10.03.01.

57 Exhibit RC0281 ICR2958 (025), 19 June 2008, 467, VPL.2000.0003.1207.
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provided the update to Mr Flynn, noting “Adv Flynn re El Hage & N
kids/wife left.”s

Upon and Following Charge in Mid-July 2008

17. On 18 July 2008, at or around the time of Mr El-Hage’s arrest,> Ms Gobbo
appears to have expressed her frustration to the SDU for not having been
“called and briefed re the arrest of Jacques El-Hage”.s° She told police that she
had been “approached to do the bail application which [she] could not get out
of”.61

18. The next day, on 19 July 2008, in apparent reference to the circumstances
surrounding Mr El-Hage, Ms Gobbo is recorded as having “accus[ed] handler
of causing [her] to be put into an unethical situation where [she] is forced to
represent someone who has been charged as a result of information provided
by [her].”s2

19. On 20 July 2008, Ms Gobbo reported to her handlers that she had been “on the
phone for 2 hours with [Mr El-Hage] re bail, the charges, what he will do, bail
issues, concerns etc.”s3

20. On 21 July 2008, Ms Gobbo is recorded as having informed her handler, Mr
Wolf, that she had spent 2 hours explaining to Mr El-Hage that she had a
conflict of interest in representing him, because she had previously represented
Cooper.

21. Onthe same day, the ICRs record that Ms Gobbo told her handlers that she
would telephone Mr Flynn regarding Mr El-Hage’s “bail matter to work out [an]
appropriate date”. In his evidence before the Commission, Mr Flynn confirmed
that such conversations did take place between him and Ms Gobbo.% Mr Flynn
said that, in those conversations, he was dealing with Ms Gobbo in her
capacity as Mr El-Hage’s legal representative.®® He acknowledged that he was
aware at the time of the fact that she was also acting as a human source for
Victoria Police in relation to Mr El-Hage.s” Whilst Mr Flynn conceded that the
circumstances were “complex”, he maintained that “the conflict of her
involvement with Mr El-Hage and others was a matter for her”.ss

22.  On 23 July 2008, Ms Gobbo conducted a bail application on behalf of Mr EI-
Hage before the Magistrates’ Court at Melbourne.® On that afternoon,

58 Exhibit RC0281 ICR2958 (025), 20 June 2008, 468, VPL.2000.0003.1208. Transcript of Inspector
Dale Flynn, 3 October 2019, 7184-5, TRN.2019.10.03.01.

59 See above at [7]-[8].

60 Exhibit RC0281 ICR2958 (028), 18 July 2008, 495, VPL.2000.0003.1235.

61 Exhibit RC0281 ICR2958 (028), 18 July 2008, 495, VPL.2000.0003.1235.

62 Exhibit RC0281 ICR2958 (028), 18 July 2008, 496, VPL.2000.0003.1236.

63 Exhibit RC0281 ICR2958 (029), 20 July 2008, 500, VPL.2000.0003.1240.

64 Exhibit RC0281 ICR2958 (029), 21 July 2008, 503, VPL.2000.0003.1243.

85 Transcript of Inspector Dale Flynn, 3 October 2019, 7185-6, TRN.2019.10.03.01.

66 Transcript of Inspector Dale Flynn, 3 October 2019, 7186, TRN.2019.10.03.01.

87 Transcript of Inspector Dale Flynn, 3 October 2019, 7186-7, TRN.2019.10.03.01.

68 Transcript of Inspector Dale Flynn, 3 October 2019, 7187, TRN.2019.10.03.01.

69 Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Ms Nicola Gobbo Statement of Account, 25 July
2008, 12 GMH.0001.0001.0002 @ .0012; Exhibit RC1841 Magistrates’ Court of Victoria Record
Persons represented by Ms Nicola Gobbo, 23 July 2008, 21, MCV.0001.0001.0001 @ .00019; Un-
tendered Summary of Charges, R v Mokbel, El-Hage and Kurnaz, OPP.0043.0006.0006 @ .0011;
Exhibit RC0281 ICR2958 (029), 20 July 2008, 500, VPL.2000.0003.1240; Exhibit RC0281 ICR2958
(029), 23 July 2008, 507, VPL.2000.0003.1247.
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immediately following the hearing, Ms Gobbo reported the outcome to her
handlers. The ICRs record as follows:”

o “RS mentioned that had finished with Jacques EL HAJE at court and
had secretly obtained all of the phone numbers from his phone

o asked RS for them, RS replied would give them to handler later
o RS admiring Dale FLYNN and that the bail application went smoothly”.

23. On 4 August 2008, Ms Gobbo provided her handlers with a list of several
dozen telephone contacts and numbers, which she had covertly obtained from
Mr El-Hage’s phone whilst representing him at this bail application.”

24. On 21 August 2008, Ms Gobbo expressed to her handlers her “dislike” for Mr
El-Hage, and appeared to convey instructions she had received from him.2
The ICRs record that Ms Gobbo reported: “[Mr El-Hage] thinks he made no
money out of drug trafficking so he has not done anything wrong.” 7 She went
on to advise and represent Mr El-Hage in October 2008, as set out above.™

25. In June 2009, committal proceedings took place in relation to the case, during
which Mr Flynn gave evidence as the informant.” At no point during his
evidence did Mr Flynn reveal or disclose the true circumstances of Ms Gobbo’s
relevant conduct as a human source.” Even when he was specifically pressed
under cross-examination at the committal hearing as to the circumstances of
Mr Cooper’s arrest and his agreeing to co-operate with police, Mr Flynn failed
to reveal or disclose the role of Ms Gobbo and the relevant members of police
in those events.”

Relevant Conduct in relation to Mr Cooper

26. The conduct of Ms Gobbo and various members of Victoria Police in relation to
Mr Cooper is also relevant to an assessment of Mr El-Hage’s matter. As set out
in the Narrative Submissions at Chapter 11, it is submitted that the conduct of
Ms Gobbo and members of Victoria Police in relation to Mr Cooper may have
been improper or unlawful. In particular, for the reasons set out in that section
of the submissions, it is submitted that such conduct led to, inter alia:

26.1. the discovery of the offending the subject of Operation Posse;
26.2. Mr Cooper being arrested in Operation Posse;

26.3. Mr Cooper deciding to agree to co-operate with and assist the
authorities, including by making statements implicating others and

70 Exhibit RC0281 ICR2958 (029), 23 July 2008, 507, VPL.2000.0003.1247.

71 Exhibit RC0281 ICR2958 (030), 4 August 2008, 533, 537-8, VPL.2000.0003.1273, 1277-8; Exhibit
RC0282 Transcript of meeting between Nicola Gobbo, Wolf, Sandy White, and Green, 4 August 2008,
228 — 234, VPL.0100.0239.0001 @ .0228 - .0234.

72 Exhibit RC0281 ICR2958 (034), 21 August 2008, 562, VPL.2000.0003.1302.

73 Exhibit RC0281 ICR2958 (034), 21 August 2008, 562, VPL.2000.0003.1302.

74 See above at paragraph [7]. Exhibit RC1568 Ms Nicola Gobbo fee book 02, 14 October 2008, 23
(MIN.5000.7000.0103 @ .0125; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Ms Nicola Gobbo
Statement of Account, 6 November 2008, 6, GMH.0001.0001.0002 @.0006.

5 Transcript of Inspector Dale Flynn, 3 October 2019, 7178-82, TRN.2019.10.03.01.

6 Transcript of Inspector Dale Flynn, 3 October 2019, 7178-82, TRN.2019.10.03.01.

77 Transcript of Inspector Dale Flynn, 3 October 2019, 7178-82, TRN.2019.10.03.01; See the Narrative
Submissions at Chapter 11.
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undertaking to give evidence in subsequent prosecutions; and (it
follows)

26.4. the evidence of Mr Cooper being relied upon in the prosecution of Mr
El-Hage (among others).

27. As noted below, on this basis, it may be argued that the evidence of Mr
Cooper, relied upon in the prosecution of Mr El-Hage, may have been obtained
in consequence of improper or illegal conduct, and such evidence may
therefore have been liable to exclusion. It is submitted that the absence of any
disclosure meant that Mr EI-Hage may have been deprived of any opportunity
to object to the admissibility of this evidence.

28. Further, as set out in the Case Study of |} NN 2t paragraphs 8
to 10, it is submitted that it is open to find that there was a causal link (even if

indirect) between the conduct of Ms Gobbo and Victoria Police which led Mr
Cooper to agree to assist and co-operate with authorities, and |

subsequent decision to do so. On this basis, it may be argued that
the evidence of | I '<'icd upon in the prosecution of Mr
El-Hage, may have been obtained illegally or improperly by virtue of its causal
connection (even if indirect) to the circumstances surrounding Mr Cooper.

Relevant Conduct in relation to Mr Thomas

29. In addition to the above, the conduct of Ms Gobbo and various members of
Victoria Police in relation to Mr Thomas is also relevant to an assessment of Mr
El-Hage’s matter. As set out in the Narrative Submissions at Chapter 7, it is
submitted that the conduct of Ms Gobbo and members of Victoria Police in
relation to Mr Thomas may have been improper or unlawful. In particular, for
the reasons set out in that section of the submissions, it is submitted that such
conduct may have led Mr Thomas to his decision to assist and co-operate with
authorities. As with Mr Cooper, such co-operation from Mr Thomas included
making statements implicating others and undertaking to give evidence in
subsequent prosecutions. Arguably, therefore, the evidence of Mr Thomas,
relied upon in the prosecution of Mr El-Hage, may have been obtained in
consequence of improper or illegal conduct, and such evidence may therefore
have been liable to exclusion. It is submitted that the absence of any disclosure
meant that Mr EI-Hage may have been deprived of any opportunity to object to
the admissibility of this evidence.

Submissions to the Commission regarding Mr El-Hage
30. It was submitted to the Commission that:

30.1. inthe relevant period,”® Mr El-Hage had “disclosed details of his
activities and those of his associates to Ms Gobbo in the context of
believing that information to be retained by her as confidential and not
to be disclosed”;®

78 Anonymous Submission 037, 2, which appears to define the relevant period as 1997 to 20086. It is
unclear why the relevant period is confined to 2006 when Mr El-Hage was represented by Ms Gobbo in
2008. Further, it is noted that page 3 contains a heading “Background of the Relevant Period between
1998 — 2008”.

7 Anonymous Submission 037, 6 [7].
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31.

32.

30.2. the prosecution case against him in the Operation Matchless matter
relied heavily on the evidence of Messrs Cooper, a |l N
I 2nd Thomas;® and

30.3. when he decided to plead guilty to the charge, he was not aware that
the statements of those withesses were “procured by Victoria Police
with the assistance of Gobbo”.8!

Further, it was submitted to the Commission that if aware “of the fact and
circumstances of Ms Gobbo’s involvement with Messrs Cooper, and Thomas
and Victoria Police,” Mr El-Hage would:

31.1. not have engaged Ms Gobbo to represent him;

31.2. not have pleaded guilty to charges based on the evidence of Messrs
Cooper and Thomas; and

31.3. have challenged the admissibility of the evidence of Messrs Cooper
and Thomas.#2

Further, it is asserted that he may have sought a permanent stay of the criminal
proceedings on the basis he could not receive a fair trial given the breach of
the duty of confidentially and legal professional privilege by Ms Gobbo.

Submissions under Terms of Reference 1 and 2 in relation to
Mr El-Hage

33.

34.

35.

36.

It is submitted that it is open to the Commissioner to find that the case of Mr EI-
Hage may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

This case is linked to the cases of Mr Thomas and Mr Cooper and accordingly
this case study adopts the detailed analysis of Ms Gobbo’s conduct and police
conduct contained in the Narrative Submissions, Chapters 7 (concerning Mr
Thomas) and 11 (concerning Mr Cooper).

These submissions should be read in conjunction with the Narrative
Submissions, Chapters 13 and 17, which contain an account of the conduct of
Ms Gobbo and members of Victoria Police in relation to Mr El-Hage.

The extent to which the case of Mr EI-Hage may have been affected can be
measured by virtue of the following matters.

80 Anonymous Submission 037, 7 [25]-[27].
81 Anonymous Submission 037, 9 [33].
82 Anonymous Submission 037, 9 [34].
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Conduct of Ms Gobbo

37. First, Category 1A applies in that, between around 23 July 2008 and 17
October 2008, Ms Gobbo acted for Mr EI-Hage while she was a human
source,® and did not disclose same to him.sé

38. Secondly, Category 1B# applies in that, Ms Gobbo provided information in
relation to Mr El-Hage to members of Victoria Police, prior tos¢ and during® the
period in which she acted for Mr El-Hage, and did not disclose same to him.

39. Thirdly, Category 2A%® applies in that evidence relied upon by the prosecution
in the case against Mr El-Hage, namely the evidence of Mr Cooper,** | N
I 2nd Mr Thomas,** may have been obtained in consequence of
an impropriety or illegality in connection with the use of Ms Gobbo as a human
source by Victoria Police.®

40. Fourthly, Category 2B applies in that Ms Gobbo had knowledge of the
circumstances founding the foregoing [39] and failed to disclose same to her
client, Mr El-Hage, thereby depriving him of the ability to object to the
admission of that evidence.

41. The above conduct by Ms Gobbo under Categories 1A and 1B, together with
conduct under Categories 2A and 2B, evinces a conflict of interest and may
constitute breaches of her duty to the administration of justice, her duty to the
court, her duty to her client, and her fiduciary duties.® Further, in certain
instances identified above,?” Ms Gobbo’s conduct may constitute a breach of
legal professional privilege and/or confidence.2

42. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by Counsel Assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the

83 See Legal Principles Submissions at [249].

84 See above analysis at [10].

85 See Legal Principles Submissions at [20].

86 See Legal Principles Submissions at [239].

87 See Legal Principles Submissions at [249].

88 See above analysis at [11]-[16].

89 See above analysis at [18]-[24].

9 See Legal Principles Submissions at [249].

91 See above analysis at [4] and [26]-[27].

92 See above analysis at [4] and [28].

93 See above analysis at [4] and [29].

94 See Legal Principles Submissions at [196]-[222].

9 See Legal Principles Submissions at [249].

9 See Legal Principles Submissions at [320]-[329] and [307]-[309].
97 See, eg, above analysis at [22]-[24]

98 See Legal Principles Submissions at [310]-[319] and [301]-[306].
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conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

43.

44,

45.

46.

47.

48.

49.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:*

43.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr El-Hage;

43.2. inthe event that the same had the potential to interfere with the right to
a fair trial of any person including Mr El-Hage, appropriate disclosure
was made; or alternatively

43.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [43.1] were taken, and accordingly there
was the potential for the right of Mr El-Hage to a fair trial to have been
interfered with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr El-Hage and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.10

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information. 1ot

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.to?

Category 3A3 gpplies in that there was non-disclosure of Ms Gobbo’s status
as a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

99 See Legal Principles Submissions at [384] and [452]-[457].
100 See Legal Principles Submissions at [380]-[385].

101 See Legal Principles Submissions at [351], [362]-[373].
102 See Legal Principles Submissions at [351], [374].

103 See Legal Principles Submissions at [465].
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50. Category 3B applies in that, Ms Gobbo provided information in relation to Mr
El-Hage to members of Victoria Police, prior tos and durings the period in
which she acted for him, and there was non-disclosure of same, and a failure to
take any steps to have potential issues of public interest immunity or matters of
state considered by the DPP or the VGSO and then possibly a court.

51. Category 4Aw7 applies in that, as noted above at [50], evidence relied upon by
the prosecution may have been obtained in consequence of an impropriety or
illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.

52. Category 4B applies in that there was the above conduct, and there was non-
disclosure of same, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

53. As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

104 See Legal Principles Submissions at [465].
105 See above analysis at [11]-[16]
106 See above analysis at [18]-[24]
107 See Legal Principles Submissions at [465].
108 See Legal Principles Submissions at [465].
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CASE STUDY: MR ELK (A PSEUDONYM);
CHAFIC ISSA; DAVID TRICARICO

1.  During 2006 and 2007, Purana Taskforce commenced an investigation,
codenamed ‘Operation Magnum’, into an enterprise involving the large-scale
manufacture and distribution of methylamphetamine.:

2. On 5 June 2007, the investigation culminated in the arrest of at least nine
persons associated with the enterprise, including Mr Antonios (Tony) Mokbel
who was arrested and charged in Greece.?

3.  The prosecution case was that Mr Tony Mokbel was the principal of the
enterprise, which involved the participation of many individuals known as “the
company”.? It was alleged that Mr Tony Mokbel arranged for
methylamphetamine to be manufactured and delivered to Mr Joseph Mansour
and Mr Bartholomew Rizzo, who then on sold it.4

4.  The investigation was instigated by, and depended on, the evidence of a
registered human source whose intelligence led to the implementation of
telephone intercepts and covert audio recordings against members of “the
company”. The registered human source also made statements against Mr
Tony Mokbel and other co-accused, and provided police with |

- §

5.  The cases pertaining to the following three co-accused associated with
Operation Magnum will be addressed below:

5.1. Mr David Tricarico
5.2. Mr Elk
5.3. Mr Chafic Issa.

1 Un-tendered Summary of Prosecution Opening, R v Antonios Sajih Mokbel, Mr Elk and David
Tricarico, 26 August 2010, 156 [110], OPP.0043.0005.0003 @.0156.
2 Un-tendered Brief Summary, Summary of Circumstances, undated, 1, OPP.0043.0005.0003 @.0017;
Un-tendered Reasons for Sentence, R v David Tricarico, [2011] VSC 53, 5 [17], OPP.0043.0005.0003
@.0309; Un-tendered Supreme Court of Appeal, Applicant’'s Written Case, R v David Tricarico, 2011, 2
[5], OPP.0043.0005.0003 @.0326.
3 Un-tendered Brief Summary, Summary of Circumstances, undated, 1, OPP.0043.0005.0003 @.0017.
4 Un-tendered Sentence, R v Antonios Sajih Mokbel, [2012] VSC 255, 7 [34] — 9 [43],
RCMPI.0010.0002.0002 @ .0277-.0279; Un-tendered Prosecution Opening (Facts) on Plea in relation
to Operation Magnum, R v Antonios Sajih Mokbel, 21 May 2012, 4 - 5 [16], RCMP1.0010.0002.0002
@.0017-.0018.
5 Un-tendered Statement of registered human source, 25 April 2007, VPL.0201.0001.0350 [
refer- S - 2 P2rently maintained |
Un-tendered Reasons for Sentence, R v Antonios Sajih Mokbel, [2012] VSC 255, 7
[35] — 8 [36], RCMPI.0010.0002.0002 @ .0277-.0278.
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MR ELK (A PSEUDONYM)

The Relevant Cases of Mr Elk

6. The prosecution case was Mr Elk and Mr Issa working closely together and
assisted each other in the manufacturing process. It was alleged that Mr Elk
received and converted the P2P to methylamphetamine, and Mr Issa delivered
the finished product to others and collected cash earnings associated with the
enterprise.é

7.  On 4 October 2010, Mr Elk was arraigned and pleaded guilty to:

7.1. one count of attempting to pervert the course of justice;’

7.2. one count of trafficking in a large commercial quantity of
methylamphetamine;

7.3. one count of knowingly dealing with proceeds of crime;
7.4. one count of possession of cannabis; and
7.5. three counts of possession of category A longarm firearms.s

8. A contested plea hearing was conducted in June 2011.°

9. On 5 September 2011, Mr Elk was sentenced to a total effective sentence of 11
years’ imprisonment, with a non-parole period of eight years’ imprisonment.1°

10. Mr Elk made applications for leave to appeal against sentence to the Victorian
Court of Appeal and to the High Court of Australia, which were both ultimately
dismissed.

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Elk

11. On 16 January 2008, Ms Gobbo charged fees for a ‘brief to advise, peruse
material (20 volumes) and draft chronology’ in relation to the matters of Mr Elk
and Mr Issa.’2 There is nothing to suggest that she continued to provide
representation to Mr Elk following submission of this invoice.

6 Un-tendered Summary of Prosecution Opening, R v Antonios Sajih Mokbel, Mr Elk and David
Tricarico, 26 August 2010, 157-158 [14], OPP.0043.0005.0003 @.0157-.0158.

7 Note: this offence concerned Mr Elk’s role in assisting Mr Antonios Mokbel to leave Australia whilst on
bail during the course of his trial.

8 R v Mr Elk [2011] VSC 423, [1].

9 R v Mr Elk [2011] VSC 423, [4].

0 R v Mr Elk [2011] VSC 423, [39]; Un-tendered Victoria Police Criminal History Report, Mr Elk, 2,
VPL.0099.0193.1639 @.1640.

11 Un-tendered Supreme Court of Appeal Judgment, Mr Elk v The Queen, [2012] VSCA 160, 1,
OPP.0043.0005.0003 @.0375; Mr Elk v The Queen [2013] HCA 31, [38]; Un-tendered Victoria Police
Criminal History Report, Mr Elk, 1, VPL.0099.0193.1639 @.1639.

12 Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk, Ms Nicola Gobbo Tax Invoice, 7 March 2019, 71,
GMH.0001.0001.0005 @ .0071.
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The Conduct of Ms Gobbo as a Human Source in relation to
Mr Elk

12. Ms Gobbo provided information to Victoria Police concerning Mr Elk during her
representation of him, on at least one occasion. On 15 January 2008, she
advised that she was preparing a chronology for Mr Alistair Grigor in relation to
Mr Issa and Mr Elk.:3

13. Ms Gobbo provided information to police concerning Mr EIlk following her
representation, on at least the following three occasions,** however it is not
submitted that she later represented Mr Elk.

Submissions under Terms of Reference 1 and 2 in relation to
Mr Elk

14. Itis submitted that it is open to the Commissioner to find that the case of Mr Elk
may have been affected by the conduct of Ms Gobbo as a human source, as
well as the conduct of members of Victoria Police in their disclosures about and
recruitment, management, and handling of Ms Gobbo as a human source.

15. The extent to which the case of Mr Elk may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

16. First, Category 1A applies in that, around January 2008, Ms Gobbo acted for
Mr Elk while she was a human source,'” and did not disclose same to him.:8

17. Secondly, Category 1B applies in that, in January 2008, which was during the
period that Ms Gobbo acted for Mr EIK in relation to the case, Ms Gobbo
provided information in relation to him to members of Victoria Police.2

18. The above conduct by Ms Gobbo under Categories 1A and 1B, evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.2

19. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Paolice was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the

13 Exhibit RC0281 ICR3838 (119), 15 January 2008, 1575, VPL.2000.0003.3161.

14 Exhibit RC0281 ICR3838 (119), 18 January 2008, 1579, VPL.2000.0003.3165; Exhibit RC0281
ICR2958 (001), 31 January 2008, 19, VPL.2000.0003.0759; Exhibit RC0281 ICR2958 (013), 11 April
2008, 152, VPL.2000.0003.0892.

15 See Legal Principles Submissions at [249].

16 See above analysis at [11].

17 See Legal Principles Submissions at [20].

18 See Legal Principles Submissions at [239].

19 See Legal Principles Submissions at [249].

20 See above analysis at [12].

21 See Legal Principles Submissions at [320]-[329] and [307]-[309].
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information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

20.

21.

22.

23.

24,

25.

26.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:2

20.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr EIK;

20.2. inthe event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Elk, appropriate disclosure was
made; or alternatively

20.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [20.1] were taken, and accordingly there
was the potential for the right of Mr EIk to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Elk and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Palice, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.2

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.z

Category 3A% applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of

22 See Legal Principles Submissions at [384] and [452]-[457].
23 See Legal Principles Submissions at [380]-[385].

24 See Legal Principles Submissions at [351], [362]-[373].

25 See Legal Principles Submissions at [351], [374].

26 See Legal Principles Submissions at [465].
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public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

27. Category 3B applies in that, in January 2008, which was during the period
that Ms Gobbo acted for Mr Elk in relation to the case, Ms Gobbo provided
information in relation to him to members of Victoria Police,?® and there was
non-disclosure of same, and a failure to take any steps to have potential issues
of public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

28. As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

27 See Legal Principles Submissions at [465].
28 See above analysis at [12].
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CHAFIC ISSA

The Relevant Cases of Mr Issa
29. The prosecution case against Mr Issa is outlined at [6] above.
30. MrIssa entered a plea of guilty to:

30.1. one count of attempting to pervert the course of justice;

30.2. one count of trafficking a large commercial quantity of
methylamphetamine;

30.3. one count of knowingly dealing with proceeds of crime; and
30.4. one count of possession of cannabis.?

31. Plea hearings were conducted on 21 August 2009 and 2 September 2009.3°

32. On 24 November 2009, Mr Issa was sentenced to a total effective sentence of
12 years and six months’ imprisonment, with a non-parole period of eight years
and six months.3!

33. Mr Issa made applications for leave to appeal against sentence to the Victorian
Court of Appeal and to the High Court of Australia, which were both ultimately
dismissed.3?

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Issa

34. As outlined at para [11], on 16 January 2008, Ms Gobbo charged fees for a
brief to provide advice and draft a chronology concerning Mr Issa’s case.3?
There is nothing to suggest she continued to provide representation to Mr Issa
following submission of this invoice.

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Issa

35. Ms Gobbo provided information to Victoria Police concerning Mr Issa during
her representation of him, on at least the following two occasions:

29 The Queen v Chafic Issa [2009] VSC 633, [1].

30 The Queen v Chafic Issa [2009] VSC 633.

31 The Queen v Chafic Issa [2009] VSC 633, [48]; Un-tendered Victoria Police Criminal History Report,
Chafic Issa, 2, VPL.0099.0193.2552 @.2553.

32 Un-tendered Supreme Court of Appeal Judgment, Issa v The Queen, [2012] VSCA 160, 1,
OPP.0043.0005.0003 @.0375; Mr Elk v The Queen [2013] HCA 31, [38]; Un-tendered Victoria Police
Criminal History Report, Chafic Issa, 1, VPL.0099.0193.2552 @.2552.

33 Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk, Ms Nicola Gobbo Tax Invoice, 7 March 2019, 71,
GMH.0001.0001.0005 @ .0071.

207 |Page



This submission has been redacted due to a range of non-publication claims. These claims are yet to be resolved.

35.1. On 13 January 2008, Ms Gobbo told her handler that Mr Mokbel had
asked who she was acting for in relation to Operation Magnum. She
told her handler she was acting for ‘Isser and Eliza FINN’.34

35.2. On 15 January 2008, as described at [12] above, Ms Gobbo told her
handler that she was preparing a chronology for Mr Grigor in relation to
Mr Issa and Mr Elk.3

36. Ms Gobbo provided information to police concerning Mr Issa following her
representation on at least one occasion. On 31 January 2008, Ms Gobbo
provided information concerning the possible funding of Mr Issa and Mr EIk’
court cases,* however it is not submitted that Ms Gobbo later represented Mr
Issa.

Submissions under Terms of Reference 1 and 2 in relation to
Mr Issa

37. ltis submitted that it is open to the Commissioner to find that the case of Mr
Issa may have been affected by the conduct of Ms Gobbo as a human source,
as well as the conduct of members of Victoria Police in their disclosures about
and recruitment, management, and handling of Ms Gobbo as a human source.

38. The extent to which the case of Mr Issa may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

39. First, Category 1A% applies in that, around January 2008,3® Ms Gobbo acted for
Mr Issa while she was a human source,® and did not disclose same to him.4

40. Secondly, Category 1B“ applies in that, in January 2008, which was during the
period that Ms Gobbo acted for Mr Issa in relation to the case, Ms Gobbo
provided information in relation to him to members of Victoria Police.*

41. The above conduct by Ms Gobbo under Categories 1A and 1B evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.4

42. 1t should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the

34 Exhibit RC0281 ICR3838 (119), 13 January 2008, 1568, VPL.2000.0003.3154.
35 Exhibit RC0281 ICR3838 (119), 15 January 2008, 1575, VPL.2000.0003.3161.
36 Exhibit RC0281 ICR2958 (001), 31 January 2008, 19, VPL.2000.0003.0759.

37 See Legal Principles Submissions at [249].

38 See above analysis at [34].

39 See Legal Principles Submissions at [20].

40 See Legal Principles Submissions at [239].

41 See Legal Principles Submissions at [249].

42 See above analysis at [35].

43 See Legal Principles Submissions at [320]-[329] and [307]-[309].
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information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused'’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

43.

44,

45.

46.

47.

48.

49.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:#

43.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Issa;

43.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Issa, appropriate disclosure was
made; or alternatively

43.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [43.1] were taken, and accordingly there
was the potential for the right of Mr Issa to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Issa and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Palice, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.*

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information. 4

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.+

Category 3A% applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of

44 See Legal Principles Submissions at [384] and [452]-[457].
45 See Legal Principles Submissions at [380]-[385].

46 See Legal Principles Submissions at [351], [362]-[373].

47 See Legal Principles Submissions at [351], [374].

48 See Legal Principles Submissions at [465].
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public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

50. Category 3B“ applies in that, in January 2008, which was during the period
that Ms Gobbo acted for Mr Issa in relation to the case, Ms Gobbo provided
information in relation to him to members of Victoria Police,* and there was
non-disclosure of same, and a failure to take any steps to have potential issues
of public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

51. As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

49 See Legal Principles Submissions at [465].
50 See above analysis at [35].
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DAVID TRICARICO

The Relevant Cases of Mr Tricarico

52. The prosecution case was that Mr Tricarico was responsible for chemically
converting Phenyl acetic Acid to phenyl-2-propane (P2P), a major precursor
chemical used in the manufacture of methylamphetamine, and subsequently
delivering the P2P to others.5! It was alleged that Mr Tricarico became involved
in the enterprise upon the death of his father, Max Ferola, who was an
associate of Mr Mokbel.5? The sentencing judge acknowledged that Mr
Tricarico was not part of “the company”, but that his activities concerned the
manufacture and supply of P2P to “the company”.s

53. On 20 September 2010, Mr Tricarico was arraigned and entered a plea of guilty
to one count of trafficking not less than a large commercial quantity of P2P.5*

54. Plea hearings were conducted on 13 December 2010 and 14 December
2010.55

55. On 1 March 2011, Mr Tricarico was convicted and sentenced to five years’
imprisonment, with a non-parole period of three years’ imprisonment.s¢

56. Mr Tricarico made an application for leave to appeal against sentence, which
was ultimately dismissed by the Victorian Court of Appeal on 30 July 2012.57

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Tricarico

57. Whilst it is apparent that Ms Gobbo was familiar with Mr Tricarico’s family and
had met Mr Tricarico prior to his arrest on 5 June 2007, based on the material
reviewed by Counsel Assisting, it is not entirely clear as to when Ms Gobbo first
became acquainted with him. On 30 April 2007, Ms Gobbo mentioned Mr
Tricarico to her handler in the context of providing information concerning Mr

51 Un-tendered Reasons for Sentence, R v David Tricarico, [2011] VSC 53, 4 — 5 [15],
OPP.0043.0005.0003 @.0308-.0309.

52 Un-tendered Reasons for Sentence, R v David Tricarico, [2011] VSC 53, 3 [13], OPP.0043.0005.0003
@.0307.

53 Un-tendered Reasons for Sentence, R v David Tricarico, [2011] VSC 53, 3 [13], OPP.0043.0005.0003
@.0307.

5 Un-tendered Reasons for Sentence, R v David Tricarico, [2011] VSC 53, 1 [1], OPP.0043.0005.0003
@.0305; Un-tendered Presentment No. C0705786, R v David Tricarico, 20 September 2010, 1,
OPP.0043.0005.0003 @.0010.

55 Un-tendered Supreme Court Appeal, Registrar's Neutral Summary, David Tricarico v The Queen, 1,
OPP.0043.0005.0003 @.0320; Un-tendered Reasons for Sentence, R v David Tricarico, [2011] VSC 53,
OPP.0043.0005.0003 @.0304.

56Un-tendered Reasons for Sentence, R v David Tricarico, [2011] VSC 53, 10 [33],
OPP.0043.0005.0003 @.0314; Un-tendered Supreme Court Appeal, Registrar's Neutral Summary,
David Tricarico v The Queen, 1, OPP.0043.0005.0003 @.0320; Un-tendered Victoria Police Criminal
History Report, David Tricarico, VPL.0099.0193.5127.

57 Un-tendered Supreme Court of Appeal Judgment, David Tricarico v The Queen, [2012] VSCA 160, 1,
OPP.0043.0005.0003 @.0375; Un-tendered Victoria Police Criminal History Report, David Tricarico,
VPL.0099.0193.5127.
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58.

59.

Tricarico’s family members.s8 Further, during a meeting with handlers on 5 June
2007, Ms Gobbo indicated that she had only met Mr Tricarico on two prior
occasions; being at the hospital on the night of his father’'s death and at his
father’s funeral.>®

Based on the material reviewed, there is nothing to suggest that Ms Gobbo
appeared in court on behalf of Mr Tricarico, charged him any fees for any
representation provided, or visited him in custody in a professional capacity.

However, during the course of a meeting with her handlers on 5 June 2007, Ms
Gobbo received a telephone call from a relative of Mr Tricarico, advising her
that Mr Tricarico had been arrested.® It is apparent that Ms Gobbo then spoke
to Mr Tricarico over the phone and, based on the following circumstances, it is
submitted that it can be inferred she provided legal advice and representation
to him:

59.1. At approximately 9:26pm on 5 June 2007, Ms Gobbo received a call
from Mark Ferola, a relative of Mr Tricarico, advising that Mr Tricarico
had been arrested. She was advised that Purana investigators had
executed a warrant at his address. Ms Gobbo told Mr Ferola that she
would speak to the arresting officer, Dale Flynn.s!

59.2. At approximately 9:40pm, Ms Gobbo received a called from Mr
Tricarico.52 According to the audio recording of the meeting, Ms Gobbo
asked where the warrant had been issued, whether Mr Tricarico had
been provided with any details as to what he had been arrested for and
what he was likely to be charged with, and over what period the
offending was alleged to have occurred. Ms Gobbo advised Mr
Tricarico not to say anything to police until he was at the St Kilda Road
police station for his interview. She told him to get the police to call her
immediately upon being cautioned and advised as to his rights.&
Immediately after concluding this call, Ms Gobbo told her handlers that
she intended to tell Mr Tricarico ‘to co-operate if it is in his interests to
do so’.®

59.3. At approximately 9:46pm, Ms Gobbo again spoke to Mr Ferola
concerning Mr Tricarico’s arrest. She then advised her handler that Mr
Ferola had been in the same house with Mr Tricarico celebrating a
family function.ss

59.4. At approximately 11:12pm, Ms Gobbo’s handlers advised her that Mr
Mokbel had been arrested and that 23 raids were being conducted.
She was told by her handler that the preference was that she does not
represent any of the persons arrested as a result of the raids. Ms

58 Exhibit RC0281 ICR3838 (077), 30 April 2007, 818, VPL.2000.0003.2404.

59 Exhibit RC0282 Transcript of meeting between Anderson, Fox and Nicola Gobbo, 5 June 2007, 229,
VPL.0005.0137.0351 @.0579.

60 Exhibit RC0282 Transcript of meeting between Anderson, Fox and Nicola Gobbo, 5 June 2007, 215,
VPL.0005.0137.0351 @.0565; Exhibit RC0281 ICR3838 (082), 5 June 2007, 878, VPL.2000.0003.2464.
61Exhibit RC0282 Transcript of meeting between Anderson, Fox and Nicola Gobbo, 5 June 2007, 215,
VPL.0005.0137.0351 @.0565; Exhibit RC0281 ICR3838 (082), 5 June 2007, 878, VPL.2000.0003.2464.
62 Exhibit RC0282 Transcript of meeting between Anderson, Fox and Nicola Gobbo, 5 June 2007, 228,
VPL.0005.0137.0351 @.0578.

63 Exhibit RC0282 Transcript of meeting between Anderson, Fox and Nicola Gobbo, 5 June 2007, 228,
VPL.0005.0137.0351 @.0578.

64 Exhibit RC0281 ICR3838 (082), 5 June 2007, 878, VPL.2000.0003.2464.

65 Exhibit RC0281 ICR3838 (082), 5 June 2007, 879, VPL.2000.0003.2465.
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Gobbo stated that she could not guarantee ‘not speaking to certain
people’ and noted that she had already spoken to Mr Tricarico.s®

59.5. At approximately 12:11am on 6 June 2007, Ms Gobbo received
another call from Mr Ferola, who was at the St Kilda Road police
station.’”

59.6. At approximately 12:40am on 6 June 2007, it is recorded that Ms
Gobbo received a phone call from a Purana investigator and discussed
what charges were pending for Mr Tricarico. The relevant Informer
Contact Report (ICR) entry records that Ms Gobbo then spoke to Mr
Tricarico and provided ‘legal advice’ to him.s8

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Tricarico

60. Based on the information reviewed by Counsel Assisting, it appears that Ms
Gobbo provided information concerning Mr Tricarico to Victoria Police prior to
and during her representation of him, on at least the following two occasions:

60.1. On 30 April 2007, she referred to Mr Tricarico and his siblings as being
the children of Mr Ferola, and stated that she believed ‘them all to be
clean skins’.®®

60.2. On 5 June 2007, as mentioned at para [59], during a meeting with her
handlers, Ms Gobbo received a call from Mr Tricarico advising that he
had been arrested. She then relayed to her handlers that a warrant
was being executed at his home, that she told him to contact her prior
to being interviewed, and that she intended to tell Mr Tricarico ‘to co-
operate if it is in his interests to do so’,” which she said is the advice
she would give to anyone in his position.

61. Ms Gobbo continued to provide information to police concerning Mr Tricarico
following her representation, between 6 June 2007 and 12 April 2008. The
information provided by Ms Gobbo during this period included:

61.1. the name of the solicitor to whom he had been referred,”2 and later the
fact that he had changed solicitors?

61.2. information concerning his court proceedings, including that he
intended to make an application for bail,”* and later the fact that he had
been granted bail™

66 Exhibit RC0281 ICR3838 (082), 5 June 2007, 881, VPL.2000.0003.2467.

67 Exhibit RC0281 ICR3838 (082), 5 June 2007, 882, VPL.2000.0003.2468.

68 Exhibit RC0281 ICR3838 (082), 5 June 2007, 882, VPL.2000.0003.2468.

69 Exhibit RC0281 ICR3838 (077), 30 April 2007, 818, VPL.2000.0003.2404.

70 Exhibit RC0281 ICR3838 (082), 5 June 2007, 878, VPL.2000.0003.2464.

71 Exhibit RC0282 Transcript of meeting between Anderson, Fox and Nicola Gobbo, 5 June 2007, 230,
VPL.0005.0137.0351 @.0580.

72 Exhibit RC0281 ICR3838 (082), 6 June 2007, 883, VPL.2000.0003.2469.

73 Exhibit RC0281 ICR3838 (094), 14 August 2007, 1090, VPL.2000.0003.2676; Exhibit RC0281
ICR2958 (013), 12 April 2008, 154, VPL.2000.0003.0894.

74 Exhibit RC0281 ICR3838 (083), 13 June 2007, 892, VPL.2000.0003.2478.

75 Exhibit RC0281 ICR2958 (013), 12 April 2008, 154, VPL.2000.0003.0894.
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61.3. the fact that other known associates were stating |l
L L

61.4. the fact that, according to Mr Ketch, a property which was restrained
and connected to Mr Tricarico, had been previously sold and belonged
to Tony Mokbel.?

Submissions under Terms of Reference 1 and 2 in relation to
Mr Tricarico

62. Itis submitted that it is open to the Commissioner to find that the case of Mr
Tricarico may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

63. The extent to which the case of Mr Tricarico may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

64. First, Category 1A applies in that, in June 2007, Ms Gobbo acted for Mr
Tricarico while she was a human source,8® and did not disclose same to him.8!

65. Secondly, Category 1B#2 applies in that, between April 2007 and June 2007,
which was before and during the period that Ms Gobbo acted for Mr Tricarico in
relation to the case, Ms Gobbo provided information in relation to him to
members of Victoria Police.3

66. The above conduct by Ms Gobbo under Categories 1A and 1B, evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.s*

67. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the

76 Exhibit RC0281 ICR3838 (085), 26 June 2007, 941, VPL.2000.0003.2527.

77 Exhibit RC0281 ICR3838 (092), 24 July 2007, 1057, VPL.2000.0003.2643; Exhibit RC0281 ICR3838
(118), 7 January 2008, 1556, VPL.2000.0003.3142.

8 See Legal Principles Submissions at [249].

79 See above analysis at [59].

80 See Legal Principles Submissions at [20].

81 See Legal Principles Submissions at [239].

82 See Legal Principles Submissions at [249].

83 See above analysis at [59]-[60].

84 See Legal Principles Submissions at [320]-[329] and [307]-[309].
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conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

68.

69.

70.

71.

72.

73.

74.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:s°

68.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Tricarico;

68.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Tricarico, appropriate disclosure
was made; or alternatively

68.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [68.1] were taken, and accordingly there
was the potential for the right of Mr Tricarico to a fair trial to have been
interfered with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Tricarico and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.ss

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.s®

Category 3A® applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

85 See Legal Principles Submissions at [384] and [452]-[457].
86 See Legal Principles Submissions at [380]-[385].

87 See Legal Principles Submissions at [351], [362]-[373].

88 See Legal Principles Submissions at [351], [374].

89 See Legal Principles Submissions at [465].
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75. Category 3B applies in that, between April 2007 and June 2007, which was
before and during the period that Ms Gobbo acted for Mr Tricarico in relation to
the case, Ms Gobbo provided information in relation to him to members of
Victoria Police,”t and there was non-disclosure of same, and a failure to take
any steps to have potential issues of public interest immunity or matters of
state considered by the DPP or the VGSO and then possibly a court.

76. As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

9 See Legal Principles Submissions at [465].
91 See above analysis at [59]-[60].
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CASE STUDY: MR ELLSWORTH (A
PSEUDONYM)

The Relevant Case of Mr Ellsworth

1. The one relevant case of Mr Ellsworth concerns his pleas of guilty and
sentence before the County Court in 2007 for:

1.1. one charge of perjury; and
1.2. one charge of obtaining a financial advantage by deception.?

2. The offending occurred in April 2004.2 In 2006, committal proceedings took
place.? Mr Ellsworth pleaded guilty at the earliest opportunity.4

3. Inshort, the case against Mr Ellsworth was that he had falsely declared a
statutory declaration in an effort to avoid liability for a speeding fine.s That
alleged conduct was the basis for both charges.¢

4, In December 2006 and March 2007, plea hearings were conducted before the

County Court.” On 27 March 2007, Mr Ellsworth was sentenced in the County
Court, without conviction, to serve a Community-Based Order of 12 months.8

Ms Gobbo’s Legal Representation of Mr Ellsworth

5. Between June 2006 and September 2006, Ms Gobbo acted for Mr Ellsworth on
several occasions. Specifically, evidence before the Commission indicates that:

1 Un-tendered Reasons for Sentence, R v Mr Ellsworth, 27 March 2007, 46 [20],
RCMPI1.0127.0001.0005 @.0046; Un-tendered Presentment No. U01328812, R v Mr Ellsworth, 2006,
6, RCMPI.0127.0001.0005 @. 0006.

2 Un-tendered Reasons for Sentence, R v Mr Ellsworth, 27 March 2007, 47 [22],
RCMPI.0127.0001.0005 @.0047; Un-tendered Presentment No. U01328812, R v Mr Ellsworth, 2006, 4,
RCMPI.0127.0001.0005 @0004.

3 This can be inferred based on the evidence addressed below.

4 Un-tendered Reasons for Sentence, R v Mr Ellsworth, 27 March 2007, 48 [28],
RCMPI1.0127.0001.0005 @.0048}

5 Un-tendered Reasons for Sentence, R v Mr Ellsworth, 27 March 2007, 47 [22],
RCMPI.0127.0001.0005 @.0047; Un-tendered Crown Opening (revised), 1 December 2006,
RCMPI.0127.0001.0005 @.0035-.0042.

6 Un-tendered Reasons for Sentence, R v Mr Ellsworth, 27 March 2007, 47 [22],
RCMPI.0127.0001.0005 @.0047}; Un-tendered Crown Opening (revised), 1 December 2006,
RCMPI.0127.0001.0005 @0035-.0042.

7 Un-tendered Reasons for Sentence, R v Mr Ellsworth, 27 March 2007, RCMPI1.0127.0001.0005
@.0047-.0055; Un-tendered Crown Opening (revised), 1 December 2006, RCMP1.0127.0001.0005
@.0035-.0042. It is noted that the sentencing reasons appears to record “1 December 2007” year in
error, cf. date of Crown Opening.

8 Un-tendered Reasons for Sentence, R v Mr Ellsworth, 27 March 2007, 53 [46],
RCMPI.0127.0001.0005 @.0053.
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5.1. On 2 June 2006, Ms Gobbo marked fees of $440 in the matter of
“Police v Mr Ellsworth” for a “[b]rief to advise & confer on 26/4/06”,

addressed to | Solicitors.°

5.2. On 21 June 2006, Ms Gobbo marked fees of $540 in the matter of
“Police v Mr Ellsworth” for a “[b]rief to advise & appear at Filing
Hearing”, addressed to || So'icitors .*°

5.3. On 30 August 2006, Ms Gobbo reported to her handler, Mr Green, that
, solicitor, “has ... asked [her] for advice re Mr Ellsworth
perjury matter”.1

5.4, On 19 September 2006, Ms Gobbo marked fees of $1,000 in the
matter of “Police v Ahmed Akl and Ellsworth” for a “[b]rief to advise and
confer and appear at Melb. Mag. Court 12.9.06”, addressed to |l

I Solicitors.*?

6. Clearly, the latter two instances (at least) were in relation to the case in
guestion.

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Ellsworth

7. Mr Ellsworth was the subject of communications between Ms Gobbo (in her
capacity as human source) and Victoria Police before and during the period
that she acted for him. In particular, according to the Informer Contact Reports
(ICRs):

7.1. On 25 March 2006, Ms Gobbo informed her handler, Mr Peter Smith,
that Mr Ellsworth was Mr Ketch’s accountant.:?

7.2. On 2006, Ms Gobbo recommended to another handler, Mr
Green, that

e r—————————
I - She again described
I - She reportedly explained that: |

9 Exhibit RC1568 Ms Nicola Gobbo fee book 01, 2 June 2006, 96, MIN.5000.7000.0001 @.0096; Exhibit
RC1569 Meldrum & Hyland Barristers’ Clerk Invoice Ms Nicola Gobbo Tax Invoice, 5 June 2006, 24,
GMH.0001.0001.0009 @.0024.

10 Exhibit RC1568 Ms Nicola Gobbo fee book 01, 21 June 2006, 97, MIN.5000.7000.0001 @.0097;
Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Ms Nicola Gobbo Tax Invoice, 30 June 2006, 15,
GMH.0001.0001.0009 @.0015; Exhibit RC1841 Magistrates’ Court of Victoria Record of persons
represented by Ms Gobbo, 11 July 2002, 17, MCV.0001.0001.0001 @.0017.

11 Exhibit RC0281 ICR3838 (043), 30 August 2006, 411, VPL.2000.0003.1997.

12 Exhibit RC1568 Ms Nicola Gobbo fee book 01, 19 September 2006, 97, MIN.5000.7000.0001
@.0099; Exhibit RC1569 Meldrum & Hyland Barristers Statement of Account, 7 March 2019, 42,
GMH.0001.0001.0002 @.0042. It is noted that Ahmed Akl was a co-accused in the case in question:
see Un-tendered Summary of Offences, 2006, RCMPI1.0127.0001.0005 @_0007-0023; Un-tendered
Crown Opening, 31 October 2006, R v Mr Ellsworth & Georgiou, RCMPI1.0127.0001.0005 @.0027-0034.
13 Exhibit RC0281 ICR3838 (024), 25 March 2006, 212, VPL.2000.0003.1798; Exhibit RC0281 ICR3838
(024), 28 March 2006, 214, VPL.2000.0003.1800.

14 Exhibit RC0281 ICR3838 (029), 25 April 2006, 269, VPL.2000.0003.1855.

15 Exhibit RC0281 ICR3838 (029), 25 April 2006, 269, VPL.2000.0003.1855; Exhibit RC0281 ICR3838
(029), 25 April 2006, 271, VPL.2000.0003.1857; Exhibit RC0281 ICR3838 (030), 26 April 2006, 272.,
VPL.2000.0003.185.
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[, -

7.3. On 26 April 2006, Ms Gobbo told Mr Peter Smith that she was going to
see “Mr Ketch and his accountant Mr Ellsworth shortly re driving
charges.”’

7.4. On 16 June 2006, Ms Gobbo mentioned to Mr Green that “Mr Ellsworth
[faced a] perjury charge”, and commented, “[n]Jo more accounting for
him?”.18

7.5. On 19 June 2006, the ICRs record information provided to Mr Peter
Smith by Ms Gobbo in the following terms: “Mr Ellsworth @ Mr
Ellsworth 19/02/1979 ... Mr Ketch’s accountant was charged with
perjury recently, informant is at Transit CIU, something to do with
fraudulent affidavits re driving offences.”?

7.6. On 30 August 2006, as noted above, Ms Gobbo reported to Mr Green
that . so'icitor, “has ... asked [her] for advice re Mr
Ellsworth perjury matter”.2

8. Mr Ellsworth continued to feature in communications between Ms Gobbo and
Victoria Police after her legal representation of him ceased. Notably, on 8
October 2006, she suggested to her handler, Mr Peter Smith, that another
client of hers, |l May be a candidate to assist police and to incriminate,
among others, Mr Ellsworth.2t She reportedly told Mr Peter Smith tha{j
was “fair dinkum about making statements”, and that he could “talk re .. Jjij

Iy

Submissions under Terms of Reference 1 and 2 in relation to
Mr Ellsworth

9. It is submitted that it is open to the Commissioner to find that the case of Mr
Ellsworth may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

10. The extent to which the case of Mr Ellsworth may have been affected can be
measured by virtue of the following matters.

17 Exhibit RC0281 ICR3838 (030), 26 April 2006, 272, VPL.2000.0003.1858.

18 Exhibit RC0281 ICR3838 (035), 16 June 2006, 330, VPL.2000.0003.1916.

19 Exhibit RC0281 ICR3838, 19 June 2006, 335, VPL.2000.0003.1921; See also Exhibit RC281
ICR3838 (040), 389, VPL.2000.0003.1975.

20 Exhibit RC0281 ICR3838 (043), 30 August 2006, 411, VPL.2000.0003.1997.

21 Exhibit RC0281 ICR3838 (047) 8 October 2006, 455 VPL.2000.0003.2041.

22 Exhibit RC0281 ICR3838 (047), 8 October 2006, 455, VPL.2000.0003.2041.
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Conduct of Ms Gobbo

11. First, Category 1A= applies in that, between approximately June 2006 and
September 2006,2* Ms Gobbo acted for Mr Ellsworth in relation to the case
while she was a human source,? and did not disclose same to him.26

12. Secondly, Category 1B? applies in that, between 25 March 2006 and 30
August 2006, which was before and during the period that Ms Gobbo acted for
Mr Ellsworth in relation to the case, Ms Gobbo provided information in relation
to him to members of Victoria Police, and did not disclose same to him.2

13. The above conduct by Ms Gobbo under Categories 1A and 1B evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.2®

14. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Paolice was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

15. There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:3°

15.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Ellsworth;

15.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Ellsworth, appropriate disclosure
was made; or alternatively

15.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

23 See Legal Principles Submissions at [249].

24 See above analysis at [5].

25 See Legal Principles Submissions at [20].

26 See Legal Principles Submissions at [239].

27 See Legal Principles Submissions at [249].

28 See above analysis at [7].

2% See Legal Principles Submissions at [320]-[329] and [307]-[309].
30 See Legal Principles Submissions at [384] and [452]-[457].
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16.

17.

18.

19.

20.

21.

22.

23.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [15.1] were taken, and accordingly there
was the potential for the right of Mr Ellsworth to a fair trial to have been
interfered with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Ellsworth and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.3!

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.32

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
conviction upon trial or guilty plea.s3

Category 3A3 applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B? applies in that, during the period Ms Gobbo acted for Mr
Ellsworth, she provided information in relation to him to members of Victoria
Police,®* and there was non-disclosure of same, and a failure to take any steps
to have potential issues of public interest immunity or matters of state
considered by the DPP or the VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

31 See Legal Principles Submissions at [380]-[385].

32 See Legal Principles Submissions at [351], [362]-[373].
33 See Legal Principles Submissions at [351], [374].

34 See Legal Principles Submissions at [465].

35 See Legal Principles Submissions at [465].

36 See above analysis at [7].
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CASE STUDY: ALBERT EL-MOUSTAFA

The Relevant Case of Mr El-Moustafa

1. The one relevant case of Mr Albert ElI-Moustafa concerns his convictions
before the County Court in September 2008.1

2. On 22 May 2006, a search warrant was executed by police at a hotel room at
the Sofitel in Melbourne.2 Mr EI-Moustafa arrived at the room whilst the warrant
was being executed in possession of a backpack containing drugs and
paraphernalia associated with drug trafficking.> He was subsequently arrested
and charged with drug trafficking related offences.*

3.  Attrial, Mr EI-Moustafa pleaded not guilty to one count of trafficking in not less
than a commercial quantity of methylamphetamine (Count 1),5 but pleaded
guilty to one count of possession of methylamphetamine (Count 2).6

4.  On 2 June 2008, Mr EI-Moustafa was found guilty by a jury of Count 1.7
5.  On 1 September 2008, he was sentenced to four years’ imprisonment, with a

non-parole period of two years and six months.® He was also convicted and
fined $400.°

1 Un-tendered Reasons for Sentence, R v Albert EI-Moustafa [2008] VCC 1033, 1 September 2008, 17
[61], OPP.0095.0001.0012 @ 107; Un-tendered Victoria Police Criminal History Report, Albert
Elmoustafa, 16 December 2019, 6, VPL.0099.0193.1690 @.1695.

2 Un-tendered Reasons for Sentence, R v Albert EI-Moustafa [2008] VCC 1033, 1 September 2008, 1-2
[6], OPP.0095.0001.0012 @ 91 and @ 92; Un-tendered Summary of Prosecution Opening, R v Albert
El-Moustafa, 17 April 2008, 1 [1], 2 [6]-[7], 3 [8]-[10], OPP.0048.0001.0005 @.0011 and @.0012 and
@.0013.

3 Un-tendered Reasons for Sentence, The Queen v Albert El Moustafa [2010] VSCA 40, 1 [1],
OPP.0048.0001.0005 @.0094; Un-tendered Summary of Prosecution Opening, R v Albert El-Moustafa
17 April 2008, 1 [1], 2 [6]-[7], 3 [8]-[10], OPP.0048.0001.0005 @.0011 and @.0012 and @.0013; Un-
tendered Reasons for Sentence, R v Albert EI-Moustafa [2008] VCC 1033, 1 September 2008, 2 [8]-
[10], OPP.0095.0001.0012 @ 92.

4 Un-tendered Reasons for Sentence, The Queen v Albert El Moustafa [2010] VSCA 40, 1 [1],
OPP.0048.0001.0005 @.0094; Un-tendered Summary of Prosecution Opening, R v Albert El-Moustafa
17 April 2008, 1 [1], 2 [6]-[7], 3 [8]-[10], OPP.0048.0001.0005 @.0011 and @.0012 and @.0013; Un-
tendered Reasons for Sentence, R v Albert EI-Moustafa [2008] VCC 1033, 1 September 2008, 2 [8]-
[10], OPP.0095.0001.0012 @ 92.

5 Un-tendered Presentment No.C0605154.1, R v Albert El Moustafa, 2008, 1, 3, OPP.0048.0001.0005
@.0003 and @.0005; Un-tendered Reasons for Sentence, R v Albert El Moustafa (County Court of
Victoria, Judge Howie, 14 November 2008) 2-3 [11], OPP.0048.0001.0005 @.0034 and @.0035.

6 Un-tendered Reasons for Sentence, R v Albert EI-Moustafa [2008] VCC 1033, 1 September 2008, 1
[2], OPP.0095.0001.0012 @ 91; Un-tendered Reasons for Sentence, The Queen v Albert El Moustafa
[2010] VSCA 40, 1 [1], OPP.0048.0001.0005 @.0094.

7 See Un-tendered Presentment No.C0605154.1, R v Albert El Moustafa, 2008, 1, 3,
OPP.0048.0001.0005 @.0003 and @.0005; Un-tendered Reasons for Sentence, R v Albert El-Moustafa
[2008] VCC 1033, 1 September 2008, 1 [1], OPP.0095.0001.0012 @ 91.

8 Un-tendered Reasons for Sentence, R v Albert EI-Moustafa [2008] VCC 1033, 1 September 2008, 17
[61], OPP.0095.0001.0012 @ 107; Un-tendered Victoria Police Criminal History Report, Albert
Elmoustafa, 16 December 2019, 6, VPL.0099.0193.1690 @.1695.

9 Un-tendered Reasons for Sentence, R v Albert EI-Moustafa [2008] VCC 1033, 1 September 2008, 17
[62], OPP.0095.0001.0012 @ 107.
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6. Mr El-Moustafa lodged an application for leave to appeal against conviction
and sentence, which was dismissed on 11 March 2010.2°

7. Prior to being sentenced in relation to the abovementioned matter, Mr El-
Moustafa was arrested in relation to other drug trafficking related activities.
However, there is no suggestion that Ms Gobbo had any involvement in
relation to that unrelated matter.:

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr El-Moustafa

8. Based on the material reviewed by Counsel Assisting, Ms Gobbo provided
legal representation to Mr El-Moustafa between at least May 2006 and June
2006.

9. Ms Gobbo appeared in court on behalf of Mr EI-Moustafa on the following two
occasions:

9.1. on 23 May 2006, at the Melbourne Magistrates’ Court for a filing
hearing;*2 and

9.2. on 22 June 2006, at the Melbourne Magistrates’ Court for a bail
application.3

10. There is some suggestion that the bail application took place over the course of
three days, as Ms Gobbo submitted an invoice for fees for a brief to appear at
Mr El-Moustafa’s bail application ‘incl 7/6/06, 15/6/06 & 22/6/06.14

11. Based on the material reviewed, there is nothing to suggest that Ms Gobbo
continued to provide legal representation to Mr El-Moustafa following the
hearing on 22 June 2006.

10 Un-tendered Reasons for Sentence, The Queen v Albert El Moustafa [2010] VSCA 40, 20 [47],
OPP.0048.0001.0005 @.0113; Un-tendered Victoria Police Criminal History Report, Albert EImoustafa,
16 December 2019, 5, VPL.0099.0193.1690 @.1694.

11 See Un-tendered Reasons for Sentence, R v Albert EI Moustafa (County Court of Victoria, Judge
Howie, 14 November 2008), OPP.0048.0001.0005 @.0034 to @.0041. Mr El-Moustafa was arrested on
15 February 2006 pursuant to investigations into the activities of Peter Londrigan and David Ballinger
(codenamed ‘Operation Paras’). On 3 October 2008, Mr El-Moustafa was arraigned and entered a plea
of guilty to one count of trafficking in methylamphetamine. A plea hearing was conducted on 29 October
2008. On 14 November 2008, Mr El-Moustafa was sentenced an additional term of six months’
imprisonment, fixing a new non-parole period of 3 years’ imprisonment in respect of all the sentences he
was required to serve at that time. However, a filing hearing was not conducted until 6 August 2007,
indicating that Ms Gobbo had no involvement in relation to this unrelated matter.

12 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 23 May 2006, 63, OPP.0001.0004.0025 @.0087 (matter ID: 0602549); Exhibit RC1841
Magistrates’ Court of Victoria, ‘Persons represented by Ms Nicola Gobbo’, 23 May 2006, 18,
MCV.0001.0001.0001 @.0016 (case no: T02019235).

13 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 22 June 2006, 63, OPP.0001.0004.0025 @.0087 (matter ID: 0602549) (matter ID:
0602549); Exhibit RC1841 Magistrates’ Court of Victoria, ‘Persons represented by Ms Gobbo’, 22 June
2006, 19, MCV.0001.0001.0001 @.0017 (case no: T02625348)

14 Exhibit RC1568 Ms Nicola Gobbo fee book 01, 23 June 2006, 97, MIN.5000.7000.0001 @.0097;
Exhibit RC1569 Meldrum & Hyland Barrister’s Clerk Nicola Gobbo Statement of Account, 30 June 2006,
45, GMH.0001.0001.0002 @.0045; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Nicola Gobbo
Tax Invoice, 30 June 2006, 13, GMH.0001.0001.0009 @.0013.
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The Conduct of Ms Gobbo as a Human Source in relation to
Mr El-Moustafa

12. Ms Gobbo provided information to Victoria Police concerning Mr El-Moustafa
during her representation of him, on at least the following two occasions:

12.1. On 30 May 2006, Ms Gobbo told her handler that Mr EI-Moustafa had
been arrested. She provided information concerning the payment of his
legal fees and advised that he was a ‘runner’ for Antonios (Tony)
Mokbel.®

12.2. On 15 June 2006, Ms Gobbo advised her handler of Mr El-Moustafa’s
bail application and provided the name of his solicitor and further
information regarding the payment of his legal fees. She provided her
handler with the name of Mr El-Moustafa’s supplier and information
concerning the nature of the offending.'® She also stated that Mr EI-
Moustafa’s DNA would be on a gun seized by police during the
execution of a search at the motel room."’

13. Ms Gobbo provided information concerning Mr ElI-Moustafa on at least six
further occasions, between July 2006 and June 2008.18 The disclosure report
produced by Victoria Police to the Office of Public Prosecutions indicated that
on 3 June 2006 Ms Gobbo told police she had advised Mr El-Moustafa to plead
guilty.** However, based on the material reviewed by Counsel Assisting, it
appears that Ms Gobbo actually provided this information to her handler on 3
June 2008.% It is not submitted that Ms Gobbo was representing Mr El-
Moustafa at that later date.

Submissions under Terms of Reference 1 and 2 in relation to
Mr El-Moustafa

14. Itis submitted that it is open to the Commissioner to find that the case of Mr El-
Moustafa may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

15. The extent to which the case of Mr EI-Moustafa may have been affected can be
measured by virtue of the following matters.

15 Exhibit RC0281 ICR3838 (033), 30 May 2006, 312, VPL.2000.0003.1898; Exhibit RC0283 Information
Report IRSID735, 30 May 2006, 1, VPL.2000.0003.8716.

16 Exhibit RC0281, ICR3838 (035), 15 June 2006, 330-31, VPL.2000.0003.1916, VPL.2000.0003.1917;
Exhibit RC0283 Information Report IRSID765, 15 June 2006, 1, VPL.2000.0003.8764.

17 Exhibit RC0281, ICR3838 (035), 15 June 2006, 331, VPL.2000.0003.1917.

18 Exhibit RC0281, ICR3838 (039), 27 July 2006, 374, VPL.2000.0003.1960; Exhibit RC0281, ICR3838
(041), 13 August 2006, 392, VPL.2000.0003.1978; Exhibit RC0283 Information Report IRSID775, 12
August 2006, 1, VPL.2000.0003.8778; Exhibit RC0281, ICR3838 (042), 22 August 2006, 403,
VPL.2000.0003.1989; Exhibit RC0283 Information Report IRSID803, 22 August 2006, 1,
VPL.2000.0003.8823; Exhibit RC0281, ICR3838 (046), 21 September 2006, 433, VPL.2000.0003.2019;
Exhibit RC0281 ICR2958 (017), 24 April 2008, 237, VPL.2000.0003.0977; Exhibit RC0281 ICR2958
(022), 3 June 2008, 381, VPL.2000.0003.1121.

19 Un-tendered Victoria Police Disclosure Assessment Report, Albert El Moustafa, 18 October 2019, 1,
OPP.0093.0001.0368 @.0368.

20 Exhibit RC0281 ICR2958 (022), 3 June 2008, 381, VPL.2000.0003.1121.
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Conduct of Ms Gobbo

16. First, Category 1A% applies in that, between May 2006 and June 2006,22 Ms
Gobbo acted for Mr El-Moustafa while she was a human source,? and did not
disclose same to him.24

17. Secondly, Category 1B? applies in that, between May 2006 and June 2006,
which was during the period that Ms Gobbo acted for Mr EI-Moustafa in relation
to the case, Ms Gobbo provided information in relation to him to members of
Victoria Police, and did not disclose same to him.2¢

18. The above conduct by Ms Gobbo under Categories 1A and 1B, evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.?
Further, in certain instances identified above,2 Ms Gobbo’s conduct may
constitute a breach of legal professional privilege and/or confidence.?

19. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, balil
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by Counsel Assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

20. There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:3°

20.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr El-Moustafa;

20.2. inthe event that the same had the potential to interfere with the right to
a fair trial of any person including Mr EI-Moustafa, appropriate
disclosure was made; or alternatively

21 See Legal Principles Submissions at [249].

22 See above analysis at [9]-[10].

23 See Legal Principles Submissions at [20]. (definition of human source)

24 See Legal Principles Submissions at [239]. (statement that she never disclosed)
25 See Legal Principles Submissions at [249].

26 See above analysis at [12].

27 See Legal Principles Submissions at [320]-[329] and [307]-[309].

28 See above analysis at [12].

2% See Legal Principles Submissions at [310]-[319] and [301]-[306].

30 See Legal Principles Submissions at [384] and [452]-[457].
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21.

22.

23.

24.

25.

26.

27.

28.

20.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [20.1] were taken, and accordingly there
was the potential for the right of Mr EI-Moustafa to a fair trial to have been
interfered with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr El-Moustafa and/or his legal
representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.3!

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.32

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
conviction upon trial and guilty plea.

Category 3A3 applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B3 applies in that, during the period Ms Gobbo acted for Mr El-
Moustafa, she provided information in relation to him to members of Victoria
Police,* and there was non-disclosure of same, and a failure to take any steps
to have potential issues of public interest immunity or matters of state
considered by the DPP or the VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

31 See Legal Principles Submissions at [380]-[385].

32 See Legal Principles Submissions at [351], [362]-[373].
33 See Legal Principles Submissions at [351], [374].

34 See Legal Principles Submissions at [465].

35 See Legal Principles Submissions at [465].

36 See above analysis at [12].
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CASE STUDY: ANTHONY FEZOLLARI

The Relevant Cases of Mr Fezollari

1.  The two relevant cases of Mr Anthony Fezollari concerns his convictions before
the County Court in relation to:

1.1. Presentment C0705681.4, arising from Operation Brucin 1 (Case 1);t
and

1.2. Presentment W02667253.2, arising from Operation Brucin 2 (Case 2).2

Case l

2. On 15 March 2007, Mr Fezollari was arrested and charged with trafficking
methylamphetamine. A number of co-accused were also arrested on the same
date, pursuant to the execution of a series of search warrants.?

3.  The warrants were executed pursuant to an investigation, codenamed
‘Operation Brucin 1’, which commenced in February 2007 and concerned the
alleged manufacturing of methylamphetamine by co-accused, Peter Thurlow.*

4.  The prosecution case relied on surveillance evidence and telephone intercepts.
The prosecution alleged that Mr Thurlow was manufacturing
methylamphetamine for Mr Fezollari,® and that the two met on a number of
occasions, including at a clandestine laboratory in Bayswater. The prosecution
ultimately conceded that Mr Fezollari was not the only person interested in the
product manufactured,” and that his interest in the manufacture was no more
than an interest in ensuring a successful production.?

5. Following a committal hearing on 31 October 2007, Mr Fezollari was committed
to stand trial.®

1 Un-tendered Presentment C0705681.4, R v Anthony Fezollari, 2009, 1, OPP.0043.0001.0022
@_0029; Un-tendered Reasons for Sentence, Director of Public Prosecutions v Anthony Fezollari
[2010] VCC 0280, 9 April 2010, 1 [5], OPP.0043.0001.0022.0359.

2 Un-tendered Presentment W02667253.2, R v Anthony Fezollari, 2011, 1, OPP.0043.0001.0022_0129.
3 There were six co-accused, namely: Peter Thurlow, Montrose Amiet, Stephen Reid, Daniel Quinlan,
Linda Postlethwaite and Daniel Vella; Un-tendered Summary of Prosecution Opening, R v Anthony
Fezollari, 30 March 2010, 6, OPP.0043.0001.0022_0079.

4 Un-tendered Summary of Prosecution Opening, R v Anthony Fezollari, 30 March 2010, 1 [3],
OPP.0043.0001.0022 @.0074.

5 Un-tendered Summary of Prosecution Opening, R v Anthony Fezollari, 30 March 2010, 2 [7],
OPP.0043.0001.0022_0075; Un-tendered Summary of Prosecution Opening, R v Anthony Fezollari, 30
March 2010, 3 [16], OPP.0043.0001.0022 @_0076.

6 Un-tendered Summary of Prosecution Opening, R v Anthony Fezollari, 30 March 2010, 2 [7],
OPP.0043.0001.0022_0075.

7 Un-tendered Reasons for Sentence, Director of Public Prosecutions v Anthony Fezollari [2010] VCC
0280, 9 April 2010, 1 [5], OPP.0043.0001.0022 @_0359.

8 Un-tendered Reasons for Sentence, Director of Public Prosecutions v Anthony Fezollari [2010] VCC
0280, 9 April 2010, 1 [5], OPP.0043.0001.0022 @_0359.

9 Un-tendered Transcript of Proceedings, R v Anthony Fezollari, 12 December 2008, 7,
OPP.0043.0001.0022 @_0199.
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6. On 22 September 2009, he was arraigned and entered a plea of guilty to one
count of trafficking methylamphetamine.z°

7. A plea hearing was conducted on 9 April 2010.1:

8.  On 12 April 2010, Mr Fezollari was sentenced to two years and six months’
imprisonment, with a non-parole period of one year and three months’
imprisonment.12

Case 2

9.  On 20 September 2007, Mr Fezollari was arrested and charged with 14
offences relating to drug trafficking, drug possession and conspiracy to traffick
a handgun.13

10. The charges were laid pursuant to an investigation, codenamed ‘Operation
Brucin 2’, which commenced in March 2007 and concerned the manufacturing
and trafficking of methylamphetamine.# It was alleged that Mr Fezollari was in
the business of trafficking methylamphetamine between March 2007 and
September 2007, and was involved in both the manufacture and distribution of
methylamphetamine to others.2>

11. The prosecution case relied on physical surveillance evidence and telephone
intercepts,® which allegedly recorded discussions between Mr Fezollari and
others concerning the manufacture and distribution of methylamphetamine.?’
Significantly, two separate warrants were granted, permitting police to monitor
telephone numbers attributed to Mr Fezollari. The first warrant allowed police to
monitor two numbers between 27 April 2007 and 25 June 2007 (Warrant 1)18
and the second allowed police to monitor a further two numbers between 30
July 2007 and 20 September 2007 (Warrant 2).1°

12. Following a committal hearing in June 2009, Mr Fezollari was committed to
stand trial in relation to four offences.2°

10 Un-tendered Presentment C0705681.4, R v Anthony Fezollari, 2009, 2, OPP.0043.0001.0022
@_0030.

11 Un-tendered Reasons for Sentence, Director of Public Prosecutions v Anthony Fezollari [2010] VCC
0280, 9 April 2010, OPP.0043.0001.0022 @.0358.

12 Un-tendered Reasons for Sentence, Director of Public Prosecutions v Anthony Fezollari [2010] VCC
0280, 9 April 2010, 4 [13], OPP.0043.0001.0022 @_0362.

13 Un-tendered Police summary Operation Brucin, R v Anthony Fezollari, Abdullah Yoldas, Ahmad
Saied, Louis Giantsopoulos, Leanne Mcllfatrick, Chris Aspiridis, undated, 3-4, OPP.0043.0001.0022
@.0134 and @.0135.

14 There were five co-accused, namely: Abdullah Yoldas, Joseph Xuereb, Ricky Smallacombe, Ahmad
Saied and Louis Giantsopoulos; Un-tendered Prosecution Summary for Plea Hearings, DPP v Anthony
Fezollari, Abdullah Yoldas, Joseph Xuereb, Ricky Smallacombe, Ahmad Saied, Louis Giantsopoulos, 29
May 2011, OPP.0043.0001.0022_0081.

15 Un-tendered Prosecution Summary for Plea Hearings, DPP v Anthony Fezollari, Abdullah Yoldas,
Joseph Xuereb, Ricky Smallacombe, Ahmad Saied, Louis Giantsopoulos, 29 May 2011, 3, [13],
OPP.0043.0001.0022 @.0083.

16 Un-tendered Operation Brucin, R v Anthony Fezollari, undated, 2, OPP.0043.0001.0022_0133.

17 Un-tendered Prosecution Summary for Case Conference, R v Anthony Fezollari, 17 February 2010, 4
[1], OPP.0043.0001.0022 @.0226.

18 Un-tendered Warrant D03013-00, R v Fezollari, 27 April 2007, VPL.2100.0026.0071.

19 Un-tendered Warrant D03095-00, R v Fezollari, 23 July 2007, VPL.2100.0026.0074.

20 Un-tendered Prosecution Summary for Case Conference, R v Anthony Fezollari, 17 February 2010,
OPP.0043.0001.0022 @.0223.
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13. On 24 March 2011, he was arraigned and entered a plea of guilty to one count
of trafficking methylamphetamine and one count of trafficking in not less than a
commercial quantity of 3,4-Methylenedioxymethamphetamine (MDMA).2:

14. Plea hearings were conducted on 8 June 2011 and 24 June 2011.22

15. On 29 June 2011, Mr Fezollari was sentenced to a total effective sentence of
four years and three months’ imprisonment, with a non-parole period of two
years and nine months’ imprisonment.2

16. Mr Fezollari made an application for leave to appeal against sentence,? which
was refused on 21 October 2011.2

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Fezollari

17. During a discussion with her handler in August 2007, Ms Gobbo advised that
she had a ‘long history’ with Mr Fezollari, and said she had ‘helped him a lot
over the years.’?s Based on the material reviewed by Counsel Assisting, it is not
entirely clear as to when Ms Gobbo first became acquainted with Mr Fezollari.
However, it appears that she provided legal representation to him regarding an
unrelated matter from at least November 2004.2 That representation included
visiting Mr Fezollari in custody on at least ten occasions between 2 November

21 Un-tendered Presentment W02667253.2, R v Anthony Fezollari, 2011, 1, OPP.0043.0001.0022
@_0129.

22 Un-tendered Presentment W02667253.2, R v Anthony Fezollari, 2011, 2, OPP.0043.0001.0022
@_0130.

23 Un-tendered Reasons for Sentence, R v Anthony Fezollari, 29 June 2011, 7 [24],
OPP.0043.0001.0022 @.0354; Un-tendered Victoria Police Criminal History Report, R v Anthony
Fezollari, 16 December 2019, VPL.0099.0193.1794.

24 Un-tendered Application for Leave to Appeal Against Sentence, R v Anthony Fezollari, undated,
OPP.0043.0001.0022 @_0364.

25 Un-tendered Notice of Result of Appeal or Application, R v Anthony Fezollari, 9 December 2011,
OPP.0043.0001.0022_0392; Un-tendered Application for Leave to Appeal Against Sentence, Anthony
Fezollari v R, 21 October 2011, OPP.0043.0001.0022 @_0393.

26 Exhibit RC0281 ICR3838 (095), 15 August 2007, 1099, VPL.2000.0003.2685.

27 RC1359 Prisoners visited by Ms Nicola Gobbo archive report, 2 November 2004, 18,
CNS.0001.0003.0037 @.0054; Exhibit RC1601 Archive Visit Enquiry — Prisoner 82393 Fezollari
Anthony, R v Anthony Fezollari, 2 November 2004, CNS.0001.0003.0948.
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2004 and 11 September 2005,?¢ and appearing in court on his behalf at various
hearings between March 2005 and September 2005.2°

18. Inrelation to Case 1, Ms Gobbo appeared in court on behalf of Mr Fezollari on
the following two occasions:

18.1. on 2 April 2007, at a bail application;3 and
18.2. on 12 December 2008, at the County Court for a bail application.3:

19. Ms Gobbo charged fees for those two appearances.3? In addition, on 29
November 2007, Ms Gobbo charged fees for a ‘brief to ...confer at prison &
advise in conferences upon release’.®

28 RC1359 Prisoners visited by Ms Nicola Gobbo archive report, 2 November 2004, 20 February 2005, 6
March 2005, 14 March 2005, 8 April 2005, 31 May 2005, 13 June 2005, 27 June 2005, 23 August 2005,
11 September 2005, 18-22, CNS.0001.0003.0037 @.0054-.0058; Exhibit RC1601 Archive Visit Enquiry
— Prisoner 82393 Fezollari Anthony, R v Anthony Fezollari, 2 November 2004, CNS.0001.0003.0948;
Exhibit RC1601 Archive Visit Enquiry — Prisoner 82393 Fezollari Anthony, R v Anthony Fezollari, 20
February 2005, CNS.0001.0003.1022; Exhibit RC1601 Archive Visit Enquiry — Prisoner 82393 Fezollari
Anthony, R v Anthony Fezollari, 6 March 2005, CNS.0001.0003.1028; Exhibit RC1601 Archive Visit
Enquiry — Prisoner 82393 Fezollari Anthony, R v Anthony Fezollari, 14 March 2005,
CNS.0001.0003.1036; Exhibit RC1601 Archive Visit Enquiry — Prisoner 82393 Fezollari Anthony, R v
Anthony Fezollari, 8 April 2005, CNS.0001.0003.1056; Exhibit RC1601 Archive Visit Enquiry — Prisoner
82393 Fezollari Anthony, R v Anthony Fezollari, 20, 31 May 2005, CNS.0001.0003.1084; Exhibit
RC1601 Archive Visit Enquiry — Prisoner 82393 Fezollari Anthony, R v Anthony Fezollari, 13 June 2005,
CNS.0001.0003.1090; Exhibit RC1601 Archive Visit Enquiry — Prisoner 82393 Fezollari Anthony, R v
Anthony Fezollari, 27 June 2005, CNS.0001.0003.1102; Exhibit RC1601 Archive Visit Enquiry —
Prisoner 82393 Fezollari Anthony, R v Anthony Fezollari, 23 August 2005, CNS.0001.0003.1122; Exhibit
RC1601 Archive Visit Enquiry — Prisoner 82393 Fezollari Anthony, R v Anthony Fezollari, 11 September
2005, CNS.0001.0003.1130.

29 Exhibit RC1568 Ms Nicola Gobbo fee book 01, R v Anthony Fezollari, 17 March 2005, 17 June 2005,
13 September 2005, 86, 88, 91, MIN.5000.7000.0001 @.0086, @.0088, @.0091; Exhibit RC1569
Meldrum & Hyland Barristers’ Clerk Nicola Gobbo Statement of Account, R v Anthony Fezollari, 19
September 2005, 23 June 2006, 21 March 2005, 56, 60, 62, GMH.0001.0001.0002 @_0056, @_0060,
@_0062; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Nicola Gobbo Tax Invoice, R v Anthony
Fezollari, 23 June 2005, 21 March 2005, 7,47, GMH.0001.0001.0011 @_0007, @_0041; Exhibit
RC1569 Meldrum & Hyland Barristers’ Clerk Nicola Gobbo Tax Invoice, R v Anthony Fezollari, 19
September 2005, 47, GMH.0001.0001.0010 @_0047.

30 Note: there is some suggestion that the application may have been ultimately heard on 22 April 2007,
as referred to in the invoice submitted by Ms Gobbo on 29 November 2007. Exhibit RC0273 Ms Nicola
Gobbo diary, R v Anthony Fezollari, 10, MIN.0005.0003.0251 @.0261; Exhibit RC0281 ICR3838 (073),
2 April 2007, 760, VPL.2000.0003.2346.

31 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 12 December 2008, 68, OPP.0001.0004.0025 @.0092.

32 Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Nicola Gobbo Statement of Account, R v Anthony
Fezollari, 17 December 2008, 4, GMH.0001.0001.0002 @_0004; Exhibit RC1568 Ms Nicola Gobbo fee
book 02, R v Anthony Fezollari, 13 December 2008, 27, MIN.5000.7000.0103 @.0129; Exhibit RC1569
Meldrum & Hyland Barristers’ Clerk Nicola Gobbo Statement of Account, R v Anthony Fezollari, 17
December 2008, 4, GMH.0001.0001.0002 @_0004; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk
Nicola Gobbo Statement of Account, R v Anthony Fezollari, 17 December 2008, 9,
GMH.0001.0001.0004 @_0009; Exhibit RC1568 Ms Nicola Gobbo fee book 02, R v Anthony Fezollari,
29 November 2008, 12, MIN.5000.7000.0103 @.0129; Exhibit RC1569 Meldrum & Hyland Barristers’
Clerk Nicola Gobbo Statement of Account, R v Anthony Fezollari, 29 November 2008, 22,
GMH.0001.0001.0002 @_0022; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Nicola Gobbo Tax
Invoice, R v Anthony Fezollari, 3 December 2008, 14, GMH.0001.0001.0006 @_0014.

33 Exhibit RC1568 Ms Nicola Gobbo fee book 02, R v Anthony Fezollari, 29 November 2008, 12,
MIN.5000.7000.0103 @.0114; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Nicola Gobbo
Statement of Account, R v Anthony Fezollari, 3 December 2008, 22, GMH.0001.0001.0002 @_0022;
Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Nicola Gobbo Tax Invoice, R v Anthony Fezollari, 3
December 2008, 14, GMH.0001.0001.0006 @_0014.
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20.

21.

In relation to Case 2, it is submitted that, based on the following circumstances,
it can be inferred that Ms Gobbo provided legal advice to Mr Fezollari upon his
arrest on 20 September 2007 and in the days subsequent to his arrest:

20.1.

20.2.

20.3.

20.4.

At approximately 9:19pm on 20 September 2007, Ms Gobbo told her
handler, Mr Fox, that Mr Fezollari had been arrested by the Drug
Squad and was ‘in need of help’. She advised her handler that she had
contacted the Drug Squad but had not been provided with much
information and had not yet spoken to Mr Fezollari. She stated that she
had spoken to members of Mr Fezollari’s family and ‘she may go down
to St Kilda Rd when she gets a call.’3* The relevant Informer Contact
Report (ICR) entry records that Mr Fox updated the controller, but this
information was not otherwise disseminated.3*

At approximately 9:25pm, Ms Gobbo was contacted by the Drug
Squad.3

At approximately 9:37pm, Ms Gobbo told her handler that she had
spoken to Mr Fezollari and had given him ‘her normal legal advice’.
She then told her handler that Mr Fezollari had denied selling drugs
and would be unlikely to answer any questions.?” The relevant ICR
entry records that this information was not disseminated as it ‘relates to
defence legal issues’.3®

On 21 September 2007, Ms Gobbo told her handler that she had seen
Mr Fezollari in custody.3®

Ms Gobbo continued to communicate with Mr Fezollari after visiting Mr
Fezollari in custody on 21 September 2007, however, based on the following
circumstances, it does not appear that those communications occurred in a
professional capacity:

21.1.

21.2.

21.3.

On 2 October 2007, Ms Gobbo told her handler that Mr Fezollari had
passed a message to her via his solicitor, saying that he loved her and
that he wanted her visit him in custody.*

On 3 October 2007, Ms Gobbo told her handler that Mr Fezollari had
contacted her and wanted her to visit him at the Metropolitan Remand
Centre. She apparently told him that she was unable to visit him there
that day. According to Ms Gobbo, Mr Fezollari told her that someone
would visit her and give her $50,000, but did not advise her as to the
origins of the money.* Ms Gobbo’s handler, Mr Fox, warned her
against accepting this money without knowing its origins.

On 4 October 2007, Ms Gobbo told her handler that she had again
been contacted by Mr Fezollari, who stated that he was arranging for
$100,000 to be conveyed to Ms Gobbo to be held in trust. According to
Ms Gobbo, Mr Fezollari would not say what the money was for. Ms
Gobbo apparently assured her handler that she would not accept the

34 Exhibit RC0281 ICR3838 (101), 20 September 2007, 1237, VPL.2000.0003.2823.
35 Exhibit RC0281 ICR3838 (101), 20 September 2007, 1237, VPL.2000.0003.2823.
36 Exhibit RC0281 ICR3838 (101), 20 September 2007, 1237, VPL.2000.0003.2823.
37 Exhibit RC0281 ICR3838 (101), 20 September 2007, 1237, VPL.2000.0003.2823.
38 Exhibit RC0281 ICR3838 (101), 20 September 2007, 1237, VPL.2000.0003.2823.
39 Exhibit RC0281 ICR3838 (101), 21 September 2007, 1238, VPL.2000.0003.2824.
40 Exhibit RC0281 ICR3838 (102), 2 October 2007, 1256, VPL.2000.0003.2842.

41 Exhibit RC0281 ICR3838 (103), 3 October 2007, 1260, VPL.2000.0003.2846.
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money ‘unless she can attest to it's bona fide’.#2 Based on the material
reviewed, it is not clear as to whether this money was ever deposited
into Ms Gobbo’s account on behalf of Mr Fezollari.

22. In addition, material before the Commission suggests that Ms Gobbo
represented Mr Fezollari at a coercive hearing in early 2008.43

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Fezollari

23. Ms Gobbo provided information to Victoria Police concerning Mr Fezollari prior
to and during her representation of him in relation to both cases, between at
least 31 August 2006 and 12 December 2008. The information provided during
that period included:

23.1. the fact that Mr Fezollari had been arrested by the Drug Squad#**

23.2. information concerning Mr Fezollari’s standing amongst his associates,
including her opinion and that ‘Fezollari is regarded as the top of the
tree’ss

23.3. information regarding his relationship with known associates,*
including his relationship with Mr Arnold*” and the fact that he had been
fighting with Mr Shannon for years?

23.4. information concerning his apparent drug use#

23.5. her opinion that Mr Fezollari ‘trusts her implicitly’ and suggestion that
she could find out information regarding Mr Fezollari if so desired by
polices°

23.6. Mr Fezollari’s telephone number (on two occasions; 19 April 2007 and
30 July 2007);%

23.7. information concerning the brief in relation to Case 1, including that the
‘remand summary was very limited’s2

23.8. information concerning defence tactics and instructions in relation to
Case 2, including that Mr Fezollari ‘denied selling any drugs to anyone’
and ‘will remain mute like he normally does’=

23.9. the fact that she was representing Mr Fezollari in a bail application and
her advice to him in relation to same>*

42 Exhibit RC0281 ICR3838 (103), 4 October 2007, 1267, VPL.2000.0003.2853.

43 Exhibit RC0281 ICR3838 (119), 16 January 2008, 1576, VPL.2000.0003.3162; Exhibit RC0281
ICR3838 (119), 17 January 2008, 1577, VPL.2000.0003.3163.

44 Exhibit RC0281 ICR3838 (070), 16 March 2007, 712, VPL.2000.0003.2298.

45 Exhibit RC0281 ICR3838 (072), 28 March 2007, 739, VPL.2000.0003.2325.

46 Exhibit RC0281 ICR3838 (095), 15 August 2007, 1099, VPL.2000.0003.2685; Exhibit RC0281
ICR3838 (095), 21 August 2007, 1122, VPL.2000.0003.2707.

47 Exhibit RC0281 ICR3838 (077), 1 May 2007, 820, VPL.2000.0003.2406.

48 Exhibit RC0281 ICR3838 (073), 3 April 2007, 763, VPL.2000.0003.2349.

49 Exhibit RC0281 ICR3838 (095), 15 August 2007, 1099, VPL.2000.0003.2685.

50 Exhibit RC0281 ICR3838 (095), 15 August 2007, 1099, VPL.2000.0003.2685.

51 Exhibit RC0281 ICR3838 (075), 19 April 2007, 802, VPL.2000.0003.2388.

52 Exhibit RC0281 ICR3838 (072), 28 March 2007, 739, VPL.2000.0003.2325.

53 Exhibit RC0281 ICR3838 (101), 21 September 2007, 1238, VPL.2000.0003.2824.

54 Exhibit RC0281 ICR2958 (048), 12 December 2008, 768, VPL.2000.0003.1508.
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23.10. information concerning further misconduct allegedly being committed
by Mr Fezollaris

23.11. information concerning thejii
DN

Provision of Telephone Numbers attributed to Mr Fezollari

24. As outlined above at [11], the prosecution case in relation to Case 2 relied
upon the product of telephone intercepts. Ms Gobbo provided Mr Fezollari's
phone number to Victoria Police on two occasions during her representation of
Mr Fezollari in relation to Case 1 and prior to her representation of Mr Fezollari
in relation to Case 2.

25.  Whilst material before the Commission suggests that the information provided
by Ms Gobbo concerning the phone numbers was disseminated by Ms
Gobbo’s handler to members of the Homicide Squad, based on the following
circumstances, there is nothing to suggest that the information provided by Ms
Gobbo was specifically relied upon and resulted in the granting of the two
relevant warrants:

25.1. On 19 April 2007, Ms Gobbo provided Mr Fezollari’'s ‘new number’ to
her handler. The ICR entry records that the number was passed onto
the Homicide Squad via | Pcter Smith.5” This same
phone number was subject to the telephone intercept obtained under
Warrant 1.8 However, the deponent of the affidavit in support of the
application for the warrant, Detective Senior Sergeant Russell Fletcher,
provides evidence that the phone number was provided to policejjjij
I 0" 19 April 2007
I >° Based on the material reviewed by Counsel Assisting, there
is nothing to suggest that this was not the case, and it appears that it is
a mere coincidence that the information was obtained from the other
named source on the same day that Ms Gobbo provided the phone
number.

25.2. On 30 July 2007, Ms Gobbo again provided Mr Fezollari’s new phone
number to her handler. This same phone number was subject to a
telephone intercept obtained under Warrant 2.% The ICR entry records
that the number provided by Ms Gobbo was passed onto Detective
Senior Sergeant Harrington of the Homicide Squad on 31 July 2007,
but that the number was already known and was subject of a current
telephone intercept.tt This is consistent with the information provided in
the affidavit in support of the application for the warrant, in which the
deponent swears that the number was provided to investigators by
another informer on 27 June 2007.52

55 See para [29].

56 See para [30].

57 Exhibit RC0281 ICR3838 (075), 19 April 2007, 802, VPL.2000.0003.2388.

58 Un-tendered Operation Brucin, R v Anthony Fezollari, undated, 2, OPP.0043.0001.0022_0133; Un-
tendered Affidavit of Russell Scott Fletcher, 27 April 2007, 3, [16(b)(i)(1)], VPL.2100.0026.0001 @.0004.
59 Un-tendered Affidavit of Russell Scott Fletcher, 27 April 2007, 29, [56(a)(v)(1)], VPL.2100.0026.0001
@.0029.

60 Un-tendered Operation Brucin, R v Anthony Fezollari, undated, 2, OPP.0043.0001.0022_0133; Un-
tendered Affidavit of Russell Scott Fletcher, 23 July 2007, 4, [18(a)(i)(1)], VPL.2100.0026.0036 @.0039.
61 Exhibit RC0281 ICR3838 (093), 30 July 2007, 1074, VPL.2000.0003.2660.

62 Un-tendered Affidavit of Russell Scott Fletcher, 23 July 2007, 28, [45], VPL.2100.0026.0036 @.0063.
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Information relating to Evidence and Defence Tactics

26. On 28 March 2007, following Mr Fezollari’s arrest in relation to Case 1, Ms
Gobbo told her handler that the ‘remand summary was very limited.’s3

27. On 20 September 2007, following Mr Fezollari’s arrest in relation to Case 2,
she told her handler that Mr Fezollari ‘denied selling any drugs to anyone’ and
‘will remain mute like he normally does.’®* During the same discussion with her
handler, Ms Gobbo said that she had given Mr Fezollari ‘her normal legal
advice’,%® indicating that she was representing Mr Fezollari at that time. The
ICR entry records that the information was ‘not disseminated as information
relates to defence legal issues.’®

28. On 12 December 2008, Ms Gobbo told her handler that she was representing
Mr Fezollari in a bail application on that date and that the application was
contrary to her advice. She provided her opinion that the application would be
refused.s’

Information relating to the Misconduct by Mr Fezollari

29. Following his arrest in relation to Case 1, Ms Gobbo provided information to her
handlers regarding various criminal activities apparently being committed by Mr
Fezollari, including:

29.1.  On 3 April 2007 Ms Gobbo told police that Mr Fezollari had ‘spent
$114,000 on 25 kilos of pseudo’, that ‘20 kilos is still hidden
somewhere’ and that he was looking for a ‘speed cook’.® The ICR and
IR entries record that this information was verbally disseminated (on 10
April 2007) to Detective Acting Superintendent Hawker® of the Major
Drug Investigation Division via Mr Peter Smith.7

29.2. On 4 May 2007, Ms Gobbo told her handler that Mr Fezollari had been

interviewed in relation oG

29.3.  On 8 June 2007, Ms Gobbo told her handler that Mr Fezollari was
carrying a firearm, that it was ‘well concealed’, and that he was
meeting with a co-offender in contravention of his bail conditions.” The
ICR entry records that this information was provided to thejji i N

63 Exhibit RC0281 ICR3838 (072), 28 March 2007, 739, VPL.2000.0003.2325.

64 Exhibit RC0281 ICR3838 (101), 20 September 2007, 1238, VPL.2000.0003.2824.
65 Exhibit RC0281 ICR3838 (101), 20 September 2007, 1238, VPL.2000.0003.2824.
66 Exhibit RC0281 ICR3838 (101), 20 September 2007, 1238, VPL.2000.0003.2824.
67 Exhibit RC0281 ICR2958 (048), 12 December 2008, 768, VPL.2000.0003.1508.
68 Exhibit RC0281 ICR3838 (073), 3 April 2007, 765, VPL.2000.0003.2351.

60 Exhibit RC0283 SID1122, 4 April 2007, VPL.2000.0003.8318.

70 Exhibit RC0281 ICR3838 (073), 3 April 2007, 765, VPL.2000.0003.2351.

71 Exhibit RC0281 ICR3838 (077), 4 May 2007, 824, VPL.2000.0003.2410.

T

|

74 Exhibit RC0281 ICR3838 (082), 8 June 2007, 885, VPL.2000.0003.2471.
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I Via Mr Wolf, and verbally disseminated to ||
I

29.4. On 15 August 2007, Ms Gobbo provided further information regarding
the alleged possession of firearms and told her handler that Mr
Fezollari ‘has them stashed about in houses around town so he can
access them if he has to.’7

29.5. Between July 2007 and September 2007, Ms Gobbo continued to
provide further information regarding the alleged manufacture of
drugs.”

Information concerning (G

30. Between March 2007 and September 2007, Ms Gobbo provided information to

Victoria Police concerning I
I and her belief as to the

The information was provided on the following occasions:

30.1.  In March 2007, Ms Gobbo told her handlers tha{ i N

30.2.  On 2 April 2007, she conveyed her belief that ||

I ©° " he following day she stated that |
"% The ICR
entry records that this information was verbally disseminated via Mr
Peter Smith to MDID.#

30.3.  On 15 August 2007, Ms Gobbo told police tha{

30.4. In September 2007 she again conveyed her belief as to whether [jij

30.5. On 6 March 2008, Ms Gobbo told police she had received a phone call

from | <02 i
-
Gobbo told her handlers [ had alreadylEE
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31.

32.

30.6.

30.7.

On 4 June 2008, Ms Gobbo told her handler that |

I had showed her IR

and expressed her concern that | N
I 2nd she did ‘not want to hav

e ——————]
I ¢ Vs Gobbo said that she requeste N

[
I = Vs Gobbo indicated that she had apparently received
agreement

On 20 August 2008, Ms Gobbo told police again that |
. However, on this

occasion Ms Gobbo told police that

I
I by 2 member of police whils i " 2004.%

Based on the material reviewed by Counsel Assisting, there is nothing to
suggest that Mr Fezollari provided assistance to police in relation to any co-
accused, [
-]
|

Knowledge as to Conflict

Ms Gobbo appeared to have some awareness that she might be conflicted in
acting on behalf of Mr Fezollari, as discussed with her handlers on the following
occasions:

32.1.

32.2.

On 2 April 2007 she was advise
-
——

On 15 August 2007, Ms Gobbo told her handler, Mr Fox, that she had
just met with Mr Fezollari and discussed the allegations of Jjij

Ms Gobbo told her
handler that Mr Fezollari believed | 2 d admitted
to carrying guns.®2 He apparently told Ms Gobbo

. Ms Gobbo told her
handler that she could not recall the names mentioned but volunteered
to ask Mr Fezollari for the names.® She then stated that Mr Fezollari
was ‘a wealth of information’, that he ‘trusts her implicitly’ and that she
‘could probably find stuff out about him for us if that’s what we want her
to do.”®* The following day, Ms Gobbo’s handler, Mr Fox, advised her
not to ‘actively try and engross yourself into his world’ and they did not

92 Exhibit RC0281 ICR3838 (095), 15 August 2007, 1099, VPL.2000.0003.2685.
93 Exhibit RC0281 ICR3838 (095), 15 August 2007, 1099, VPL.2000.0003.2685.
94 Exhibit RC0281 ICR3838 (095), 15 August 2007, 1099, VPL.2000.0003.2685.
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want her getting involved in ‘another area’ that would be likely to
compromise her.

Submissions under Terms of Reference 1 and 2 in relation to
Mr Fezollari

33. Itis submitted that it is open to the Commissioner to find that the two cases of
Mr Fezollari may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

34. The extent to which the cases of Mr Fezollari may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

35. First, Category 1A% applies in relation to both cases, in that, between April
2007 and December 2008,°” Ms Gobbo acted for Mr Fezollari while she was a
human source,?® and did not disclose same to him.%

36. Secondly, Category 1B applies in relation to both cases, in that, between
August 2006 and December 2008, which was before and during the period that
Ms Gobbo acted for Mr Fezollari in relation to the case, Ms Gobbo provided
information in relation to him to members of Victoria Police, and did not
disclose same to him.1ot

37. The above conduct by Ms Gobbo under Categories 1A and 1B evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.02
Further, in certain instances identified above,3 Ms Gobbo’s conduct may
constitute a breach of legal professional privilege and/or confidence.0*

38. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Paolice was relatively innocuous and/or based on the
evidence reviewed by Counsel Assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the

9 Exhibit RC0281 ICR3838 (095), 15 August 2007, 1099, VPL.2000.0003.2687.

9% See Legal Principles Submissions at [249].

97 In relation to Case 1, see above analysis at [18]-[19]. In relation to Case 2, see above analysis at [20].
98 See Legal Principles Submissions at [20].

99 See Legal Principles Submissions at [239].

100 See Legal Principles Submissions at [249].

101 |n relation to Case 1, see above analysis at [23]-[32]. In relation to Case 2, see above analysis at
[23.1] - [23.8], [25] — [27], [29], [30.1] — [30.4], [32].

102 See Legal Principles Submissions at [320]-[329] and [307]-[309]

103 |n relation to Case 1, see above analysis at [23]-[32]. In relation to Case 2, see above analysis at
[23.8], [27], [29.5], [30.4].

104 See Legal Principles Submissions at [310]-[319] and [301]-[306].
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conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

39.

40.

41.

42.

43.

44,

45,

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:1°

39.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Fezollari;

39.2. inthe event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Fezollari, appropriate disclosure
was made; or alternatively

39.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [39.1] were taken, and accordingly there
was the potential for the right of Mr Fezollari to a fair trial to have been
interfered with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Fezollari and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Palice, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.106

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information. o7

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.tos

Category 3A applies in that there was non-disclosure of Ms Gobbo’s status
as a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

105 See Legal Principles Submissions at [384] and [452]-[457].
106 See Legal Principles Submissions at [380]-[385].

107 See Legal Principles Submissions at [351], [362]-[373].

108 See Legal Principles Submissions at [351], [374].

109 See Legal Principles Submissions at [465].
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46. Category 3B applies in that, before and during the period Ms Gobbo acted for
Mr Fezollari, she provided information in relation to him to members of Victoria
Police,t and there was non-disclosure of same, and a failure to take any steps
to have potential issues of public interest immunity or matters of state
considered by the DPP or the VGSO and then possibly a court.

47. As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

110 See Legal Principles Submissions at [465].
111 |n relation to Case 1, see above analysis at [23]-[32]. In relation to Case 2, see above analysis at
[23.1] - [23.8], [25] — [27], [29], [30.1] — [30.4], [32].
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CASE STUDY: MATTHEW FINN; WAYNE
FINN

Operation Spake

1.  Operation Spake concerned an investigation into the manufacture and
trafficking of drugs by Mr Antonios (Tony) Mokbel and others at two premises,
being a factory in Springvale and premises in Toolern Vale.:

2. As a result of the investigation, a search warrant was executed on 7 November
2007 at a factory in Springvale associated with Wayne Finn and his brother,
Matthew Finn.2 On 14 November 2007, Wayne Finn and Matthew Finn were
charged with drug offences.?

3. Inrelation to the Toolern Vale premises, the Crown alleged that Wayne Finn,
together with Tony Mokbel, Mr Luxmore | manufactured
methylamphetamine between January 2004 and June 2005.* Wayne Finn was
ultimately acquitted of charges connected to these premises.s

4.  Inrelation to the Springvale premises, the Crown alleged that Wayne Finn and
Matthew Finn established a clandestine laboratory and were involved in the
manufacture of drugs at the premises between January 2005 and November
2007.¢ Wayne Finn and Matthew Finn were ultimately acquitted of all counts
concerning the trafficking and manufacture of drugs, but found guilty of
possession of items found at the premises.”

5. The prosecution case relied upon surveillance evidence, as well as telephone
intercepts carried out under warrant.® The prosecution also relied on the

evidence of Mr Cooper NN 2d Mr Bickley.®

1 Un-tendered Reasons for Sentence, Matthew Finn v The Queen & Wayne Finn v The Queen [2011]
VSCA 120, 2 [2], COR.1015.0002.0005.

2 Un-tendered Application to Sever Presentment, The Queen v Antonios Mokbel, Wayne Finn and
Matthew Finn [2011] VSC 17T, 704 [5], RCMPI.0010.0005.0004 @.0704; Exhibit RC1915 Purana
Taskforce Meeting Minutes, 12 November 2007, 8, VPL.0100.0142.4113 @.4120. Un-tendered
Summary of Charges, Police v Antonios Mokbel, 7, VPL.0204.0010.0036 @.0042.

3 Un-tendered Reasons for Sentence, Matthew Finn v The Queen & Wayne Finn v The Queen [2011]
VSCA 120, 2 [2], COR.1015.0002.0005.

4R v Finn & Finn [2011] VSC 253, [3]; Un-reported Presentment, The Queen v Wayne Finn and
Matthew Finn, RCMP1.0010.0005.0004 @.0677.

5 R v Finn & Finn [2011] VSC 253, [1].

6 R v Finn & Finn [2011] VSC 253, [5].

"R v Finn & Finn [2011] VSC 253, [1]; Un-tendered Presentment No. C0706005.3, The Queen v Wayne
Finn and Matthew Finn, RCMPI1.0010.0005.0004 @.0686.

8 Rv Finn & Finn [2011] VSC 253, [9], [10].

9 Un-tendered, Office of Public Prosecutions Victoria, Annexure A — Witnesses and Related Accused
Matter Outcomes’, 29 May 2020, 2-3, OPP.0056.0001.0001 @.0002-.0003; Un-tendered Presentment
No. C0706005.3, The Queen v Wayne Finn and Matthew Finn, RCMPI1.0010.0005.0004 @.0686- 688.
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MATTHEW FINN

The Relevant Case of Matthew Finn

0. As mentioned above, on 17 May 2011, Wayne Finn and Matthew Finn were
arraigned and their joint trial commenced.°

7.  On 3June 2011, the jury acquitted Matthew Finn of seven counts of drug
offences.’t On 10 June 2011, he entered a plea of guilty to one count of
possession of an unregistered general category handgun (Count 11).22

8.  On 15 June 2011, Matthew Finn was convicted and fined 30 penalty units,
being $3,583.50.23

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Matthew Finn

9. Based on the material reviewed by Counsel Assisting, there is no evidence to
suggest that Ms Gobbo provided any legal representation to Matthew Finn
during the relevant period.

The Conduct of Ms Gobbo as a Human Source in relation to
Matthew Finn

10. As outlined at [38] of Wayne Finn’s case study, Ms Gobbo provided information
to police concerning Wayne Finn and Matthew Finn,* but there is nothing to
suggest she represented them and had a duty to disclose her informing.

10 Un-tendered Presentment No. C0706005.3, The Queen v Wayne Finn and Matthew Finn,
RCMPI.0010.0005.0004 @.0686.

11 R v Finn & Finn [2011] VSC 253, [2]; Un-tendered Presentment No. C0706005.3, The Queen v
Wayne Finn and Matthew Finn, RCMP1.0010.0005.0004 @.0686.

12 R v Finn & Finn [2011] VSC 2583, [2], Un-tendered Presentment No. C0706005.3, The Queen v
Wayne Finn and Matthew Finn, RCMPI.0010.0005.0004 @.0686; Un-tendered, Office of Public
Prosecutions Victoria, Annexure A — Witnesses and Related Accused Matter Outcomes’, 29 May 2020,
1, OPP.0056.0001.0001.

B R v Finn & Finn [2011] VSC 253, [51]; Un-tendered Victoria Police, ‘Victoria Police Criminal History
Report’, Matthew John Finn, 16 December 2019, 1, VPL.0099.0193.1808.

14 Exhibit RC0281, ICR3838 109, 7 November 2007, 1368, VPL.2000.0003.2954; Exhibit RC0281
ICR3838 (112), 24 November 2007, 1451, VPL.2000.0003.3037; Exhibit RC0281 ICR3838 (118), 12
December 2007, 1564, VPL.2000.0003.3150; Exhibit RC0281 ICR3838 (119), 18 January 2008, 1578,
VPL.2000.0003.3164; Exhibit RC0281 ICR 2958 (004), 19 February 2008, 50, VPL.2000.0003.0790;
Exhibit RC0281 ICR2958 (004), 21 February 2008, 55, VPL.2000.0003.3258; Exhibit RC0281 ICR2958
(047), 25 November 2008, 714, VPL.2000.0003.1454; Exhibit RC0281 ICR2958 (049), 17 December
2008, 786, VPL.2000.0003.1526.
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11. However, as outlined above, the prosecution case against Matthew Finn relied

upon the evidence of Mr Bickley,** Mr Cooper*: |l NG

Relevant Conduct in relation to Mr Cooper

12. The conduct of Ms Gobbo and various members of Victoria Police in relation to
Mr Cooper is also relevant to an assessment of Mr Matthew Finn’s matter. As
set out in the Narrative Submissions at Chapter 11, it is submitted that the
conduct of Ms Gobbo and members of Victoria Police in relation to Mr Cooper
may have been improper or unlawful. In particular, for the reasons set out in
that section of the submissions, it is submitted that such conduct led to, inter
alia:

12.1. the discovery of the offending the subject of Operation Posse;
12.2. Mr Cooper being arrested in Operation Posse;

12.3. Mr Cooper deciding to agree to co-operate with and assist the
authorities, including by making statements implicating others and
undertaking to give evidence in subsequent prosecutions; and (it
follows)

12.4. the evidence of Mr Cooper being relied upon in the prosecution of Mr
Matthew Finn (among others).

13. As noted below, on this basis, it may be argued that the evidence of Mr
Cooper, relied upon in the prosecution of Mr Matthew Finn, may have been
obtained in consequence of improper or illegal conduct, and such evidence
may therefore have been liable to exclusion. It is submitted that the absence of
any disclosure meant that Mr Matthew Finn may have been deprived of any
opportunity to object to the admissibility of this evidence.

14. Further, as set out in the case study of | it is submitted
that it is open to find that there was a causal link (even if indirect) between the
conduct of Ms Gobbo and Victoria Police which led Mr Cooper to agree to
assist and co-operate with authorities, and
subsequent decision to do so. On this basis, it may be argued that the
evidence of I '<'icd upon in the prosecution of Mr
Matthew Finn, may have been obtained illegally or improperly by virtue of its
causal connection (even if indirect) to the circumstances surrounding Mr
Cooper.

Relevant Conduct in relation to Mr Bickley
15. The conduct of Ms Gobbo and various members of Victoria Police in relation to

Mr Bickley is also relevant to an assessment of Mr Matthew Finn’s matter. For
the reasons set out in the Case Study in relation to Mr Bickley, it is submitted

15 Un-tendered Presentment No. C0706005.3, The Queen v Wayne Finn and Matthew Finn,
RCMPI1.0010.0005.0004 @.0688; Un-tendered, Office of Public Prosecutions Victoria, Annexure A —
Witnesses and Related Accused Matter Outcomes’, 29 May 2020, 2, OPP.0056.0001.0001.

16 Un-tendered Presentment No. C0706005.3, The Queen v Wayne Finn and Matthew Finn,
RCMPI1.0010.0005.0004 @.0686; Un-tendered Victoria Police, ‘Annexure 2’, 6, VPL.0099.0030.0028
@.0033; Un-tendered, Office of Public Prosecutions Victoria, Annexure A — Witnesses and Related
Accused Matter Outcomes’, 29 May 2020, 1, OPP.0056.0001.0001.

17 Un-tendered Presentment No. C0706005.3, The Queen v Wayne Finn and Matthew Finn,
RCMPI1.0010.0005.0004 @.0687; Un-tendered, Office of Public Prosecutions Victoria, Annexure A —
Witnesses and Related Accused Matter Outcomes’, 29 May 2020, 2, OPP.0056.0001.0001.
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that it is open to find that Mr Bickley’s evidence may have been obtained
improperly or illegally in two distinct ways.

16. First, it is submitted that his evidence may have been obtained improperly or
illegally to the extent it was obtained as a consequence (albeit indirect) of the
arguably improper or illegal conduct of Ms Gobbo and members of Victoria
Police in relation to Mr Cooper. Secondly, it is submitted that Mr Bickley’s
evidence may have been obtained improperly to the extent it was obtained as a
consequence of the conduct of Ms Gobbo and members of Victoria Police in
(direct) relation to him which may have been improper or illegal.

17. On this basis, it may be argued that the evidence of Mr Bickley, relied upon in
the prosecution of Mr Matthew Finn, may have been obtained in consequence
of improper or illegal conduct (in the two ways described above), and such
evidence may therefore have been liable to exclusion. It is submitted that the
absence of any disclosure meant that Mr Matthew Finn may have been
deprived of any opportunity to object to the admissibility of this evidence.

18. Itis important to recognise that, as noted in the Legal Principles Submissions
at [222], the assessment of the requisite causal connection, as part of the
broader considerations under section 138 of the Evidence Act 2008 (Vic), is a
matter for the courts. While the chain of causation may be indirect or arise
through various steps and still enliven section 138,® where the causal link is
“tenuous’, this may affect the balancing exercise under section 138(3) and the
decision as to whether the evidence should be admitted or excluded.*®

Submissions under Terms of Reference 1 and 2 in relation to
Matthew Finn

19. Itis submitted that it is open to the Commissioner to find that the case of
Matthew Finn may have been affected by the conduct of Ms Gobbo as a
human source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

20. This case is linked to the case of Mr Cooper and accordingly this case study
adopts the detailed analysis of Ms Gobbo’s conduct and police conduct
contained in the Narrative Submissions, Chapter 11.

21. The extent to which the case of Matthew Finn may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

22. Thirdly, Category 2A% applies in that evidence relied upon by the prosecution
in Matthew Finn’s case, namely the evidence of Mr Bickley,?* Mr Cooper’J il

I = may have been obtained in consequence of an

18 See Legal Principles Submissions at [210].

19 See Legal Principles Submissions at [212]-[213].
20 See Legal Principles Submissions at [249].

21 See above analysis at [11] and [15]-[17].

22 See above analysis at [11] and [12]-[13].

23 See above analysis at [11] and [14].
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23.

impropriety or illegality in connection with the use of Ms Gobbo as a human
source by Victoria Police.

Cases will inevitably turn on their facts as to whether there was a sufficient
connection between the conduct of Ms Gobbo and Victoria Police members
and the conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

24,

25.

26.

27.

28.

29.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:?

24.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Matthew Finn;

24.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Matthew Finn, appropriate disclosure
was made; or alternatively

24.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [24.1] were taken, and accordingly there
was the potential for the right of Matthew Finn to a fair trial to have been
interfered with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Matthew Finn and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.2¢

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.?’

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.z

24 See Legal Principles Submissions at [196]-[222].

25 See Legal Principles Submissions at [384] and [452]-[457].
26 See Legal Principles Submissions at [384] and [452]-[457].
27 See Legal Principles Submissions at [351], [362]-[373].

28 See Legal Principles Submissions at [351], [374].
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30. Category 4A? applies in that, as noted above at [22], evidence relied upon by
the prosecution may have been obtained in consequence of an impropriety or
illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.

31. As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice

29 See Legal Principles Submissions at [465].

245|Page



This submission has been redacted due to a range of non-publication claims. These claims are yet to be resolved.

WAYNE FINN

The Relevant Case of Wayne Finn

32. Committal proceedings for both Wayne Finn and Matthew Finn took place in
March 2009.2°

33. On 17 May 2011, Wayne Finn and Matthew Finn were arraigned and their joint
trial commenced.3

34. On 3 June 2011, the jury acquitted Wayne Finn of five counts and found him
guilty of:

34.1. one count of possession of precursor chemicals without authorisation
or other lawful excuse, namely formaldehyde (Count 7);

34.2. one count of possession of precursor chemicals without authorisation
or other lawful excuse, namely ammonia (Count 8); and

34.3. one count of possession of phenyl-2-propanone (Count 11).32

35. On 15 June 2011, Wayne Finn was sentenced to a total effective sentence of
three years’ imprisonment, with a non-parole period of 21 months.3

36. Wayne Finn filed applications for leave to appeal against conviction and

sentence, which were dismissed by the Victorian Court of Appeal on 16 March
201234 and on 30 July 2012 respectively.

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Wayne Finn

37. Based on the material reviewed by Counsel Assisting, there is no evidence to
suggest that Ms Gobbo provided any legal representation to Wayne Finn
during the relevant period.

30 Un-tendered Victoria Police, ‘Annexure 2’, 6, VPL.0099.0030.0028 @.0033.

31 Un-tendered Presentment No. C0706005.3, The Queen v Wayne Finn and Matthew Finn,
RCMPI.0010.0005.0004 @.0686.

32 R v Finn & Finn [2011] VSC 253, [1]; Un-tendered Presentment No. C0706005.3, The Queen v
Wayne Finn and Matthew Finn, RCMPI.0010.0005.0004 @.0686; Un-tendered, Office of Public
Prosecutions Victoria, Annexure A — Witnesses and Related Accused Matter Outcomes, 29 May 2020,
2, OPP.0056.0001.0001.

33 R v Finn & Finn [2011] VSC 253, [45]-[48]; Un-tendered Victoria Police, ‘Victoria Police Criminal
History Report’, Wayne Finn, 16 December 2019, 1, {VPL.0099.0193.1812}.

34 Wayne Patrick Finn v The Queen [2012] VSCA 46, [39].

35 Un-tendered Judgment, Wayne Patrick Finn v The Queen [2012] VSCA 160, 377,
OPP.0043.0005.0003.
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The Conduct of Ms Gobbo as a Human Source in relation to
Wayne Finn

38. Although Ms Gobbo provided information to police concerning Wayne Finn and
Matthew Finn between at least 7 November 2007 and 17 December 2008,3¢
there is nothing to suggest she provided any legal representation to them.

Relevant Conduct in relation to Mr Cooper

39. The conduct of Ms Gobbo and various members of Victoria Police in relation to
Mr Cooper is also relevant to an assessment of Mr Wayne Finn’s matter. As set
out in the Narrative Submissions at Chapter 11, it is submitted that the conduct
of Ms Gobbo and members of Victoria Police in relation to Mr Cooper may
have been improper or unlawful. In particular, for the reasons set out in that
section of the submissions, it is submitted that such conduct led to, inter alia:

39.1. the discovery of the offending the subject of Operation Posse;
39.2.  Mr Cooper being arrested in Operation Posse;

39.3. Mr Cooper deciding to agree to co-operate with and assist the
authorities, including by making statements implicating others and
undertaking to give evidence in subsequent prosecutions; and (it
follows)

39.4. the evidence of Mr Cooper being relied upon in the prosecution of Mr
Wayne Finn (among others).

40. As noted below, on this basis, it may be argued that the evidence of Mr
Cooper, relied upon in the prosecution of Mr Wayne Finn, may have been
obtained in consequence of improper or illegal conduct, and such evidence
may therefore have been liable to exclusion. It is submitted that the absence of
any disclosure meant that Mr Wayne Finn may have been deprived of any
opportunity to object to the admissibility of this evidence.

41. Further, as set out in the case study of
Il it is submitted that it is open to find that there was a causal link (even if
indirect) between the conduct of Ms Gobbo and Victoria Police which led Mr
Cooper to agree to assist and co-operate with authorities, and
I subsequent decision to do so. On this basis, it may be argued that the
evidence of I <'icd upon in the prosecution of Mr Wayne
Finn, may have been obtained illegally or improperly by virtue of its causal
connection (even if indirect) to the circumstances surrounding Mr Cooper.

Relevant Conduct in relation to Mr Bickley
42. The conduct of Ms Gobbo and various members of Victoria Police in relation to

Mr Bickley is also relevant to an assessment of Mr Wayne Finn’s matter. For
the reasons set out in the case study in relation to Mr Bickley, it is submitted

36 Exhibit RC0281 ICR 3838 (109), 7 November 2007, 1368-1369, VPL.2000.0003.2954-2955; Exhibit
RC0281 ICR3838 (112), 24 November 2007, 1451, VPL.2000.0003.3037; Exhibit RC0281 ICR3838
(118), 12 December 2007, 1564, VPL.2000.0003.3150; Exhibit RC0281 ICR3838 (119), 18 January
2008, 1578, VPL.2000.0003.3164; Exhibit RC0281 ICR2958 (004), 19 February 2008, 50,
VPL.2000.0003.0790; Exhibit RC0281 ICR2958 (004), 21 February 2008, 55, VPL.2000.0003.0795;
Exhibit RC0281 ICR 2958 (047), 25 November 2008, 714, VPL.2000.0003.1454; Exhibit RC0281
ICR2958 (049), 17 December 2008, 786, VPL.2000.0003.1526.
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that it is open to find that Mr Bickley’s evidence may have been obtained
improperly or illegally in two distinct ways.

43. First, it is submitted that his evidence may have been obtained improperly or
illegally to the extent it was obtained as a consequence (albeit indirect) of the
arguably improper or illegal conduct of Ms Gobbo and members of Victoria
Police in relation to Mr Cooper. Secondly, it is submitted that Mr Bickley’s
evidence may have been obtained improperly to the extent it was obtained as a
consequence of the conduct of Ms Gobbo and members of Victoria Police in
(direct) relation to him which may have been improper or illegal.

44. On this basis, it may be argued that the evidence of Mr Bickley, relied upon in
the prosecution of Mr Wayne Finn, may have been obtained in consequence of
improper or illegal conduct (in the two ways described above), and such
evidence may therefore have been liable to exclusion. It is submitted that the
absence of any disclosure meant that Mr Wayne Finn may have been deprived
of any opportunity to object to the admissibility of this evidence.

45, Itis important to recognise that, as noted in the Legal Principles Submissions
at [222], the assessment of the requisite causal connection, as part of the
broader considerations under section 138 of the Evidence Act 2008 (Vic), is a
matter for the courts. While the chain of causation may be indirect or arise
through various steps and still enliven section 138,3” where the causal link is
“tenuous’, this may affect the balancing exercise under section 138(3) and the
decision as to whether the evidence should be admitted or excluded.3

Submissions under Terms of Reference 1 and 2 in relation to
Wayne Finn

46. It is submitted that it is open to the Commissioner to find that the case of
Wayne Finn may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

47. This case is linked to the case of Mr Cooper and accordingly this case study
adopts the detailed analysis of Ms Gobbo’s conduct and police conduct
contained in the Narrative Submissions at Chapter 11.

48. The extent to which the case of Wayne Finn may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

49. Category 2A%* applies in that evidence relied upon by the prosecution in Wayne
Finn’s case, namely the evidence of Mr Bickley,* Mr Cooper and | N
I - Mmay have been obtained in consequence of an impropriety or

37 See Legal Principles Submissions at [210].

38 See Legal Principles Submissions at [212]-[213].
39 See Legal Principles Submissions at [249].

40 See above analysis at [5] and [42]-[44].

41 See above analysis at [5] and [39]-[40].

42 See above analysis at [5] and [41].

248 |Page



This submission has been redacted due to a range of non-publication claims. These claims are yet to be resolved.

50.

illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.®

Cases will inevitably turn on their facts as to whether there was a sufficient
connection between the conduct of Ms Gobbo and Victoria Police members
and the conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

51.

52.

53.

54.

55.

56.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:*

51.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Wayne Finn;

51.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Wayne Finn, appropriate disclosure
was made; or alternatively

51.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [51.1] were taken, and accordingly there
was the potential for the right of Wayne Finn to a fair trial to have been
interfered with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Wayne Finn and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.+

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information. 4

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
conviction upon trial.+’

43 See Legal Principles Submissions at [196]-[222].

44 See Legal Principles Submissions at [384] and [452]-[457].
45 See Legal Principles Submissions at [384] and [452]-[457].
46 See Legal Principles Submissions at [351], [362]-[373].

47 See Legal Principles Submissions at [351], [374].
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57. Category 4A* applies in that, as noted above at [49], evidence relied upon by
the prosecution may have been obtained in consequence of an impropriety or
illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.

58. As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

48 See Legal Principles Submissions at [465].
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CASE STUDY: SOLICITOR 2 (A
PSEUDONYM)

The Relevant Case of Solicitor 2

1. The one relevant case of Solicitor 2 concerns her conviction before the
Supreme Court in November 2005 for contempt of court.!

2. On 26 September 2005, Solicitor 2 was served with a subpoena, requiring her
to give evidence in the trial of Mr Gregory and Evangelos Goussis on behalf of
the Crown.2 The trial, being heard by his Honour Justice Teague, concerned
the murder of Solicitor 2’s defacto partner, Sean Vincent (who was also known
as Lewis Caine),® which had been investigated by the Purana Taskforce.

3.  Atthe time the subpoena was served upon Solicitor 2:

3.1. she was the solicitor instructing Con Heliotis QC in the trial of Carl
Williams for murder, which was proceeding before her Honour Justice
King and which had been investigated by the Purana Taskforce#

3.2. she had been charged on 10 May 2005 by Purana Taskforce
investigators with offences concerning possession of an unregistered
firearm and giving false evidence to the Australia Crime Commission
(ACC) (the firearm related offences). In June 2008, a nolle prosequi
was announced in relation to those charges.s

3.3. she was the subject of another Purana investigation into money
laundering activities, Operation Pedal, a more detailed outline of which
is contained at Chapter 9

3.4. Purana investigators had recently forwarded a report to the Law
Institute of Victoria regarding the professional conduct of Solicitor 2.6

4.  Solicitor 2 was initially required to attend court on 30 September 2005. She
attended before his Honour Justice Teague, represented by Mr Heliotis,
although was not then called.

5.  On 3 October 2005, the Crown applied for leave to add Solicitor 2’'s name to
the presentment. Mr Heliotis appeared for her on this day.

1 Un-tendered Victoria Police Criminal History Report, Solicitor 2, 16 December 2019,
VPL.0099.0193.1930.

2 R v Solicitor 2 [2005] VSC 441, [1].

3 R v Solicitor 2 [2005] VSC 441, [3]-[4].

4 R v Solicitor 2 [2005] VSC 441, [1].

5 Exhibit RC0252 Purana Member Chronology, event from diary of Michelle Kerley, 10 May 2005, 19,
VPL.0015.0001.0409 @ .0427; Exhibit RC0771 Unsigned confidential affidavit of Nigel L'Estrange, 22
August 2005, 4 [15], VPL.6024.0200.8553 @ .8556; Un-tendered Victoria Police Criminal History
Report, Solicitor 2, 16 December 2019, VPL.0099.0193.1930.

6 Exhibit RC0775 Purana Taskforce Update, 19 September 2005, VPL.0100.0012.0182.
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6. On 4 October 2005, Mr Stephen Shirrefs SC appeared on behalf of Solicitor 2.
He made an unsuccessful application for the subpoena to be set aside.

Solicitor 2 indicate |G

7.  On 6 October 2005, Ms Gobbo reported to Mr Peter Smith that she was going
to see Solicitor 2. That day, Solicitor 2 swore an affidavit in support |l

b

8.  On 7 October 2005, Ms Gobbo appeared on behalf of Solicitor 2. Solicitor 2

was informed in court that
. She was then called to give evidence at a pre-trial

hearing. She refused to answer any of the questions put to her by the Crown,
even when directed to do so by the presiding Judge.® Solicitor 2 alleged that
her refusal to give evidence at trial was based on a fear of retribution from the
accused, who had prior convictions for serious crimes involving violence.x The
presiding judge decided that Solicitor 2’s refusal to answer questions should be
dealt with by a judge other than himself.11

9. Detective Sergeant Stuart Bateson, who had overseen the investigation of
Williams referred to in paragraph 3.1 above, was also present in court. He had
been involved in investigation of Solicitor 2 for criminal offending during the
year referred to in paragraph 3.3 above. Ms Gobbo had been providing
information about Solicitor 2 to Mr Bateson between May and August 2005.12

10. Superintendent Terry Purton received a briefing on Monday, 10 October 2005,
including that Ms Gobbo had represented Solicitor 2. He was aware of Ms
Gobbo’s status as a human source.

11. That day the matter came on before his Honour Justice Harper who made a
number of orders. Solicitor 2 was represented by Mr Shirrefs.

12. On 12 October 2005, the Director of Public Prosecutions (DPP) filed and
served an Originating Motion which commenced proceedings, seeking an order
that Solicitor 2 be adjudged guilty of contempt of court.3

13. When the matter came on before his Honour Justice Harper the next day, Mr
Gerard Nash QC appeared on behalf of Solicitor 2.24

14. The application was heard in the Supreme Court of Victoria on 18 October
2005.15 Defences of necessity and duress were raised, and evidence was
heard about a threat by Mr Gregory to Solicitor 2 following the murder of Mr
Caine in 2004. Further, evidence was heard that in March 2005, in response to
a Summons for Production, Mr Gavan Ryan had sworn an affidavit in which i

7 Un-tendered Summary of proceedings for the Court of Appeal, R v Solicitor 2; Solicitor 2 v the Queen,
25 May 2006, 4, RCMPI1.0070.0001.0020 @.0097; Exhibit RC0109 Mr Terry Purton diary, 10 October
2005, 38 VPL.0005.0193.0218 @.0255.

8 R v Solicitor 2 [2005] VSC 441, [12]; Exhibit RC0109 Mr Terry Purton diary, 10 October 2005, 38
VPL.0005.0193.0218 @.0255.

9 R v Solicitor 2 [2005] VSC 441, [31].

10 R v Solicitor 2 [2005] VSC 452, [6]; R v Solicitor 2 [2005] VSC 441, 7 [17].

11 Un-tendered Summary of proceedings for the Court of Appeal, R v Solicitor 2; Solicitor 2 v the Queen,
25 May 2006, 5 [15], RCMPI.0070.0001.0020 @.0098.

12 See Chapter 9 of the Narrative Submissions.

13 R v Solicitor 2 [2005] VSC 441, [31].

14 R v Solicitor 2 [2005] VSC 441, [31].

15 R v Solicitor 2 [2005] VSC 441.
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During the hearing before his Honour Justice Harper, Mr Ryan, and a number
of other police, gave evidence that the threat which had existed against
Solicitor 2 had diminished.1®

15. On 9 November 2005, Solicitor 2 was found guilty of contempt of court.t” His
Honour found that whilst Solicitor 2 may have raised legitimate objections to
answering questions going to the information referred to in Mr Ryan’s March
2005 affidavit, rather than take objection if such questions were asked, she had
refused to answer any gquestions. In so responding his Honour found she had
not exhibited the firmness of mind which the ordinary person would be
expected to display when faced with the importance of giving evidence in a
criminal proceeding.'®

16. On 17 November 2005, a plea hearing was conducted.®

17. On 22 November 2005, it was ordered that a conviction be recorded against
Solicitor 2, but that no further penalty be imposed.

18. On 5 December 2005, the DPP instituted an appeal against the sentence
imposed.2 Solicitor 2 subsequently instituted a cross appeal against her
conviction,?2 which she later abandoned.?* On 19 December 2006, the Court of
Appeal dismissed the appeal.2

19. The DPP then filed an application for special leave to appeal to the High Court
of Australia,?®> which was refused on 24 April 2007.2

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Solicitor 2

20. ltis clear that Ms Gobbo and Solicitor 2 were acquainted prior to Ms Gobbo’s
representation of Solicitor 2. Between 2000 and 2005, Solicitor 2, in her
capacity as a solicitor,?” had briefed Ms Gobbo to act on behalf of a number of
her clients.28 In addition, following Ms Gobbo’s registration as a human source

16 R v Solicitor 2 [2005] VSC 441, [18], [27]-[29]; R v Solicitor 2 [2005] VSC 452, [11].

7R v Solicitor 2 [2005] VSC 441, 19 [49].

18 R v Solicitor 2 [2005] VSC 452, [46]-[47].

19 R v Solicitor 2 [2005] VSC 452.

20 R v Solicitor 2 [2005] VSC 452, 7 [22]; Un-tendered Victoria Police Criminal History Report, Solicitor
2, 16 December 2019, VPL.0099.0193.1930.

21 DPP v Solicitor 2 [2006] VSCA 295.

22 Un-tendered Summary of proceedings for the Court of Appeal, R v Solicitor 2; Solicitor 2 v the Queen,
25 May 2006, 7 [27], RCMPI.0070.0001.0020 @.0100.

23 Un-tendered Applicant's Summary of Argument for the High Court of Australia, R v Solicitor 2, 13
February 2007, 4 [10], RCMPI.0070.0001.0020 @.0172.

24 DPP v Solicitor 2 [2006] VSCA 295, 11 [26].

25Un-tendered Applicant’'s Summary of Argument for the High Court of Australia, R v Solicitor 2, 13
February 2007, RCMP1.0070.0001.0020 @ .0169.

26 Transcript of Proceedings, R v Solicitor 2 [2007] HCATrans 162, 315-325.

27 R v Solicitor 2 [2005] VSC 441 [8].

28 Exhibit RC1568 Ms Gobbo fee book 01, 16 February 2000, 16, MIN.5000.7000.0001 @.0016; Exhibit
RC1569 Meldrum & Hyland Barristers’ Clerk, Ms Gobbo Statement of Account, 07 March 2019, 56, 61,
63, 64, GMH.0001.0001.0002 @.0056, .0061, .0063, .0064.
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by the Source Development Unit (SDU), she reported regular phone contact
and meetings with Solicitor 2 between at least January 2006 and May 2007.2°

21. There is some limited material concerning the nature and extent of the legal
representation provided by Ms Gobbo to Solicitor 2.

22. When Solicitor 2 was arrested and charged with the firearm related offences on
10 May 2005 she rang Mr Heliotis, then when he was unavailable, she called
Solicitor 2 to meet her at St Kilda Road Police Station. % It is presumed this
was for the purposes of legal representation.

23. On 7 October 2005, Ms Gobbo appeared on behalf of Solicitor 2 in the
Supreme Court before his Honour Justice Teague.?! It is understood that Ms
Gobbo appeared due to the unavailability of Solicitor 2’s Senior Counsel, Mr
Shirrefs.32 As indicated above, on this date, Solicitor 2 was called by the Crown
to give evidence and refused to answer any questions.33

24. Mr Shirrefs, when later giving character evidence for Solicitor 2, stated the
circumstances of his having provided advice to her. According to Mr Shirrefs,
after providing advice to Solicitor 2 alone on one occasion he met with her
again in informal circumstances with Ms Gobbo concerning the issue of
Solicitor 2 giving evidence. He said he was not aware what advice Ms Gobbo
or Mr Heliotis had separately given her.3

25. Ms Gobbo made five pages of notes in her court book which appear to record a
conference, advice and instructions from Solicitor 2. The notes are undated,
however their location in Ms Gobbo’s court book indicates they would have
been made between 4 and 7 October 2005.35 In her evidence to the
Commission, Ms Gobbo accepted that she had taken instructions from Solicitor
2.36

29 See: Exhibit RC0281 ICR3838 (016), 13 January 2006, 123, VPL.2000.0003.1709; Exhibit RC0281
ICR3838 (017), 21 January 2006, 139, VPL.2000.0003.1725; Exhibit RC0281 ICR3838 (018), 15
February 2006, 153, VPL.2000.0003.1739; Exhibit RC0281 ICR3838 (023), 17 March 2006, 193,
VPL.2000.0003.1779; Exhibit RC0281 ICR3838 (024), 27 March 2006, 213, VPL.2000.0003.1175;
Exhibit RC0281 ICR3838 (028), 18 April 2006, 249, VPL.2000.0003.1835; Exhibit RC0281 ICR3838
(032), 17 May 2006, 301, VPL.2000.0003.1887, Exhibit RC0281 ICR3838 (033), 29 May 2006, 312,
VPL.2000.0003.1898; Exhibit RC0281 ICR3838 (035), 13 June 2006, 328, VPL.2000.0003.1914; Exhibit
RC0281 ICR3838 (036), 20 June 2006, 336, VPL.2000.0003.1922; Exhibit RC0281 ICR3838 (037), 11
July 2006, 353, VPL.2000.0003.1940; Exhibit RC0281 ICR3838 (038), 20 July 2006, 363,
VPL.2000.0003.1949; Exhibit RC0281 ICR3838 (047), 3 October 2006, 446, VPL.2000.0003.2032;
Exhibit RC0281 ICR3838 (049), 19 October 2006, 504 VPL.2000.0003.2090; Exhibit RC0281 ICR3838
(076), 22 April 2007, 806 VPL.2000.0003.2392; Exhibit RC0281 ICR3838 (080), 23 May 2007, 850,
VPL.2000.0003.2436.

30 Exhibit RC0252 Purana Member Chronology, event from diary of Michelle Kerley, 10 May 2005, 19,
VPL.0015.0001.0409 @.0427.

31 Un-tendered Summary of proceedings for the Court of Appeal, R v Solicitor 2; Solicitor 2 v the Queen,
5 [15], RCMPI.0070.0001.0020 @.0098.

32 ‘Un-tendered Summary of proceedings for the Court of Appeal, R v Solicitor 2; Solicitor 2 v the
Queen, 13 [35], RCMPI1.0070.0001.0020 @.0135.

33 R v Solicitor 2 [2005] VSC 441, 1 [1].

34 Un-tendered Summary of proceedings for the Court of Appeal, R v Solicitor 2; Solicitor 2 v the Queen,
13 [35], RCMPI1.0070.0001.0020 @.0135.

35 Exhibit RC0273 Ms Gobbo court book, volume 4, undated entry, 28-30, MIN.0001.0011.0004
@.0028; Exhibit RC0273 Ms Gobbo court book, volume 5, undated entry, 1-2, MIN.0001.0011.0005
@.0001.

36 Transcript of Ms Nicola Gobbo, 4 February 2020, 13305, TRN.2020.02.04.01.
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26. Ms Gobbo also appeared on behalf of Solicitor 2 on 31 August 2005 at a
hearing in the Melbourne Magistrates’ Court,?” and on 23 May 2006 at a
contest mention in relation to the firearm related offences.38

27. When questioned about her decision to appear for Solicitor 2 in circumstances
where she was actively informing to police about her, Ms Gobbo said she felt
she could not say ‘no’, although not on the basis of any harm which would
befall her. Ms Gobbo accepted she could simply have refused the brief had
she not been so ‘weak and pathetic in relation to [her] self-esteem’. Ms Gobbo
said she never considered seeking a ruling from the Victorian Bar Ethics
Committee in relation to the appropriateness of what she was doing. She
accepted Counsel Assisting’s proposition that the scenario was repugnant.3®

Types of Information Provided by Ms Gobbo to Police

28. Ms Gobbo provided information concerning Solicitor 2 to Victoria Police prior to
her registration as a human source. Mr Bateson’s diaries record conversations
he had with Ms Gobbo concerning Solicitor 2, from at least 23 March 2005 until
23 August 2005. The information provided by Ms Gobbo during this period
included:

28.1. her concern that Solicitor 2 was ‘causing trouble’ by ‘bad mouthing’ her
to Carl Williams and other known associates*

28.2.  the fact that Solicitor 2 was conducting her business | N
I

28.3.  her belief that Solicitor 2 |G
e

L

28.4. information concerning the connection between the apartment Solicitor
2 was living in and | 2nd the connection between a

proposed purchase of a vehicle and |
28.5. the fact that Solicitor 2 regularly attended the |G

28.6. information concerning Mr Heliotis’ proposed approach in relation to
getting the charges against |l dropped+

37 Exhibit RC1841 Magistrates’ Court of Victoria record of persons represented by Ms Gobbo, 31 August
2005, 18, MCV.0001.0001.0001 @.0016.

38 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 23 May 2006, 61, OPP.0001.0004.0025 @.0085.

3% Transcript of Ms Nicola Gobbo, 4 February 2020, 13305-6, TRN.2020.02.04.01.

40 Exhibit RC0272 Commander Stuart Bateson, 23 March 2005, 136, VPL.0005.0058.0706 @ .0841;
Transcript of Commander Stuart Bateson diary, 2 July 2019, 3432, TRN.2019.07.02.01.

41 Exhibit RC0272 Commander Stuart Bateson diary, 19 May 2005, 17-18, VPL.0005.0058.0233 @
.0249 - .0250; Exhibit RC0272 Commander Stuart Bateson diary, 22 May 2005, 20-21,
VPL.0005.0058.0233 @.0252 -.0253; Transcript of Commander Stuart Bateson, 2 July 2019, 3433,
TRN.2019.07.02.01.

42 Exhibit RC0272 Commander Stuart Bateson diary, 22 May 2005, 20-21, VPL.0005.0058.0233
@.0252 -.0253.

43 Exhibit RC0272 Commander Stuart Bateson diary, 4 June 2005, 25-26, VPL.0005.0058.0233 @
.0257-.0258; Transcript of Commander Stuart Bateson, 2 July 2019, 3435, TRN.2019.07.02.01.

44 Exhibit RC0272 Commander Stuart Bateson diary, 29 June 2005, 33, VPL.0005.0058.0233 @.0265.
45 Exhibit RC0272 Commander Stuart Bateson diary, 21 July 2005, 40, VPL.0005.0058.0233 @.0272.
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28.7. further information concerning the vehicle driven by Solicitor 24

28.8. the fact that Solicitor 2 had taken steps to avoid the installation of
listening devices*

28.9. her concern that Solicitor 2 ‘would be receiving unedited notes’ in the
trial of Williams, which would expose Ms Gobbo’s role as advisor to Mr
McGrath when he became a Crown witness, and her role in his
statement process.*?

29. Inthe course of giving evidence to the Commission, Mr Bateson acknowledged
that he had had meetings with Ms Gobbo prior to her registration as an
informer and stated that during one of those meetings he asked Ms Gobbo to

find out some more information about a |
[

30. Ms Gobbo continued to provide information to police concerning Solicitor 2
following her registration as a human source in September 2005, both before
and after her representation of Solicitor 2 on 7 October 2005.

31. The information provided by Ms Gobbo during the period between her
registration and her appearance on behalf of Solicitor 2 included:

31.1. her opinion that Solicitor 2 was ‘a very dangerous person’ and was
‘trying to obtain the affidavits that would compromise [Ms Gobbo]'s°

31.2. information concerning Solicitor 2’s representation of Mr Bickley, for
whom Ms Gobbo as also actings:

31.3. information concerning | re'ationship with I

for whom Ms Gobbo was also acting,*2 including her means of

contacting him, |
I~

55

31.4. information concerning | re'ationship with N>
31.5.

46 Exhibit RC0272 Commander Stuart Bateson diary, 23 August 2005, 49, VPL.0005.0058.0233
@.0281.

47 Exhibit RC0272 Commander Stuart Bateson diary, 23 August 2005, 49, VPL.0005.0058.0233
@.0281.

48 Exhibit RC0272 Commander Stuart Bateson diary, 23 August 2005, 52, VPL.0005.0058.0233
@.0284.

4% Transcript of Commander Stuart Bateson, 2 July 2019, 3431, TRN.2019.07.02.01.

50 Exhibit RC0281 ICR3838 (001), 16 September 2005, 2, VPL.2000.0003.1588.

51 Exhibit RC0281 ICR3838 (001), 16 September 2005, 3, VPL.2000.0003.1589.

52 Exhibit RC0281 ICR3838 (002), 20 & 21 September 2005, 8, VPL.2000.0003.1594.

53 Exhibit RC0281 ICR3838 (002), 20 & 21 September 2005, 9, VPL.2000.0003.1595. This information
was disseminated to Operation Purana through an Information Report: Exhibit RC0282 Information
Report SID269, 29 September 2005, VPL.2000.0003.8395.

54 Exhibit RC0281 ICR3838 (003), 22 September 2005, 14, VPL.2000.0003.1600.

55 Exhibit RC0281 ICR3838 (003), 22 September 2005, 14, VPL.2000.0003.1600.

56 Exhibit RC0281 ICR3838 (002), 20 September 2005, 10, VPL.2000.0003.1596. This information was
disseminated to Operation Purana through an Information Report: Exhibit RC0283 Information Report
SID271, 29 September 2005, 1, VPL.2000.0003.8399.
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-
|
31.6. that she was going to meet with Solicitor 258

31.7. asuggested approach to setting up Solicitor 2 with an undercover
operative, raised by Ms Gobbo in a meeting with her handlers, Mr
Sandy White and Mr Peter Smith, on 1 October 2005.5°

32. On 7 October 2005, the day Ms Gobbo appeared for Solicitor 2 in the Supreme
Court, she told her handler that Solicitor 2 had been charged with contempt of
court, was on bail, and that the matter was adjourned until the following week.%

33. Ms Gobbo continued to provide information to police concerning Solicitor 2
following her representation on 7 October 2005, until at least November 2008.
As mentioned above, Ms Gobbo represented Solicitor 2 during this period in
relation to the firearm offences matter. The information provided by Ms Gobbo
during this period included:

33.1. the fact Solicitor 2 had beeniil
L

33.2.  her opinion that Solicitor 2 was likely to be imprisoned for the contempt
matters?

33.3. updates as to court proceedings, including dates of proceedings® and
hearing outcomes &

33.4. information concerning Solicitor 2 receiving a section 56A notice® and

being required to attend and |EEEG—_G— *
33.5. information concerning evidence to be relied upon by Solicitor 2 in her

Court of Appeal proceedings, namely Mr Gregory’s statements,s” and
the outcome of those proceedings®®

57 Exhibit RC0281 ICR3838 (002), 20 September 2005, 11, VPL.2000.0003.1597. This was
disseminated to Operation Purana through an Information Report: Exhibit RC0283 Information Report
SID278, 07 October 2005, VPL.2000.0003.8409.

58 Note: the purpose of the meeting was not disclosed: Exhibit RC0281 ICR3838 (005), 6 October 2005,
27, VPL.2000.0003.1613.

59 Exhibit RC0282 Transcript of meeting between Nicola Gobbo, Mr Sandy White and Mr Peter Smith, 1
October 2005, 190-92, VPL.0005.0087.0068 @ .0257-.0259.

60 Exhibit RC0281 ICR3838 (005), 7 October 2005, 27, VPL.2000.0003.1613.

61 Exhibit RC0281 ICR3838 (005), 8 October 2005, 28, VPL.2000.0003.1614.

62 Exhibit RC0281 ICR3838 (005), 10 October 2005, 28, VPL.2000.0003.1614; Exhibit RC0281
ICR3838 (006), 20 October 2005, 36, VPL.2000.0003.1622.

63 Exhibit RC0281 ICR3838 (008), 17 November 2005, 55, VPL.2000.0003.1632; Exhibit RC0281
ICR2958 (021), 30 May 2008, 373, VPL.2000.0003.1113.

64 Exhibit RC0281 ICR2958 (022), 4 June 2008, 389, VPL.2000.0003.1129; Exhibit RC0281 ICR2958
(023), 10 June 2008, 410, VPL.2000.0003.1150.

65 Exhibit RC0281 ICR3838 (013), 16 December 2005, 124, VPL.2000.0003.1710.

66 ‘'S/D BURROWS Op PURANA adv 0800 01/01/06": Exhibit RC0281 ICR3838 (017), 31 January 2006,
139, VPL.2000.0003.1725; Exhibit RC0281 ICR3838 (032), 22 May 2006, 304, VPL.2000.0003.1890.
67 This information was disseminated to Purana Task Force: Exhibit RC0281 ICR3838 (033), 31 May
2006, 313, VPL.2000.0003.1899.

68 Exhibit RC0281 ICR3838 (034), 07 June 2006, 320, VPL.2000.0003.1906.
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33.6. possible misconduct committed by Solicitor 2,% including | N
.0 Ms
Gobbo was tasked to meet with Solicitor 2 to obtain further information

about this matter™

33.7.  further information concerning | re'ationship with N
I Ms Gobbo was tasked to notify DSU if she became aware of

I scheduling a face to face meeting with |

33.8. personal details of Solicitor 2, including her phone number,
information concerning a vehicle connected to her® and her address™

33.9. information concerning the relationship between Solicitor 2 and a
person she leased an apartment from 77

33.10. her belief as to the potential for il to provide assistance to

police

33.11. further information concerning Solicitor 2’s relationship with Jjij
I

33.12. information concerning a search warrant executed at Solicitor 2’s
officeso

33.13. that Solicitor 2 wanted to have a joint meeting with Ms Gobbo, Mr Carl
Williams and Mr Thomas at [jjjiil] prison.®t The meeting did not
eventuate ‘due to lack of staff at the prison’.82 Ms Gobbo was later
questioned about this proposed meeting by Vale Anscombe of the
Office of Public Prosecutions and by Justice King of the Supreme
Court, and advised that it ‘was done without her knowledge or
consent’s3

33.14. that Solicitor 2 raised the possibility o
e
e

69 Exhibit RC0281 ICR3838 (023), 18 March 2006, 195, VPL.2000.0003.1781; Exhibit RC0281 ICR3838
(097), 28 August 2007, 1165, VPL.2000.0003.2751; Exhibit RC0281 ICR2958 (018), 4 May 2008, 266,
VPL.2000.0003.1006.

70 Exhibit RC0281 ICR3838 (007), 28 October 2005, 42, VPL.2000.0003.1628.

1 Exhibit RC0281 ICR3838 (007), 28 October 2005, 46-47, VPL.2000.0003.1632-1633.

72 Exhibit RC0281 ICR3838 (008), 3 November 2005, 51, VPL.2000.0003.1637.

73 Exhibit RC0281 ICR3838 (013), 13 December 2005, 94, VPL.2000.0003.1680.

74 Numbers ‘provided verbally to D/Sgt Flynn’: Exhibit RC0281 ICR3838 (054), 21 November 2006, 563,
VPL.2000.0003.2149.

7S Exhibit RC0281 ICR3838 (008), 23 November 2005, 60, VPL.2000.0003.1646; Exhibit RC0281
ICR3838 (118), 7 January 2008, 1556, VPL.2000.0003.3142.

76 Exhibit RC0281 ICR3838 (090), 17 July 2007, 1027, VPL.2000.0003.2613.

77 Exhibit RC0281 ICR3838 (012), 13 December 2005, 87, VPL.2000.0003.1673; Exhibit RC0282
Information Report SID344, 12 January 2006, VPL.2000.0003.8462.

8 Exhibit RC0281 ICR3838 (012), 13 December 2005, 88, VPL.2000.0003.1674.

79 Exhibit RC0281 ICR3838 (017), 1 February 2006, 140, VPL.2000.0003.1726.

80 Exhibit RC0281 ICR3838 (023), 23 March 2006, 240, VPL.2000.0003.1790.

81 Exhibit RC0281 ICR3838 (026), 13 April 2006, 239, VPL.2000.0003.1825.

82 Exhibit RC0281 ICR3838 (027), 18 April 2006, 248, VPL.2000.0003.1834.

83 Exhibit RC0281 ICR3838 (028), 21 April 2006, 257, VPL.2000.0003.1843.

84 Exhibit RC0281 ICR3838 027, 15 April 2006, 304, VPL.2000.0003.1890.
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33.15. suggesting other approaches to set Solicitor 2 up with an undercover
operativess and offering to be involved ‘in proactively targeting’ Solicitor
2 for police investigation.ss

Submissions under Terms of Reference 1 and 2 in relation to
Solicitor 2

34. Itis submitted that it is open to the Commissioner to find that the case of
Solicitor 2 may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

35. These submissions should be read in conjunction with the Narrative
Submissions, Chapter 9 which contains an account of the conduct of Ms
Gobbo and members of Victoria Police in relation to these matters.

36. The extent to which the case of Solicitor 2 may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

37. First, Category 1A% applies in that, in October 2005,8 Ms Gobbo acted for
Solicitor 2 while she was a human source,?® and did not disclose same to her.%®

38. Secondly, Category 1B applies in that, between March 2005 and October
2005, which was before and during the period that Ms Gobbo acted for Solicitor
2 in relation to the case, Ms Gobbo provided information in relation to her to
members of Victoria Police, and did not disclose same to her.92

39. The above conduct by Ms Gobbo under Categories 1A and 1B, evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.?

40. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Paolice was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the

85 Exhibit RC0281 ICR3838 (028), 23 April 2006, 263, VPL.2000.0003.1849; Exhibit RC0281 ICR3838
(035), 18 June 2006, 335, VPL.2000.0003.1921.

86 Exhibit RC0281 ICR3838 (049), 13 October 2006, 481, VPL.2000.0003.2067; Exhibit RC0281
ICR3838 (049), 16 October 2006, 491, VPL.2000.0003.2077.

87 See Legal Principles Submissions at [249].

88 See above analysis at [23]-[25].

89 See Legal Principles Submissions at [20].

9 See Legal Principles Submissions. at [239].

91 See Legal Principles Submissions at [249].

92 See above analysis at [28], [29], [31], [32].

93 See Legal Principles Submissions at [249].
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conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

41.

42.

43.

44,

45,

46.

47.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:*

41.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Solicitor 2;

41.2. inthe event that the same had the potential to interfere with the right to
a fair trial of any person including Solicitor 2, appropriate disclosure
was made; or alternatively

41.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the DPP or the
Victorian Government Solicitor’s Office (VGSO) and then possibly a
court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [41.1] were taken, and accordingly there
was the potential for the right of Solicitor 2 to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Solicitor 2 and/or her legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Palice, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.%

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.®

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after her
conviction.®’

Category 3A applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

94 See Legal Principles Submissions at [384] and [452]-[457].
9 See Legal Principles Submissions at [380]-[385].

9 See Legal Principles Submissions at [351], [362]-[373].

97 See Legal Principles Submissions at [351], [374].

98 See Legal Principles Submissions at [465].
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48. Category 3B* applies in that, before and during the period Ms Gobbo acted for
Solicitor 2, she provided information in relation to her to members of Victoria
Police, and there was non-disclosure of same, and a failure to take any steps
to have potential issues of public interest immunity or matters of state
considered by the DPP or the VGSO and then possibly a court.

49. As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

99 See Legal Principles Submissions at [465].
100 See above analysis at [28], [29], [31], [32].
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CASE STUDY: STEPHEN GAVANAS

The Relevant Case of Stephen Gavanas

1. The one relevant case of Mr Gavanas concerns his convictions before the
Supreme Court in 2010 for:

1.1. one charge of possessing substances and equipment with the intention
of using them for the purpose of trafficking in a drug of dependence;
and

1.2. one charge of trafficking in not less than a commercial quantity of a
drug of dependence, namely methylamphetamine (the case).*

2. The offending occurred between May 2006 and October 2006.2 On 9 October
2006, Mr Gavanas was arrested and interviewed in relation to the matter.2 On
10 October 2006, he was charged with the offending* and brought before the
Magistrates’ Court for a filing hearing.® The charges emerged from three
investigations undertaken by Victoria Police and Australia Federal Police,
namely: Operation Analogy, Operation Tool, and Operation Dotard.® The
offending concerned alleged activities in relation to drug trafficking and items
found at two premises in Pascoe Vale.”

3. On 19 June 2010, following a trial before the Supreme Court, a jury found Mr
Gavanas, along with his co-accused Mr Khodr, guilty of the offending.2 The
prosecution case against Mr Gavanas included reliance upon the evidence of

1 Un-tendered Presentment C0605383.3B, The Queen v Stephen Gavanas and Mohammad Khodr, 17,
OPP.0053.0001.0005 @.0017. Un-tendered, Reasons for sentence, DPP v Gavanas and Khodr
(Sentence) [2010] VSC 433, 739 [1], OPP.0053.0001.0005 @.0739.

2 Un-tendered Presentment C0605383.3B, The Queen v Stephen Gavanas and Mohammad Khodr, 17,
OPP.0053.0001.0005 @.0017.

3 Un-tendered, Reasons for sentence, DPP v Gavanas and Khodr (Sentence) [2010] VSC 433, 739 [3],
OPP.0053.0001.0005 @.0739; Un-tendered Summary of charges, The Police v Horty Mokbel,
Mohammad Khodr, Stephen Gavanas, 35, RCMPI1.0070.0001.0009 @.0035; See Exhibit RC0281
ICR3838 (048), 9 October 2006, 461-463, VPL.2000.0003.2043 @.0247-0249.

4 Un-tendered Summary of charges, The Police v Horty Mokbel, Mohammad Khodr, Stephen Gavanas,
OPP.0053.0001.0005 @.0049.

5 See Exhibit RC0281 ICR3838 (048),10 October 2006, 464-465, VPL.2000.0003.2050-
VPL.2000.0003.2051.

6 See Un-tendered ‘Response to Applicant’s written case’, The Queen v Stephen Gavanas [2013] VSCA
178, 762-763, OPP.0053.0001.0005 @.0762-0763.

7 Gavanas and Khodr v The Queen [2013] VSCA 178, [12]-[43].

8 Un-tendered Reasons for sentence, DPP v Gavanas and Khodr (Sentence) [2010] VSC 433, 739 [1],
OPP.0053.0001.0005 @.0739. See also Case Study of Mohammed Khodr.
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Mr Cooper,®

The informant in the case was Mr Kelly .15 |n addition,
notable members of police involved in the prosecution as police witnesses
included Mr Paul Rowe, Mr Graham Evans, Mr Craig Hayes, and Mr Dale
Flynn.1e

4, On 8 November 2010, Mr Gavanas was sentenced in the Supreme Court to a
total effective sentence of 10 years’ imprisonment, with a non-parole period of
seven years.'” In 2013, Mr Gavanas brought an appeal against conviction and
sentence in the Court of Appeal.:2 While the Court refused Mr Gavanas’ appeal
against conviction,? it upheld his appeal against sentence.z The grounds of
appeal did not concern Ms Gobbo.? In allowing the appeal, on 25 July 2013,
the Court imposed a new total effective sentence of eight years and three
months’ imprisonment, with a non-parole period of five years and nine
months.2

Ms Gobbo’s Legal Representation of Mr Gavanas

5. Material before the Commission indicates that Ms Gobbo acted for Mr Gavanas
in relation to the case on one occasion, namely on 10 October 2006, when she
appeared on his behalf in his filing hearing before the Magistrates’ Court.22 On
that day, she marked fees of $770 in the matter of “Police v M. Khodr & S.
Gavanas’, for a “[b]rief to appear at Melb. Mag. Court”, addressed to Mr
Stephen Andrianakis, solicitor.z

9 See, Un-tendered Presentment C0605383.3B, The Queen v Stephen Gavanas and Mohammad
Khodr, 23, OPP.0053.0001.0005 @.0023, regarding witness ‘FQ’. See Un-tendered ‘Response to
Applicant’s written case’, The Queen v Stephen Gavanas [2013] VSCA 178, 764 -766,
OPP.0053.0001.0005 @.0764-0766.
10 See Un-tendered Presentment C0605383.3B, The Queen v Stephen Gavanas and Mohammad
Khodr, 24, OPP.0053.0001.0005 @.0024.
11 See Un-tendered ‘Response to Applicant’s written case’, The Queen v Stephen Gavanas [2013]
VSCA 178, 766-767, OPP.0053.0001.0005 @.0766-767; Un-tendered Presentment C0605383.3B, The
Queen v Stephen Gavanas and Mohammad Khodr, 23, OPP.0053.0001.0005 @.0023.
12 See Un-tendered Response to Applicant’s written case, The Queen v Stephen Gavanas [2013] VSCA
178, 767-768, OPP.0053.0001.0005 @.0767-768. Un-tendered Presentment C0605383.3B, The Queen
v Stephen Gavanas and Mohammad Khodr, 24, OPP.0053.0001.0005 @.0024.
13 Un-tendered Presentment C0605383.3B, The Queen v Stephen Gavanas and Mohammad Khodr, 24,
OPP.0053.0001.0005 @.0024.
14 Un-tendered Presentment C0605383.3B, The Queen v Stephen Gavanas and Mohammad Khodr, 24,
OPP.0053.0001.0005 @.0024.
15

. |
@.0008. See also Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of
appearances by Ms Nicola Gobbo, 28 January 2002, 66, OPP.0001.0004.0025 @.0090.
16 See Un-tendered Presentment C0605383.3B, The Queen v Stephen Gavanas and Mohammad
Khodr, 23, OPP.0053.0001.0005 @.0023.
17 DPP v Gavanas and Khodr [2010] VSC 433, [55]-[59], especially [57]; Un-tendered Presentment
C0605383.3B, The Queen v Stephen Gavanas and Mohammad Khodr, 29, OPP.0053.0001.0005
@.0029.
18 Gavanas and Khodr v The Queen [2013] VSCA 178.
19 Gavanas and Khodr v The Queen [2013] VSCA 178, [91].
20 Gavanas and Khodr v The Queen [2013] VSCA 178, [93], [122].
21 Gavanas and Khodr v The Queen [2013] VSCA 178, [9], [92].
22 Gavanas and Khodr v The Queen [2013] VSCA 178, [122].
23 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 28 January 2002, 66, OPP.0001.0004.0025 @.0090.
24 See Exhibit RC1568 Ms Nicola Gobbo fee book 01, 100, MIN.5000.7000.0001 @.0100. The fees
were paid in full on 16 October 2006: Exhibit RC1569 Meldrum & Hyland, ‘Invoice for fees due to Ms
Gobbo’, 18 March 2019, 39, GMH.0001.0001.0008 @.0039; Exhibit RC1569 Meldrum & Hyland, ‘Ms
Gobbo Statement of Account’, 07 March 2019, 41, GMH.0001.0001.0002 @.0041.
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6.  While the day before, on 9 October 2006, Ms Gobbo was asked by Mr Horty
Mokbel to attend upon Mr Gavanas at the St Kilda Road Police Complex
following his arrest, it appears that she did not do so, and that Mr Stephen
Andrianakis attended alone instead.?

7. In his submission to the Commission, Mr Gavanas makes a number of
assertions of fact concerning Ms Gobbo’s provision of legal representation.
One of his assertions, namely that Ms Gobbo appeared on his behalf “on
mention matters”,2¢ is consistent with the evidence before the Commission in
relation to the filing hearing, as noted above.

8. However, Mr Gavanas goes further, and makes other assertions which are not
supported by any other evidence presently before the Commission. In
particular, he asserts that Ms Gobbo was the first legal representative who
attended upon him following his arrest in 2006, at the Melbourne Assessment
Prison, along with his solicitor, Mr Stephen Adrianakis, during which she
advised him to plead guilty.2” No such visit, however, is reflected in the
Corrections Victoria records produced to the Commission, which detail Ms
Gobbo’s visitations to prisoners during the relevant periods.2¢ He also states
that he “thinks from memory that [in addition] she appeared for [him] on a bail
application”.2 That too, however, is not borne out in the various records
concerning Ms Gobbo’s legal representation. Notably, in his submission, Mr
Gavanas comments that “[sJome things are difficult to remember given the
time ...”, and that he has “much more [he] would like to say”.2°

9. It may be that further information exists which would establish that Ms Gobbo
acted for him beyond her appearance on 10 October 2006. Upon the current
evidence, however, it is submitted that it would not open to the Commissioner
to find that Ms Gobbo represented Mr Gavanas on any occasion other than the
filing hearing on 10 October 2006.

The Use of Ms Gobbo as a Human Source in relation to Mr
Gavanas

Informing by Ms Gobbo in Direct relation to Mr Gavanas
10. Ms Gobbo began providing information to Victoria Police about Mr Gavanas in

October 2005,3 soon after she was registered as a human source on 16
September 2005.32 She continued to provide information about him to police

25 See Exhibit RC0281 ICR3838 (048), 9 October 2006 — 10 October 2006, 461-464,
VPL.2000.0003.0247-VPL.2000.0003.0250.

26 Submission 114, Stephen Gavanas, 1, SUB.0114.0001.0001

27 Submission 114, Stephen Gavanas, 1, SUB.0114.0001.0001

28 See Exhibit RC1359 Prisoners visited by Ms Nicola Gobbo archive report, CNS.0001.0003.0037.

2% Submission 114, Stephen Gavanas, 1, SUB.0114.0001.0001

30 Submission 114, Stephen Gavanas, 1, SUB.0114.0001.0001

31 See Exhibit RC0281 ICR3838 (007), 24 October 2005, 37, VPL.2000.0003.1623. NB: the reference to
“Oggy” is a reference to Mr Gavanas, see, eg, Exhibit RC0281 ICR3838 (020), 28 February 2006, 173,
VPL.2000.0003.1759; Exhibit RC0281 ICR3838 (025), 9 April 2006, 229, VPL.2000.0003.1815, Exhibit
RC0281 ICR3838 (037), 12 July 2006, 356, VPL.2000.0003.1942; Exhibit RC0281 ICR3838 (037), 16
July 2006, 359, VPL.2000.0003.1945; Exhibit RC0281 ICR3838 (037), 20 July 2006, 364,
VPL.2000.0003.1950. See generally Un-tendered Victoria Police Summary of Extracts, ‘Stephen
Gavanas’, 18 March 2019, 1, RCMP1.0011.0001.1837 @.0001. See also Exhibit RC1930 Victoria Police
Addendum Report in relation to Stephen Gavanas, 4 February 2020, VPL.5000.0043.0003.

32 See Exhibit RC0514, Informer Registration/Reactivation Application to be Completed by Handler and
Authorised by LIR Dated 16 September 2005 LIR: lan Thomas Handler: Officer Smith,
VPL.0100.0121.0155
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from that time until he was charged with the relevant offending in October
2006.3 During this period, she was also directly tasked by her handlers to
obtain and provide information in relation to Mr Gavanas, including for the
benefit of the Purana Taskforce.3

11. Notably, according to Mr Kelly, the informant in the matter, intelligence had
been received from the Source Development Unit in the course of Operation
Dotard that he believed had originated with Ms Gobbo.3

12. Further, in the period immediately before and surrounding his arrest and
charge on 9 and 10 October 2006, Ms Gobbo was used by Victoria Police to
obtain targeted intelligence about Mr Gavanas. In particular, according to the
Informer Contact Report (ICR) records:

12.1. On the afternoon 9 October 2006, Mr Anderson recorded that he had
“called [Ms Gobbo] at the request of Purana Taskforce — | R
Mr Kelly regarding pending arrests re Operation
Dol[t]ard”.2¢ Mr Anderson noted that “[ijnformation [was] required on
Gavanas”, among others.?” The ICRs record that, during their later
telephone calls, Mr Anderson and Ms Gobbo “discussed [her]
knowledge” in relation to Mr Gavanas and others.3® The ICR notes:3

12.2. The ICRs record that the “[a]bove information [was] provided to DDI
O’Brien verbally”.+

12.3. Later that evening, at 7:15pm, Mr Anderson again telephoned Ms
Gobbo to provide her with an “update ... regarding the status of
Operation Dotard”.#t During their conversation, Ms Gobbo provided
further information concerning Mr Gavanas, including concerning his
relationship with Mr Horty Mokbel.+2

12.4. Later again, at 9:25pm, Ms Gobbo conveyed to Mr Anderson what had
been told to her by Mr Horty Mokbel about the circumstances of Mr
Gavanas’ arrest.*3 She reportedly informed Mr Anderson that “Horty
ordered [her] to the police station to assist” Mr Gavanas, but that she

33 See, e.g., entries in: Un-tendered Victoria Police Summary of Extracts, ‘Stephen Gavanas’, 18 March
2019, 8, RCMPI1.0011.0001.1837 @.0008. See also Exhibit RC1930 Victoria Police Addendum Report
in relation to Stephen Gavanas, 4 February 2020, VPL.5000.0043.0003.

3 See,

41 Exhibit RC0281 ICR3838 (048), 9 October 2006, 460, VPL.2000.0003.2046.

42 Exhibit RC0281 ICR3838 (048), 9 October 2006, 460-461, VPL.2000.0003.2046-
VPL.2000.0003.2047.

43 Exhibit RC0281 ICR3838 (048), 9 October 2006, 461-462, VPL.2000.0003.2047-
VPL.2000.0003.2048.

265|Page



This submission has been redacted due to a range of non-publication claims. These claims are yet to be resolved.

proposed to contact Mr Stephen Andrianakis, solicitor, to attend the
police station and provide assistance instead.*

12.5. Throughout the remainder of that night and into the next day, 10
October 2006, Ms Gobbo and Mr Anderson were in ongoing contact
about the circumstances surrounding Mr Gavanas’ arrest, charge, and
filing hearing.*> Notably, during their conversations, it appears that Mr
Anderson urged Ms Gobbo not to appear on behalf of Mr Gavanas at
his filing hearing.4s

12.6. On 10 October 2006, notwithstanding Mr Anderson’s advice to the
contrary, Ms Gobbo did appear at the filing hearing, and afterwards
confirmed to Mr Anderson that she had done so, reportedly suggesting
that she “did not speak personally to either offender”.+

13. Thereafter, Mr Gavanas continued to feature in communications between Ms
Gobbo and Victoria Police through till 2008.48

14. Significantly, in her letter of 30 June 2015 to Assistant Commissioner Stephen
Fontana, Ms Gobbo included Mr Gavanas on a list of “significant crimes and/or
arrests” in which she was involved.4®

Relevant Conduct in relation to Mr Cooper

15. The conduct of Ms Gobbo and various members of Victoria Police in relation to
Mr Cooper is also relevant to an assessment of Mr Gavanas’ case. As set out
in the Narrative Submissions at Chapter 11, it is submitted that the conduct of
Ms Gobbo and members of Victoria Police in relation to Mr Cooper may have
been improper or unlawful. In particular, for the reasons set out in that section
of the submissions, it is submitted that such conduct led to, inter alia:

15.1. the discovery of the offending the subject of Operation Posse;
15.2. Mr Cooper being arrested in Operation Posse;

15.3. Mr Cooper deciding to agree to co-operate with and assist the
authorities, including by making statements implicating others and
undertaking to give evidence in subsequent prosecutions; and (it
follows)

15.4. the evidence of Mr Cooper being relied upon in the prosecution of Mr
Gavanas (among others).

16. As noted below, on this basis, it may be argued that the evidence of Mr
Cooper, relied upon in the prosecution of Mr Gavanas, may have been
obtained in consequence of improper or illegal conduct, and such evidence
may therefore have been liable to exclusion. It is submitted that the absence of

44 Exhibit RC0281 ICR3838 (048), 9 October 2006, 461-462, VPL.2000.0003.2047-
VPL.2000.0003.2048.

45 Exhibit RC0281 ICR3838 (048), 9 October 2006—10 October 2006, 462-465, VPL.2000.0003.2048-
VPL.2000.0003.2051.

46 See eg, Exhibit RC0281 ICR3838 (048), 10 October 2006, 464, VPL.2000.0003.2050.

47 Exhibit RC0281 ICR3838 (048), 10 October 2006, 465, VPL.2000.0003.2051.

48 See, eg, entries in: Un-tendered Victoria Police Summary of Extracts, ‘Stephen Gavanas’, 18 March
2019, 30, RCMPI.0011.0001.1837 @.0030. See also Exhibit RC1930 Victoria Police Addendum Report
in relation to Stephen Gavanas, 4 February 2020, 13, VPL.5000.0043.0003 @.0013.

49 See Exhibit RC1433 Letter from Nicola Gobbo to Assistant Commissioner Stephen Fontana, 30 June
2015, 8, MIN.0002.0001.0584 @.0591.
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any disclosure meant that Mr Gavanas may have been deprived of any
opportunity to object to the admissibility of this evidence.

17. Further, as set out in case studies o
is submitted that it is open to find that there may have been a
causal link (even if indirect) between the conduct of Ms Gobbo and Victoria
Police which led Mr Cooper to agree to assist and co-operate with authorities,
and to those persons’ respective subsequent decisions to do so.

18. On this basis, it may be argued that the evidence of
relied upon in the prosecution of Mr Gavanas, may
have also been obtained illegally or improperly by virtue of its causal
connection (even if indirect) to the circumstances surrounding Mr Cooper.

19. Itis important to recognise that, as noted in the Legal Principles Submissions
at [191]-[222], the assessment of the requisite causal connection, as part of the
broader considerations under section 138 of the Evidence Act 2008 (Vic), is a
matter for the courts. While the chain of causation may be indirect or arise
through various steps and still enliven section 138,5° where the causal link is
“tenuous”, this may affect the balancing exercise under section 138(3) and the
decision as to whether the evidence should be admitted or excluded.**

Submission of Mr Gavanas to the Commission

20. In Mr Gavanas’ submission to the Commission, he makes a number of
assertions of fact concerning the extent of Ms Gobbo’s legal representation of
him, which are already addressed above, at [7].52 He also expresses “concerns
about Mr Cooper and Gobbo and Police”.52 As the above and below
demonstrate, concerns of that kind were well founded.

Submissions under Terms of Reference 1 and 2 in relation to
Mr Gavanas

21. Itis submitted that it is open to the Commissioner to find that the case of Mr
Gavanas may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

22. This case is linked to the case of Mr Cooper and accordingly this case study
adopts the detailed analysis of Ms Gobbo’s conduct and police conduct
contained in the Narrative Submissions, Chapter 11.

23. The extent to which the case of Mr Gavanas may have been affected can be
measured by virtue of the following matters.

50 See Legal Principles Submissions at [210].
51 See Legal Principles Submissions at [222].
52 See Submission 114, Stephen Gavanas 1, SUB.0114.0001.0001
53 See Submission 114, Stephen Gavanas 1, SUB.0114.0001.0001

267 |Page



This submission has been redacted due to a range of non-publication claims. These claims are yet to be resolved.

Conduct of Ms Gobbo

24.

25.

26.

27.

28.

29.

First, Category 1A54 applies in that, on 10 October 2006,5> Ms Gobbo acted for
Mr Gavanas while she was a human source,’ and did not disclose same to
him.s?

Secondly, Category 1B%¢ applies in that, between October 2005 and 10 October
2006, which was before and upon the date that Ms Gobbo acted for Mr
Gavanas in relation to the case, Ms Gobbo provided information in relation to
him to members of Victoria Police, and did not disclose same to him.%®

Thirdly, Category 2As° applies in that evidence relied upon by the prosecution
in the case against Mr Gavanas, namely the evidence of Mr Cooper,*' |l N
I N B oy have been obtained in
consequence of an impropriety or illegality in connection with the use of Ms
Gobbo as a human source by Victoria Police.s>

Fourthly, Category 2B¢¢ applies in that Ms Gobbo had knowledge of the
circumstances founding the above [26] and failed to disclose same to her
client, Mr Gavanas, thereby depriving him of the ability to object to the
admission of that evidence.

The above conduct by Ms Gobbo under Categories 1A and 1B, together with
conduct under Categories 2A and 2B, evinces a conflict of interest and may
constitute breaches of her duty to the administration of justice, her duty to the
court, her duty to her client, and her fiduciary duties.®

It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Paolice was relatively innocuous and/or based on the
evidence reviewed by Counsel Assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

54 See Legal Principles Submissions at [249]
55 See above analysis at [5].

56 See Legal Principles Submissions at [20]
57 See Legal Principles Submissions at [239]
58 See Legal Principles Submissions at [249].
59 See above analysis at [10]-[12].

60 See Legal Principles Submissions at [249].
61 See above analysis at [3] and [15]-[19].

62 See above analysis at [3] and [17]-[18].

63 See above analysis at [3] and [17]-[18].

64 See above analysis at [3] and [17]-[18].

65 See Legal Principles Submissions at [249].
66 See Legal Principles Submissions at [249].
67 See Legal Principles Submissions at [320]-[329] and [307]-[309].
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Conduct of Victoria Police

30.

31.

32.

33.

34.

35.

36.

37.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:®

30.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Gavanas;

30.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Gavanas, appropriate disclosure
was made; or alternatively

30.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [30.1] were taken, and accordingly there
was the potential for the right of Mr Gavanas to a fair trial to have been
interfered with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Gavanas and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.s°

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.™

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
conviction upon trial.”

Category 3A72 applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B applies in that, between October 2005 and 10 October 2006,
which was before and upon the date that Ms Gobbo acted for Mr Gavanas in
relation to the case, Ms Gobbo provided information in relation to him to

68 See Legal Principles Submissions at [384] and [452]-[457].
69 See Legal Principles Submissions at [380]-[385].

70 See Legal Principles Submissions at [351], [362]-[373].

% See Legal Principles Submissions at [351] and [374].

72 See Legal Principles Submissions at [465].

73 See Legal Principles Submissions at [465].
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38.

39.

40.

members of Victoria Police,”* and there was non-disclosure of same, and a
failure to take any steps to have potential issues of public interest immunity or
matters of state considered by the DPP or the VGSO and then possibly a court.

Category 4A7 applies in that, as noted above at [26], evidence relied upon by
the prosecution may have been obtained in consequence of an impropriety or
illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.

Category 4B applies in that there was the above conduct, and there was non-
disclosure of same, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

74 See above analysis at [10]-[12].
75 See Legal Principles Submissions at [465].
76 See Legal Principles Submissions at [465].
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The Relevant Case of Garry Gibbs

1.  The submissions which follow concerning Mr Garry Gibbs should be read in
conjunction with the relevant parts of the Narrative Submissions, at Chapter 15,
which also contain matters in relation to Mr Gibbs.

2.  The one relevant case concerning Mr Gibbs arises from Operation Posse,* and
comprised one charge of dealing with proceeds of crime on 5 September
2006.2

3. In summary, the charge concerned proceeds of crime, namely cash of
$336,750 and jewellery, which Mr Gibbs was holding for safekeeping on behalf
of Mr Milad and Ms Renate Mokbel.* Mr Gibbs is the uncle of Ms Renata
Mokbel.* The cash and jewellery were provided to Mr Gibbs by the Mokbels on
a number of occasions in late 2005 and early 2006.5 The proceeds were
located and seized by police on 5 September 2006, upon the execution a
search warrant (the Search Warrant) at Mr Gibbs’ residence.t On the same

day, he was interviewed by police G
I

4, He was subsequently charged, and, in addition to the product of the Search
Warrant, the prosecution case relied on the evidence of Mr Cooper.8 The
informant in the case was Mr James (Jim) O’Brien.® Other notable members of
police involved in the prosecution as police witnesses included Mr Craig Hayes
and Mr Dale Flynn.w

1 See Chapters 10 and 11 of the Narrative Submissions.

2 Un-tendered Reasons for Sentence, R v Gibbs, Garry [2007] VCC 1809 (revised), 7 December 2007,
2, COR.1011.0001.0026 @.0002; Un-tendered Presentment W00313206, R v Garry Gibbs, 2007, 23 -
24, RCMPI.0070.0003.0028 @.0023 - .0024.

3 Un-tendered Reasons for Sentence, R v Gibbs, Garry [2007] VCC 1809 (revised), 7 December 2007,
2, COR.1011.0001.0026 @.0002.

4 Un-tendered Reasons for Sentence’, R v Gibbs, Garry [2007] VCC 1809 (revised), 7 December 2007,
2, COR.1011.0001.0026 @ .0002.

5 Reasons for Sentence’, R v Gibbs, Garry [2007] VCC 1809 (revised), 7 December 2007, 2,
COR.1011.0001.0026 @.0002.

6 Un-tendered Reasons for Sentence, R v Gibbs, Garry [2007] VCC 1809 (revised), 7 December 2007,
2, COR.1011.0001.0026 @ .0002; Un-tendered, Plea Opening, R v Garry Gibbs, 2007, 29 - 30,
RCMPI1.0070.0003.0028 @.0029-.0030.

7 Un-tendered Reasons for Sentence, R v Gibbs, Garry [2007] VCC 1809 (revised), 7 December 2007,
2, COR.1011.0001.0026 @.0002; Un-tendered Plea Opening, R v Garry Gibbs, 2007, 30,
RCMPI1.0070.0003.0028 @.0030.

8 Un-tendered Presentment W00313206’, R v Garry Gibbs, 2007, 24, RCMP1.0070.0003.0028 @ .0024;
Un-tendered ‘Annexure A, Witnesses and Related Accused Matter Outcomes’ 2, OPP.0050.0003.0001
@.0002; Statement of Mr Cooper, 13 November 2006, 1-3. RCMPI1.0028.0002.0001 @ .0001-0003.

9 See Un-tendered Witness List, Police v Garry James Gibbs, 8, RCMPI1.0070.0003.0028 @. 0008. Mr
Tim Robinson was also listed in the witness list as an informant. See also, Un-tendered Presentment
W00313206’, R v Garry Gibbs, 2007, 24, RCMPI.0070.0003.0028 @.0024.

10 See Un-tendered Witness List, Police v Garry James Gibbs, 8, RCMPI1.0070.0003.0028 @.0008; See
also Un-tendered, ‘Presentment W00313206’, R v Garry Gibbs, 2007, 24, RCMPI1.0070.0003.0028
@.0024.
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5. On 21 August 2007, Mr Gibbs was arraigned before the County Court and
entered a plea of guilty.2* On 7 December 2007, Mr Gibbs was convicted and
sentenced in the County Court to six months’ imprisonment, which was ordered
to be wholly suspended for 12 months.12

Ms Gobbo’s Legal Representation of Mr Gibbs

7.  The material before the Commission indicates that, between June 2007 and
November 2007, Ms Gobbo was briefed in the case on behalf of Mr Gibbs.24 In
particular, the Informer Contact Reports (ICRs) indicate that, on 5 June 2007,
Ms Gobbo told Mr Anderson, one of her handlers, that “as of today” she would
be “representing” Mr Gibbs.1* She appears to have been retained from that time
through to 26 November 2007, when she reported to her handlers that she had
returned the brief to Mr Gibbs’ solicitor after holding it for “3 months”.16

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Gibbs

Prior to June 2007: Relevant Conduct in relation to Mr Cooper

8. The conduct of Ms Gobbo and various members of Victoria Police in relation to
Mr Cooper, between September 2005 and February 2007, is relevant to an
assessment of Mr Gibbs’ matter. As set out in the Narrative Submissions at
Chapter 11, it is submitted that the conduct of Ms Gobbo and members of
Victoria Police in relation to Mr Cooper may have been improper or unlawful. In
particular, for the reasons set out in that section of the submissions, it is
submitted that such conduct led to, inter alia:

8.1. the discovery of the offending the subject of Operation Posse;
8.2. Mr Cooper being arrested in Operation Posse;

8.3. Mr Cooper deciding to agree to co-operate with and assist the
authorities, including by making statements implicating others and
undertaking to give evidence in subsequent prosecutions; and (it
follows)

11 Un-tendered, ‘Presentment W00313206’, R v Garry Gibbs, 2007, 24, RCMP1.0070.0003.0028
@.0024; Un-tendered, ‘Annexure A, Witnesses and Related Accused Matter Outcomes’ 2,
OPP.0050.0003.0001 @.0002.

12 Un-tendered ‘Reasons for Sentence’, R v Gibbs, Garry [2007] VCC 1809 (revised), 7 December 2007,
4, COR.1011.0001.0026 @.0004.

13 See Case Studies of Domenic Barbaro and Mr Keene, respectively.

14 Exhibit RC0281 ICR3838 (082), 5 June 2007, 879-880, VPL.2000.0003.2461- VPL.2000.0003.2462;
Exhibit RC0281 ICR3838 (113), 26 November 2007, 1460; VPL.2000.0003.3046; Exhibit RC0281
ICR3838 (113) 28 November 2007, 1472, VPL.2000.0003.3058.

15 Exhibit RC0281 ICR3838 (082), 5 June 2007, 879-880, VPL.2000.0003.2461- VPL.2000.0003.2462.
Note that the ICR entry misspells the name as “GIPP”.

16 Exhibit RC0281 ICR3838 (113), 26 November 2007, 1460, VPL.2000.0003.3046; Exhibit RC0281
ICR3838 (113) 28 November 2007, 1472, VPL.2000.0003.3058. See also Exhibit RC281 ICR3838
(112), 24 November 2007, 1453, VPL.2000.0003.3039, where it is noted that Ms Gobbo was “asked to
do [Mr Gibbs’] plea on the 7-DEC-07".
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8.4. the evidence of Mr Cooper being relied upon in the prosecution of Mr
Gibbs (among others).

9. As noted below, on this basis, it may be argued that the evidence of Mr
Cooper, relied upon in the prosecution of Mr Gibbs, may have been obtained in
consequence of improper or illegal conduct, and such evidence may therefore
have been liable to exclusion. It is submitted that the absence of any disclosure
meant that Mr Gibbs may have been deprived of any opportunity to object to
the admissibility of this evidence.

10. Separately, it appears that other information provided by Ms Gobbo to Victoria
Police was pertinent to the investigation in relation to Mr Gibbs in the period
leading up to the execution of the Search Warrant on 5 September 2006. In
particular, the ICRs record that, on 6 July 2006, Ms Gobbo conveyed to her
handler, Mr Peter Smith, that, according to Mr Cooper, large amounts of cash
were being stored at the residence of Ms Renate Mokbel’s aunty.” She also
told Mr Peter Smith that Mr Cooper had conveyed the information to Mr
Bartlett. 18 The ICRs record that Mr Ryan was also advised of the information.t®
The next day, on 7 July 2006, Ms Gobbo reported to her handlers that Mr
Cooper had been visited by Mr Paul Rowe and told him the information. In
addition, on 28 July 2006, Ms Gobbo informed her handlers that “Auntie Marie”
is a relative of Ms Renate Mokbel, and that she has large amounts of cash
buried on behalf of Mr Milad Mokbel.2

11. Itis clear, however, that it was information provided to police directly from Mr
Cooper which advanced the investigation and led to the execution of the
Search Warrant on 5 September 2006, which resulted in the obtaining of the
incriminating evidence of proceedings of crime. In particular, in a statement
made by Mr Cooper on 13 November 2006, he sets out the relevant
information he provided police.2? In addition, the affidavit in support of the
search warrant on Alma Rd (executed on 5 September 2006), sworn by Mr
O’Brien, makes express reference to intelligence provided by Mr Cooper as
founding the basis for the Search Warrant.z2 Given the reliance upon Mr
Cooper in the affidavit, it may be argued, for reasons similar to those advanced
above, that the evidence seized as a result of the Search Warrant may have
been obtained in consequence of improper or illegal conduct. Such evidence
may therefore have been liable to exclusion. As above, it is submitted that the
absence of any disclosure meant that Mr Gibbs may have been deprived of any
opportunity to object to the admissibility of this evidence.

17 Exhibit RC0281 ICR3838 (037), 6 July 2006, 351, VPL.2000.0003.1937.

18 Exhibit RC0281 ICR3838 (037), 6 July 2006, 351, VPL.2000.0003.1937.

19 Exhibit RC0281 ICR3838 (037), 6 July 2006, 351, VPL.2000.0003.1937. See also, Transcript of Mr
James (Jim) O’Brien, 6 September 2019, 5792, TRN.2019.08.06.P.

20 Exhibit RC0281 ICR3838 (037), 7 July 2006, 351, VPL.2000.0003.1937.

21 Exhibit RC0281 ICR3838 (039), 28 July 2006, 374; VPL.2000.0003.1960; Exhibit RC282 Transcript of
meeting between Nicola Gobbo, Sandy White and Peter Smith, 28 July 2006, 157-159
VPL.0005.0104.0440, VPL.0005.0104.0596-0598.

22 See Un-tendered Statement of Mr Cooper 13 November 2006, 1-3, RCMPI1.0028.0002.001 @.0001-
.0003. See also Un-tendered Witness List, Police v Garry James Gibbs, RCMPI1.0070.0003.0028
@.0008; See also Un-tendered Summary of Charges, Police v Garry James Gibbs,
RCMPI1.0070.0003.0028 @.0003-0005.

23 See Un-tendered Affidavit of James (Jim) O’Brien for Search Warrant, undated, VPL.6111.0200.1258.
The identification of Mr Cooper was made verbally by Victoria Police, through its lawyers, to Solicitors
Assisting the Commission on 20 May 2020.
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Between June 2007 and November 2007 (during Period Ms Gobbo Acted as
Lawyer)

12. Ms Gobbo continued to inform on Mr Gibbs in the period during which she was
retained as his counsel.?* For example:

12.1. On 5 June 2007, the ICRs record that Ms Gobbo told her handlers,
Messrs Anderson and Fox, that “as of today she will be representing
[Mr Gibbs]’.2s Further the ICRs record that Ms Gobbo conveyed that Mr
Gibbs “is thinking of a plea G
I 2nd that he would “be joined on Horty’s committal.” 26
The transcript of the meeting between Ms Gobbo and her handlers
also records that Ms Gobbo stated: “I have said to [Mr Gibbs’] solicitor,
to say to the DPP [Director of Public Prosecutions], he will plead guilty,

...”27 Despite apparently
being cognisant of the “ethical issues of representing co-accused and
being an informer” and of the “conflict of interest issues”, 2 Ms Gobbo
continued to be engaged in the matter.

12.2.  On | 2007, the ICRs record that Ms Gobbo and her handler, Mr
Anderson, discussed the matter of |l \vhich appears to have
been a reference to Mr Gibbs.2? Ms Gobbo reportedly “asked if there
was any problem with [her] representing [Mr Gibbs]”, and added that
she “will be able to ensurciil I >° V'Y
Anderson noted that the issue was “[t]o be discussed further.” 3

12.3. On 22 August 2007, according to the ICRs, Ms Gobbo told Mr Fox that,
inter alia, Mr Gibbs was “a cocaine trafficker”.32

12.4. On 24 November 2007, shortly before she returned the brief to Mr
Gibbs’ solicitor,>* Ms Gobbo discussed with Mr Fox, inter alia, the
content of the brief and her view on the case.®

24 Exhibit RC0281 ICR3838 (082), 5 June 2007, 879-880, VPL.2000.0003.2465-VPL.2000.0003.2466;
Exhibit RC0281 ICR3838, 13 June 2007, 892, VPL.2000.0003.2478; Exhibit RC0281 ICR3838 (096), 22
August 2007, 1131, VPL.2000.0003.2717; Exhibit RC0281 ICR3838 (113), 26 November 2007, 1460,
VPL.2000.0003.3046; Exhibit RC0281 ICR3838 (112), 24 November 2007, 1453, VPL.2000.0003.3039;
Exhibit RC0281 ICR3838 (113) 28 November 2007, 1472, VPL.2000.0003.3058.

25 Exhibit RC0281 ICR3838 (082), 5 June 2007, 879-880, VPL.2000.0003.2465-VPL.2000.0003.2466.
Exhibit RC0282 Transcript of meeting between Nicola Gobbo, Anderson and Fox, 5 June 2007, 271-275
VPL.0005.0137.0351 @.0621-.0625.

26 Exhibit RC0281 ICR3838 (082), 5 June 2007, 879-880, VPL.2000.0003.2465-VPL.2000.0003.2466.
Exhibit RC0282 Transcript of meeting between Nicola Gobbo, Anderson and Fox, 5 June 2007, 271-275
VPL.0005.0137.0351 @.0621-.0625.

27 See Exhibit RC0282 Transcript of meeting between Nicola Gobbo, Anderson and Fox, 5 June 2007,
271-275 VPL.0005.0137.0351 @.0622.

28 Exhibit RC0281 ICR3838 (082), 5 June 2007, 879-880, VPL.2000.0003.2465- VPL.2000.0003.2466.
See also Exhibit RC0282 Transcript of meeting between Nicola Gobbo, Anderson and Fox, 5 June
2007, 271-275 VPL.0005.0137.0351 @.0621-.0625.

29 Exhibit RC0281 ICR3838 (083), 13 June 2007, 892, VPL.2000.0003.2478.
- |

31 Exhibit RC0281 ICR3838 (083), 13 June 2007, 892, VPL.2000.0003.2478.

32 Exhibit RC0281 ICR3838 (096), 22 August 2007, 1131, VPL.2000.0003.2717.

33 Exhibit RC0281 ICR3838 (113), 26 November 2007, 1460, VPL.2000.0003.3046; Exhibit RC0281
ICR3838 (113) 28 November 2007, 1472, VPL.2000.0003.3058.

34 Exhibit RC0281 ICR3838 (112), 24 November 2007, 1453, VPL.2000.0003.3039.
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13.

It appears that Ms Gobbo ceased communicating with her handlers about Mr
Gibbs at the end of 2007.%

Submissions under Terms of Reference 1 and 2 in relation to
Mr Gibbs

14.

15.

16.

It is submitted that it is open to the Commissioner to find that the case of Mr
Gibbs may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

This case is linked to the cases of Mr Cooper and accordingly this case study
adopts the detailed analysis of Ms Gobbo’s conduct and police conduct
contained in the Narrative Submissions, Chapter 11.

The extent to which the case of Mr Gibbs may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

17.

18.

19.

20.

21.

First, Category 1A applies in that, between June 2007 and November 2007,3"
Ms Gobbo acted for Mr Gibbs in relation to the case while she was a human
source,® and did not disclose same to him.3®

Secondly, Category 1B+ applies in that, between June 2007 and November
20074, which was during the period that Ms Gobbo acted for Mr Gibbs relation
to the case, Ms Gobbo provided information in relation to him to members of
Victoria Police, and did not disclose same to him.42

Thirdly, Category 2A* applies in that evidence relied upon by the prosecution
in the case against Mr Gibbs, namely the evidence of and obtained by way of
Mr Cooper,* may have been obtained in consequence of an impropriety or
illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.*

Fourthly, Category 2B“s applies in that Ms Gobbo had knowledge of the
circumstances founding the above [19] and failed to disclose same to her
client, Mr Gibbs, thereby depriving him of the ability to object to its admission.

The above conduct by Ms Gobbo under Categories 1A and 1B, together with
conduct under Categories 2A and 2B, evinces a conflict of interest and may

35 Exhibit RC0281 ICR3838 (112), 24 November 2007, 1453, VPL.2000.0003.3039; Exhibit RC0281
ICR3838 (113), 30 November 2007, 1485, VPL.2000.0003.3071.
35 See Legal Principles Submissions at [249].

36 See Legal Principles Submissions at [249].

37 See above analysis at [7].

38 See Legal Principles Submissions at [20].

39 See Legal Principles Submissions at [239].

40 See Legal Principles Submissions at [249].

41 See above analysis at [7].

42 See above analysis at [12]-[13].

43 See Legal Principles Submissions at [249].

44 See [3]-[4] and [19]-[11] above.

45 See Legal Principles Submissions at [196]-[222].

46 See Legal Principles Submissions at [249].
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constitute breaches of her duty to the administration of justice, her duty to the
court, her duty to her client, and her fiduciary duties.+” Further, in relation to at
least one instance identified above,* Ms Gobbo’s conduct may constitute a
breach of legal professional privilege and/or confidence.*

22. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, balil
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

23. There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:%°

23.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Gibbs;

23.2. inthe event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Gibbs, appropriate disclosure was
made; or alternatively

23.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the DPP or the
Victorian Government Solicitor’s Office (VGSO) and then possibly a
court.

24. In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [23.1] were taken, and accordingly there
was the potential for the right of Mr Gibbs to a fair trial to have been interfered
with.

25. Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Gibbs and/or his legal representatives.

26. Inthe alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest

47 See Legal Principles Submissions at [320]-[329] and [307]-[309].
48 See above analysis at [12.1].

49 See Legal Principles Submissions at [310]-[319] and [301]-[306].
50 See Legal Principles Submissions at [452]-[457].
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27.

28.

29.

30.

31.

32.

33.

immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.5!

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.>2

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.ss

Category 3A>* applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B°® applies in that, during the period Ms Gobbo acted for Mr Gibbs,
she provided information in relation to him to members of Victoria Police,* and
there was non-disclosure of same, and a failure to take any steps to have
potential issues of public interest immunity or matters of state considered by
the DPP or the VGSO and then possibly a court.

Category 4A%" applies in that, as noted above at [19], evidence relied upon by
the prosecution may have been obtained in consequence of an impropriety or
illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.

Category 4B applies in that there was the above conduct, and there was non-
disclosure of same, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

51 See Legal Principles Submissions at [380]-[385].

52 See Legal Principles Submissions at [351], [362]-[373].
53 See Legal Principles Submissions at [351], [374].

54 See Legal Principles Submissions at [465].

55 See Legal Principles Submissions at [465].

56 See above analysis at [12].

57 See Legal Principles Submissions at [465].

58 See Legal Principles Submissions at [465].
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CASE STUDY: MR GOLDMAN (A
PSEUDONYM)

The Relevant Case of Mr Goldman

1. The one relevant case of Mr Goldman concerns his convictions before the
County Court in March 2009.1

2. On 13 September 2007, following the execution of a search warrant at his
address, Mr Goldman was arrested and charged with drug offences.2

3.  The prosecution case was that Mr Goldman was supplied drugs by Vincent
Benvenuto for the purpose of selling them to others.? The prosecution case
relied on telephone intercepts, listening devices and optical surveillance utilised
in an unrelated investigation.#

4.  On 25 November 2008, Mr Goldman was arraigned and entered a plea of guilty

to:
4.1. one count of trafficking methylamphetamine;
4.2. one count of trafficking cocaine; and

4.3. three counts of possession of drugs of dependence (namely;
methylamphetamine, 3,4-Methylenedioxymethamphetamine [MDMA]
and cannabis).®

5. On 12 March 2009, Mr Goldman was sentenced to a total effective sentence of
four years and six months’ imprisonment, with a non-parole period of three
years’ imprisonment.® A pecuniary penalty order in the sum of $98,115 was
also made, by consent.”

1 Un-tendered Reasons for Sentence, R v Mr Goldman [2009] VCC, RCMPI.0070.0003.0029 @.0044
[Restricted]; Un-tendered Victoria Police Criminal History Report, Mr Goldman, 16 December 2019,
VPL.0099.0193.2062.

2 Un-tendered Prosecution opening for plea hearing, R v Mr Goldman, undated, 18 [136],
RCMPI.0070.0003.0029 @.0040.

3 Un-tendered Reasons for Sentence, R v Mr Goldman [2009] VCC, 159 [2], 160 [5],
RCMPI.0070.0003.0029 @.0045, .0046 [Restricted]; Un-tendered Summary of Charges, R v Mr
Goldman, undated, 2-20, RCMP1.0070.0003.0029 @.0002-.0018.

4 Un-tendered Reasons for Sentence, R v Mr Goldman [2009] VCC, 159 [2], 160 [5],
RCMPI1.0070.0003.0029 @.0045-.0046 [Restricted].

5 Un-tendered Reasons for Sentence, R v Mr Goldman [2009] VCC, 159 [1], RCMPI.0070.0003.0029
@.0044 [Restricted]; Un-tendered Presentment No: W02546487, R v Mr Goldman, 2008,
RCMPI.0070.0003.0029 @.0019-.0021.

6 Un-tendered Reasons for Sentence, R v Mr Goldman [2009] VCC, 173 [49], RCMPI.0070.0003.0029
@.0044 [Restricted]; Un-tendered Victoria Police Criminal History Report, Mr Goldman, 16 December
2019, VPL.0099.0193.2062.

7 Un-tendered Reasons for Sentence, R v Mr Goldman [2009] VCC, 174 [53], RCMPI.0070.0003.0029
@.0060 [Restricted]; Un-tendered Order of Judge Hampel in R v Mr Goldman (County Court of Victoria,
12 March 2009), 22, RCMPI.0070.0003.0029 @.0022.
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6. Mr Goldman subsequently made an application for leave to appeal against the
sentence,® which was dismissed on 18 January 2011.°

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Goldman

7. Ms Gobbo provided legal representation to Mr Goldman between at least
September 2007 and November 2008. During that period, she appeared at
court on behalf of Mr Goldman on the following occasions:

7.1. on 14 September 2007, at the Melbourne Magistrates’ Court for a bail
application°

7.2. on 23 June 2008, at the Melbourne Magistrates’ Court for a committal
hearing!

7.3. on 25 November 2008, at the Melbourne County Court for a plea
hearing.*?

8. Ms Gobbo charged fees for her appearances at the committal hearing and plea
hearing, including for preparation and conferences.:?

9. In addition, it is submitted that it is open to the Commissioner to infer, based on
the information provided by Ms Gobbo at [11.3] below, that Ms Gobbo
continued to act on behalf of Mr Goldman for a short period following the plea
hearing on 25 November 2008.

10. However, it is clear that Ms Gobbo was no longer representing Mr Goldman on
3 December 2008, when she told her handler that Mr Goldman fired his
solicitor and Ms Gobbo.

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Goldman

11. Ms Gobbo provided information to Victoria Police concerning Mr Goldman
during her representation of him, on at least the following three occasions:

8 Un-tendered Notice of Application for Leave to Appeal Against a Sentence, R v Mr Goldman, 19 March
2009, 61, RCMPI.0070.0003.0029 @.0061.

9 Un-tendered Notification of Result of Appeal or Application, R v Mr Goldman, 18 January 2011,
COR.1015.0001.0002.

10 Exhibit RC1841 Magistrates’ Court of Victoria Record of Persons represented by Ms Nicola Gobbo,
14 September 2007, 20, MCV.0001.0001.0001 @.0018; Exhibit RC0281 ICR3838 (100), 14 September
2007, VPL.2000.0003.2804; Un-tendered Summary of Charges, R v Mr Goldman, undated, [37],
RCMPI1.0070.0003.0029 @.0017.

11 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 23 June 2008, 70, OPP.0001.0004.0025 @.0094.

12 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 25 November 2008, 70, OPP.0001.0004.0025 @.0094.

13 Exhibit RC1568 Ms Gobbo fee book 02, 10 December 2008, 121, MIN.5000.7000.0103 @.0121,
.0129; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk, Nicola Gobbo Statement of Accounts, 7
March 2019, 13, GMH.0001.0001.0002 @.0004, .0013; Exhibit RC1569 Meldrum & Hyland Barristers’
Clerk Invoice for fees due to Ms Gobbo, 12 December 2008, 10, GMH.0001.0001.0004 @.0010; Exhibit
RC1569 Meldrum & Hyland Barristers’ Clerk Nicola Gobbo Tax Invoice, 24 June 2006, 5,
GMH.0001.0001.0005 @.0005.

14 Exhibit RC0281 ICR2958 (047), 3 December 2008, 750, VPL.2000.0003.1490.
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11.1. On 14 September 2007, she told her handler that Mr Goldman and
others had been arrested overnight as a result of Purana raids and
were making bail applications. She then discussed the issues which
arose in the bail application.®

11.2. On 25 November 2008, Ms Gobbo told her handler that Mr Goldman
was her client, that it was a ‘Purana brief and advised as to the nature
of his charges. She stated that Mr Goldman was clearly supplied by
another (Mr Michael LaVerde) and asked if that other person was of
interest.1

11.3. OnggNovember 2008, Ms Gobbo advised her handlers as to the co-
accused charged in relation to Mr Goldman’s matter and the outcome
of Mr Goldman’s hearing, stating that his matter had been adjourned to
16 December 2008 for a plea hearing.'” She stated that whilst reading
the brief of evidence she realised that Mr LaVerde was a significant
supplier of cocaine.® In addition, she relayed her belief as to the

-
I © s Gobbo stated that, in her
opinion, I

11.3.1. I

11.3.2. I

11.3.3.

11.34. I
11.3.5. I

11.3.6.
—

12. Ms Gobbo continued to provide information concerning Mr Goldman to Victoria
Police following her representation of him until at least 9 December 2008. The
information provided during that period included:

12.1. that Mr Goldman had sacked his solicitor,2t and later, the name of his
new solicitorz?

12.2. the date of his next court hearing
12.3. the sentence received by Mr Goldman’s co-accused?

12.4. information concerning Mr Goldman’s financial circumstances and
assets?

15 Exhibit RC0281 ICR3838 (100), 14 September 2007, 1218, VPL.2000.0003. 2804.
16 Exhibit RC0281 ICR2958 (047), 25 November 2008, 714, VPL.2000.0003.1454.

21 Exhibit RC0281 ICR2958 (047), 3 December 2008, 750, VPL.2000.0003.1490.
22 Exhibit RC0281 ICR2958 (048), 4 December 2008, 753, VPL.2000.0003.1493.
23 Exhibit RC0281 ICR2958 (047), 3 December 2008, 750, VPL.2000.0003. 1490.
24 Exhibit RC0281 ICR2958 (048), 4 December 2008, 753, VPL.2000.0003.1493.
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12.5.

Submissions under Terms of Reference 1 and 2 in relation to
Mr Goldman

13.

14.

It is submitted that it is open to the Commissioner to find that the case of Mr
Goldman may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

The extent to which the case of Mr Goldman may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

15.

16.

17.

18.

First, Category 1A% applies in that, between September 2007 and November
2008,28 Ms Gobbo acted for Mr Goldman while she was a human source,?® and
did not disclose same to him.2°

Secondly, Category 1B3! applies in that, between September 2007 and
November 2008, which was during the period that Ms Gobbo acted for Mr
Goldman in relation to the case, Ms Gobbo provided information in relation to
him to members of Victoria Police.32

The above conduct by Ms Gobbo under Categories 1A and 1B evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.33

It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Paolice was relatively innocuous and/or based on the
evidence reviewed by Counsel Assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

27 See Legal Principles Submissions at [249].

28 See above analysis at [7]-[9].

2% See Legal Principles Submissions at [20].

30 See Legal Principles Submissions at [239].

31 See Legal Principles Submissions at [249].

32 See above analysis at [11].

33 See Legal Principles Submissions at [320]-[329] and [307]-[309].
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Conduct of Victoria Police

19.

20.

21.

22.

23.

24,

25.

26.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:34

19.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Goldman;

19.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Goldman, appropriate disclosure
was made; or alternatively

19.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [19.1] were taken, and accordingly there
was the potential for the right of Mr Goldman to a fair trial to have been
interfered with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Goldman and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.3s

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.3

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.?”

Category 3A3 applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B* applies in that, between September 2007 and November 2008,
which was during the period that Ms Gobbo acted for Mr Goldman in relation to
the case, Ms Gobbo provided information in relation to him to members of

34 See Legal Principles Submissions at [384] and [452]-[457].
35 See Legal Principles Submissions at [380]-[385].

36 See Legal Principles Submissions at [351], [362]-[373].

37 See Legal Principles Submissions at [351], [374].

38 See Legal Principles Submissions at [465].

39 See Legal Principles Submissions at [465].
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Victoria Police,* and there was non-disclosure of same, and a failure to take
any steps to have potential issues of public interest immunity or matters of
state considered by the DPP or the VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

40 See above analysis at [11].
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CASE STUDY: CRAIG GREENSLADE AND
VANCE JOHN GREENSLADE (AKA VANCE
THOW)

MR CRAIG GREENSLADE

The Relevant Case of Mr Greenslade

1. The one relevant case of Mr Craig Greenslade concerns his convictions before
the County Court in April 2011.1

2. On 14 February 2008, Mr Greenslade was arrested following the execution of a
search warrant at his address.2

3. The prosecution alleged that Mr Greenslade was involved in ‘low-level street
trafficking’ of amphetamines at various locations in Melbourne,3 together with
co-accused Paul Logan and Mr Greenslade’s half-brother, Vance Thow (who
was also known as Vance Greenslade).* It was also alleged that Mr
Greenslade was involved in assaulting others involved in a drug deal.s

4.  The prosecution relied upon DNA evidence linking Mr Greenslade to the victim
of the assault, telephone records, and items located at Mr Greenslade’s
address, including amphetamines, drug paraphernalia, various weapons and
mobile phones.s

5. On 26 November 2010, Mr Greenslade was arraigned and entered a plea of
not guilty to all but one count on the presentment.”

6. On 1 December 2010, he amended his plea and entered a plea of guilty to:

1 Un-tendered Reasons for sentence, DPP v Craig Greenslade, Paul Logan & Vance Thow [2011] VCC
567, 1 [1], 5[18], COR.1011.0001.0032 @.0002, .0005; Un-reported Presentment, The Queen v Craig
Greenslade, Paul Logan & Vance John Thow [2010] VCC, 84, RCMPI1.0070.0001.0021 @.0084; Un-
tendered Particulars of Offence, The Queen v Craig Greenslade, Paul Logan & Vance John Thow
[2010] VCC, 93, RCMPI.0070.0001.0021 @.0093.

2 Un-tendered Reasons for sentence, DPP v Craig Greenslade, Paul Logan & Vance Thow [2011] VCC
567, 4 [15], COR.1011.0001.0032 @ 0004; Un-reported Summary of Prosecution Opening, The Queen
v Vance Greenslade [2010] VCC, 118, RCMPI.0070.0001.0021 @.0118.

3 Un-tendered Reasons for sentence, DPP v Craig Greenslade, Paul Logan & Vance Thow [2011] VCC
567, [6] — [8], COR.1011.0001.0032 @.0002.

4 Un-tendered Reasons for sentence, DPP v Craig Greenslade, Paul Logan & Vance Thow [2011] VCC
567, 2 [6] — [8], COR.1011.0001.0032 @.0002.

5 Un-tendered Reasons for sentence, DPP v Craig Greenslade, Paul Logan & Vance Thow [2011] VCC
567, 3[11], COR.1011.0001.0032 @.0003.

6 Un-tendered Summary of prosecution opening, DPP v Craig Greenslade, Paul Logan & Vance Thow
[2011] VCC 567, 118, RCMPI.0070.0001.0021 @.0118; Un-tendered Crown Opening, DPP v Craig
Greenslade, Paul Logan & Vance Thow [2011] VCC 567, 123, RCMPI,0070.0001.0021 @ 0123; Un-
tendered Reasons for sentence, DPP v Craig Greenslade, Paul Logan & Vance Thow [2011] VCC 567,
2[7], 4 [15], COR.1011.0001.0032 @.0002, .0004.

7 Un-tendered Reasons for sentence, DPP v Craig Greenslade, Paul Logan & Vance Thow [2011] VCC
567, 5[19], COR.1011.0001.0032 @.0005.
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6.1. one count of trafficking amphetamine;

6.2. one count of aggravated burglary;

6.3. three counts of intentionally causing serious injury;
6.4. one count of handling stolen goods; and

6.5. one count of possession of amphetamine.?

7.  On 29 April 2011, Mr Greenslade was sentenced to a total effective sentence
of seven years and six months’ imprisonment, with non-parole period of five
years’ imprisonment.®

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Greenslade

8. Ms Gobbo appeared in court on behalf of Mr Greenslade on one occasion;
namely a bail application on 27 February 2008.° She submitted an invoice for
fees relating to this appearance on 28 February 2008.1t

9. Based on the material reviewed, there is nothing to suggest that Ms Gobbo
continued to provide legal representation to Mr Greenslade following that
hearing.

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Greenslade

10. Ms Gobbo provided information concerning Mr Greenslade to Victoria Police
prior to or during her representation of him, on at least the following two
occasions:

10.1. On 26 February 2008, Ms Gobbo told her handler that Mr Greenslade
was a drug runner for a known associate, lan Lesser, and advised that
the case had been referred to her for a bail application by a solicitor
named Lee Ristivojevic.!2

10.2. On 27 February 2008 (the day of Mr Greenslade’s bail application), Ms
Gobbo provided information concerning the nature of Mr Greenslade’s

8 Un-tendered Reasons for sentence, DPP v Craig Greenslade, Paul Logan & Vance Thow [2011] VCC
567, 1[1], 5[18], COR.1011.0001.0032 @.0002, .0005; Un-tendered Presentment, The Queen v Craig
Greenslade, Paul Logan & Vance John Thow [2010] VCC, 84, RCMPI.0070.0001.0021 @ 0084; Un-
tendered Particulars of Offence, The Queen v Craig Greenslade, Paul Logan & Vance John Thow
[2010] VCC, 93, RCMPI.0070.0001.0021 @.0093.

9 Un-tendered Victoria Police, ‘Victoria Police Criminal History Report’, Craig David Greenslade, 16
December 2019, produced by Victoria Police in response to a Commission Notice to Produce, 1,
VPL.0099.0193.2250; Un-tendered Record of Orders made, 29 April 2011, COR.1011.0001.0031; Un-
tendered Reasons for sentence, DPP v Craig Greenslade, Paul Logan & Vance Thow [2011] VCC 567,
17 [68] - [69], COR.1011.0001.0032 @.0017.

10 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 28 January 2002, 71, produced by the Office of Public Prosecutions Victoria in response
to a Commission Notice to Produce, OPP.0001.0004.0025 @.0095.

11 Exhibit RC1568 Ms Nicola Gobbo fee book 02, 28 February 2008, 15, MIN.5000.7000.0103 @.0117;
Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Nicola Gobbo Tax invoices, 28 February 2008, 50,
GMH.0001.0001.0005 @.0050; Exhibit RC1569 Meldrum & Hyland Ms Gobbo Statement of Account, 7
March 2019, 18, GMH.0001.0001.0002 @.0018.

12 Exhibit RC0281 ICR2958 (006), 26 February 2008, 64, VPL.2000.0003.0801 @.0804.
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11.

12.

offending (and that of his half-brother) and the extent of the injuries of
the victims of the assault.®? In addition, she provided information to
police concerning a co-accused, Paul Logan.*

Subsequently, on 19 March 2008, Ms Gobbo informed her handler that Craig
Greenslade was at court in relation to trafficking offences and lan Lesser was
funding his case to find out how much police knew. 1

There is no information available to the Commission that suggests that the
information provided by Ms Gobbo, whether before, during or after Ms Gobbo
acted for Mr Greenslade, materially advanced his prosecution.

Submissions under Terms of Reference 1 and 2 in relation to
Mr Greenslade

13.

14.

It is submitted that it is open to the Commissioner to find that the case of Mr
Greenslade may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

The extent to which the case of Mr Greenslade may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

15.

16.

17.

18.

First, Category 1A applies in that, in February 2008,*” Ms Gobbo acted for Mr
Greenslade while she was a human source,!® and did not disclose same to
him.

Secondly, Category 1B applies in that, in February 2008,2* which was before

and during the period that Ms Gobbo acted for Mr Greenslade in relation to the
case, Ms Gobbo provided information in relation to him to members of Victoria
Police, and did not disclose same to him.22

The above conduct by Ms Gobbo under Categories 1A and 1B, evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.
Further, in certain instances identified above,?* Ms Gobbo’s conduct may
constitute a breach of legal professional privilege and/or confidence.?

It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at

13 Exhibit RC0281 ICR2958 (006), 27 February 2008, 67, VPL.2000.0003.0807.
14 Exhibit RC0281 ICR2958 (006), 27 February 2008, 67, VPL.2000.0003.0807.
15 Exhibit RC0281 ICR2958 (010), 19 March 2008, 6, VPL.2000.0003.0849.

16 See Legal Principles Submissions at [249].

17 See above analysis at [8].

18 See Legal Principles Submissions at [20].

19 See Legal Principles Submissions at [239].

20 See Legal Principles Submissions at [249].

21 See above analysis at [8].

22 See above analysis at [10].

23 See Legal Principles Submissions at [320]-[329] and [307]-[309].

24 See above analysis at [10].

25 See Legal Principles Submissions at [310]-[319] and [301]-[306].
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preliminary stages of proceedings (such as in mention hearings, balil
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

19.

20.

21.

22.

23.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:z

19.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Greenslade;

19.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Greenslade, appropriate
disclosure was made; or alternatively

19.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [19.1] were taken, and accordingly there
was the potential for the right of Mr Greenslade to a fair trial to have been
interfered with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Greenslade and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Palice, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.?

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.?s

26 See Legal Principles Submissions at [384] and [452]-[457].
27 See Legal Principles Submissions at [380]-[385].
28 See Legal Principles Submissions at [351], [362]-[373].
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24,

25.

26.

27.

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after guilty
plea.

Category 3A% applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B3t applies in that, before and during the period Ms Gobbo acted for
Mr Greenslade, she provided information in relation to him to members of
Victoria Police,32 and there was non-disclosure of same, and a failure to take
any steps to have potential issues of public interest immunity or matters of
state considered by the DPP or the VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

2% See Legal Principles Submissions at [351], [374].
30 See Legal Principles Submissions at [465].

31 See Legal Principles Submissions at [465].

32 See above analysis at [10].
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VANCE JOHN THOW

The Relevant Case of Mr Thow

28.

29.

30.

31.

32.

33.

The one relevant case of Mr Vance Thow concerns his convictions before the
County Court in April 2011.33

On 14 February 2008, Mr Thow was arrested and interviewed in relation drug
offences.?

As outlined at [3] above, the prosecution alleged that Mr Thow and Mr
Greenslade were involved in ‘low-level street trafficking’ of amphetamine at
various locations in Melbourne.®

Mr Thow was arraigned and pleaded not guilty, and a trial was conducted in the
County Court.3¢

On 31 January 2011, Mr Thow was found guilty by a jury of:

32.1. one count of aggravated burglary;
32.2. three counts of intentionally causing serious injury; and
32.3. one count of trafficking amphetamine.3

On 29 April 2011, Mr Thow was sentenced to a total effective sentence of nine
years and six months’ imprisonment, with non-parole period of seven years’
imprisonment.38

33 Un-tendered Reasons for sentence, DPP v Craig Greenslade, Paul Logan & Vance Thow [2011] VCC
567, 18-19 [79] - [80], COR.1011.0001.0032 @.0019; Un-tendered Victoria Police, ‘Victoria Police
Criminal History Report’, Vance John Greenslade, 16 December 2019, produced by Victoria Police in
response to a Commission Notice to Produce, 1, VPL.0099.0193.5000; Un-tendered Record of Orders
made, 29 April 2011, 1, COR.1011.0001.0031; Un-tendered Record of orders made, Vance John
Greenslade, 1, COR.1011.0001.0034.

34 Un-tendered Reasons for sentence, DPP v Craig Greenslade, Paul Logan & Vance Thow [2011] VCC
567, 4 [16], COR.1011.0001.0032 @.0004.

35 Un-tendered Reasons for sentence, DPP v Craig Greenslade, Paul Logan & Vance Thow [2011] VCC
567, 2 [6] — [8], COR.1011.0001.0032 @.0002.

36 Un-tendered Reasons for sentence, DPP v Craig Greenslade, Paul Logan & Vance Thow [2011] VCC
567, 5[19], COR.1011.0001.0032 @.0005.

37 Un-tendered Reasons for sentence, DPP v Craig Greenslade, Paul Logan & Vance Thow [2011] VCC
567, 2 [3], COR.1011.0001.0032 @.0002; Un-tendered Victoria Police, ‘Victoria Police Criminal History
Report’, Vance John Greenslade, 16 December 2019, produced by Victoria Police in response to a
Commission Notice to Produce, 1, VPL.0099.0193.5000; Un-tendered Presentment, The Queen v Craig
Greenslade, Paul Logan & Vance Thow (2010}, 84, RCMPI.0070.0001.0021 @.0084.

38 Un-tendered Reasons for sentence, DPP v Craig Greenslade, Paul Logan & Vance Thow [2011] VCC
567, 18-19 [79] - [80], COR.1011.0001.0032 @ 0019; Un-tendered Victoria Police, ‘Victoria Police
Criminal History Report’, Vance John Greenslade, 16 December 2019, produced by Victoria Police in
response to a Commission Notice to Produce, 1, VPL.0099.0193.5000; Un-tendered Record of Orders
made, 29 April 2011, 1, COR.1011.0001.0031; Un-tendered Record of orders made, Vance John
Greenslade, 1, COR.1011.0001.0034.
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Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Thow

34. Ms Gobbo appeared in court on behalf of Mr Thow on one occasion; being a
bail application on 27 February 2008.3° She charged fees for this appearance.*

35. Based on the material reviewed, there is nothing to suggest that Ms Gobbo
continued to provide legal representation to Mr Thow following that hearing.

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Thow

36. As outlined above at [10.2], Ms Gobbo provided information to Victoria Police
concerning Mr Thow on at least one occasion. On 27 February 2008, (the day
of Mr Thow’s bail application, Ms Gobbo provided information concerning the
nature of Mr Greenslade and Mr Thow’s offending, and the extent of the
injuries of the victims of the assault.** In addition, she provided information to
police concerning a co-accused, Paul Logan.#2

37. There is no information available to the Commission that suggests that the
information provided by Ms Gobbo, whether before or during her acting for Mr
Thow, materially advanced his prosecution.

Submissions under Terms of Reference 1 and 2 in relation to
Mr Thow

38. Itis submitted that it is open to the Commissioner to find that the case of Mr
Thow may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

39. The extent to which the case of Mr Thow may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

40. First, Category 1A% applies in that, in February 2008,4 Ms Gobbo acted for Mr
Thow while she was a human source,* and did not disclose same to him.4¢

39 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 28 January 2002, 71, OPP.0001.0004.0025 @.0095.

40 Exhibit RC1568 Ms Nicola Gobbo fee book 02, 28 February 2008, 15, MIN.5000.7000.0103 @.0117;
Exhibit RC1569 Meldrum & Hyland Ms Gobbo Statement of Account, 7 March 2019, 18,
GMH.0001.0001.0002 @.0018; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Nicola Gobbo Tax
invoices, 28 February 2008, 51, GMH.0001.0001.0005 @.0051.

41 Exhibit RC0281 ICR2958 (006), 27 February 2008, 67, VPL.2000.0003.0807.

42 Exhibit RC0281 ICR2958 (006), 27 February 2008, 67, VPL.2000.0003.0807.

43 See Legal Principles Submissions at [249].

44 See above analysis at [34].

45 See Legal Principles Submissions at [20].

46 See Legal Principles Submissions at [239]
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41. Secondly, Category 1B+ applies in that, in February 2008, which was before
and during the period that Ms Gobbo acted for Mr Thow in relation to the case,
Ms Gobbo provided information in relation to him to members of Victoria Police,
and did not disclose same to him.48

42. The above conduct by Ms Gobbo under Categories 1A and 1B, evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.4

43. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

44. There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:%

44.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Thow;

44.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Thow, appropriate disclosure was
made; or alternatively

44.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

45. In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [44.1] were taken, and accordingly there
was the potential for the right of Mr Thow to a fair trial to have been interfered
with.

46. Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Thow and/or his legal representatives.

47 See Legal Principles Submissions at [249] .

48 See above analysis at [36].

49 See Legal Principles Submissions at [320]-[329] and [307]-[309].
50 See Legal Principles Submissions at [384] and [452]-[457].].
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47.

48.

49.

50.

51.

52.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.5!

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.s2

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
conviction upon trial.s

Category 3A>* applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B applies in that, before and during the period Ms Gobbo acted for
Mr Thow, she provided information in relation to him to members of Victoria
Police,*® and there was non-disclosure of same, and a failure to take any steps
to have potential issues of public interest immunity or matters of state
considered by the DPP or the VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

51 See Legal Principles Submissions at [380]-[385].

52 See Legal Principles Submissions at [351], [362]-[373].
53 See Legal Principles Submissions at [351], [374].

54 See Legal Principles Submissions at [465].

55 See Legal Principles Submissions at [465].

56 See above analysis at [36].
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CASE STUDY NOT PUBLISHED




This submission has been redacted due to a range of non-publication claims. These claims are yet to be resolved.

The Relevant Case of Mr Haj

1. The case addressed in this case study arose for consideration as part of Stage
5 in the methodology of Counsel Assisting, which is set out in the Legal
Principles Submissions at [67]-[90] and the related Annexure A. As addressed
in those sections of the submissions, the process of analysis at Stage 5 was
broad and based on the application of limited criteria to identify instances
where Ms Gobbo represented a person upon the disposition of their case, in
circumstances where that person had previously been (or on the date of
disposition was) the subject of communications between Ms Gobbo (in her
capacity as a human source) and members of Victoria Police.

2. The one relevant case of Mr Haj concerns his convictions and sentence before
the Dandenong Magistrates’ Court on 27 November 2008, on counts of
trafficking cannabis, cultivating a narcotic plant, possession of cannabis, theft,
and criminal damage. !

3.  Onthat day Mr Haj was sentenced to nine months’ imprisonment which was
wholly suspended for a period of 24 months and ordered to complete a
Community-based Order over 12 months.

Ms Gobbo’s Legal Representation of Mr Haj

4, Material before the Commission indicates that Ms Gobbo appeared for Mr Haj
before the Dandenong Magistrates’ Court on 27 November 2008. 2

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Haj

5. Material before the Commission records that Mr Haj was the subject of
communications between Ms Gobbo (in her capacity as a human source) and a
member of Victoria Police on 27 November 2008, in which she passed on

information Mr Haj had allegedly told her about |
B

Submissions under Terms of Reference 1 and 2 in relation to
Mr Haj

6. It is submitted that it is open to the Commissioner to find that the case of Mr
Haj may have been affected by the conduct of Ms Gobbo as a human source,

1 Un-tendered Victoria Police Criminal History Report, Nadim Haj, 12 December 2019, 1-3,
VPL.0099.0193.2300 @.2300-.2302.

2 Exhibit RC1841 Magistrates’ Court of Victoria, Persons represented by Ms Gobbo, 27 November 2008,
21, MCV.0001.0001.0001 @_00019; Exhibit RC1568 Ms Gobbo fee book 02, 27 November 2008, 25,
MIN.5000.7000.0103 @.0127; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk, Nicola Gobbo
Statement of Accounts, 7 March 2019, 5, GMH.0001.0001.0002 @ _0005; Exhibit RC1569 Meldrum &
Hyland Barristers’ Clerk Nicola Gobbo Tax Invoice, 1 December 2008 , 21, GMH.0001.0001.0004
@_0021.

3 Exhibit RC0281 ICR2958 (047), 27 November 2008, 717, VPL.2000.0003.1457.
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as well as the conduct of members of Victoria Police in their disclosures about
and recruitment, management, and handling of Ms Gobbo as a human source.

7.  The extent to which the case of Mr Haj may have been affected can be
measured by virtue of the following matters:

Conduct of Ms Gobbo

8. First, Category 1A+ applies in that, on 27 November 2008,> Ms Gobbo acted for
Mr Haj while she was a human source,® and did not disclose same to him.”

9.  Secondly, Category 1B& applies in that, apparently while acting for Mr Haj in
relation to the case, Ms Gobbo provided information to members of Victoria
Police in relation to him.®

10. The above conduct by Ms Gobbo under Categories 1A and 1B evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.°

11. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by Counsel Assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

12. There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:t

12.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Hayj;

12.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Haj, appropriate disclosure was
made; or alternatively

4 See Legal Principles Submissions at [249].

5 See above analysis at [4].

6 See Legal Principles Submissions at [20].

7 See Legal Principles Submissions at [239].

8 See Legal Principles Submissions at [249].

9 See above analysis at [5].

10 See Legal Principles Submissions at [320]-[329] and [307]-[309].
11 See Legal Principles Submissions at [384] and [452]-[457].
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13.

14.

15.

16.

17.

18.

19.

20.

12.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by Director of Public
Prosecutions (DPP) or the Victorian Government Solicitor’s Office
(VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [12.1] were taken, and accordingly there
was the potential for the right of Mr Haj to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Haj and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.12

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.3

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
conviction.4

Category 3A! applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B applies in that, while Ms Gobbo acted for Mr Haj, she provided
information in relation to him to members of Victoria Police,” and there was
non-disclosure of same, and a failure to take any steps to have potential issues
of public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

12 See Legal Principles Submissions at [380]-[385].

13 See Legal Principles Submissions at [351], [362]-[373].
14 See Legal Principles Submissions at [351], [374].

15 See Legal Principles Submissions at [465].

16 See Legal Principles Submissions at [465].

17 See above analysis at [5].
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CASE STUDY: PERSON 12 (A
PSEUDONYM)

The Relevant Case of Person 12

1. The one relevant case of Person 12 concerns his conviction before the
Supreme Court in March 2006 for the manslaughter of |

2. He was arrested and charged with murder on 12 September 2003.2 He pleaded
not guilty and at trial the jury found him not guilty of murder but guilty of
manslaughter.?

3. On | March 2006, Person 12 was sentenced to 15 years’ imprisonment, to be
served cumulatively upon a sentence of four years and one month
imprisonment, imposed in respect of separate offending.* A new non-parole
period of 13 years’ imprisonment was imposed in respect of both sentences.>

4, Person 12 made an application for leave to appeal against sentence.
Ultimately, that application was granted, the appeal allowed and Person 12 was
re-sentenced to 15 years’ imprisonment, with a non-parole period of 11 years.®
(However, taking into account the amount of time already served, Person 12
was for practical purposes to serve a non-parole period of 13 years’
imprisonment).”

Ms Gobbo’s Legal Representation of Person 12

5. Material before the Commission suggests that Ms Gobbo provided legal
representation to Person 12 between at least 25 March 2003 (including in
relation to earlier matters) and February 2006.

6. Ms Gobbo marked the following fees for the following in relation to Person 12’s
matters:

6.1. on 31 May 2003, for a brief to draft a Form 8A, appear at the committal
mention and prepare a subpoena for Person 12 and his co-accused |jij

&

! Un-tendered Reasons for Sentence, The Queen v Person 12 [ 42 (1],
OPP.0043.0003.0007 @.0042.

2Un-tendered Reasons for Sentence, The Queen v Person 12 . 54 [37].
OPP.0043.0003.0007 @.0054,

3 Un-tendered Reasons for Sentence, The Queen v AB (No 2) [2008] VSCA 39, 2 [1],
COR.1015.0001.0009 @.0002.

4 Un-tendered Reasons for Sentence, The Queen v AB (No 2) [2008] VSCA 39, 2 [1],
COR.1015.0001.0009 @.0002.

5 Un-tendered Reasons for Sentence, The Queen v AB (No 2) [2008] VSCA 39, 2 [1],
COR.1015.0001.0009 @.0002.

6 Un-tendered Notification of Result of Appeal or Application, 4 April 2008, 1, COR.1015.0001.0010
@.0001

7 Un-tendered Reasons for Sentence, The Queen v AB (No 2) [2008] VSCA 39, 26,
COR.1015.0001.0009 @.0026.

8 Exhibit RC1568 Ms Nicola Gobbo fee book 01, 31 May 2003, 62, MIN.5000.7000.0001 @.0062.
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6.2. on 21 July 2003, for a brief to appear at a special mention on 18 July
2003 at the Melbourne Magistrates’ Court?

6.3. on 8 April 2004, for a brief to appear at a County Court case
conference, plea and sentence and conferences at Barwon Prison.°
She was also briefed to draft a form 8A, attend a case conference at
Barwon Prison and appear at a committal mentionst

6.4. on 24 May 2004, for a brief to draft an affidavit for bail*2

6.5. on 1 October 2004, for a brief to appear to adjourn committal
proceedings and to appear to adjourn contempt charges?3

6.6. on 17 March 2005, for a brief to appear at committal proceedings
including preparation and conferences#

6.7. on 21 April 2006, for a brief to appear at trial including conferences and
preparation September to October 2005 and December 2005 to
February 2006.1°

7.  Ms Gobbo appeared on behalf of Person 12 at the following court hearings
between March 2003 and August 2004:

7.1. on 25 March 2003, at a hearing in the Melbourne Magistrates Court¢
7.2. on 15 January 2004, at a committal mention?’

7.3. on 29 January 2004, at a special mention:s

7.4. on 12 February 2004, at a case management conference®

7.5. on Jjij March 2004, at a plea hearing

9 Exhibit RC1568 Ms Nicola Gobbo fee book 01, 21 July 2003, 64, MIN.5000.7000.0001 @.0064.

10 Exhibit RC1568 Ms Nicola Gobbo fee book 01, 8 April 2004, 73, MIN.5000.7000.0001 @.0073.

11 Exhibit RC1568 Ms Nicola Gobbo fee book 01, 8 April 2004, 73, MIN.5000.7000.0001 @.0073;
Exhibit RC1569 Meldrum & Hyland, ‘Ms Gobbo Statement of Account’, 7 March 2019, 48,
GMH.0001.0001.0002 @.0048

12 Exhibit RC1568 Ms Nicola Gobbo fee book 01, 24 May 2005, 76, MIN.5000.7000.0001 @.0076;
Exhibit RC1569 Meldrum & Hyland, ‘Ms Gobbo Statement of Account’, 7 March 2019, 80,
GMH.0001.0001.0002 @.0080.

13 Exhibit RC1568 Ms Nicola Gobbo fee book 01, 1 October 2004, 81, MIN.5000.7000.0001 @.0081;
Exhibit RC1569 Meldrum & Hyland, ‘Ms Gobbo Statement of Account’, 7 March 2019, 70,
GMH.0001.0001.0002 @.0070.

14 Exhibit RC1568 Ms Nicola Gobbo fee book 01, 17 March 2005, 86, MIN.5000.7000.0001 .0086;
Exhibit RC1569 Meldrum & Hyland, ‘Ms Gobbo Statement of Account’, 7 March 2019, 62,
GMH.0001.0001.0002 @.0062.

15 Exhibit RC1568 Ms Nicola Gobbo fee book 01, 21 April 2006, 95, MIN.5000.7000.0001 @.0095;
Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk, Invoices for fees due to Ms Gobbo, 1 May 2006,
46, GMH.0001.0001.0009 @.0046; Exhibit RC1569 Meldrum & Hyland, ‘Ms Gobbo Statement of
Account’, 7 March 2019, 48, GMH.0001.0001.0002 @.0048.

16 Exhibit RC1841 Magistrates’ Court of Victoria record of Persons represented by Ms Nicola Gobbo, 25
March 2003, 14, MCV.0001.0001.0001 @.00012.

17 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 15 January 2004, 44, OPP.0001.0004.0025 @.0068.

18 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 29 January 2004, 44, OPP.0001.0004.0025 @.0068; Exhibit RC1841 Magistrates’ Court
of Victoria record of Persons represented by Ms Nicola Gobbo, 29 January 2004, 15,
MCV.0001.0001.0001 @.0013.

19 Exhibit RC1989 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 12 February 2004, 40, OPP.0001.0004.0025 @.0064.

20 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, jjj March 2004, 40, OPP.0001.0004.0025 @.0064.
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7.6. on | April 2004, at a sentencing hearing

7.7. on 24 May 2004, at a filing hearing in the Melbourne Magistrates’
Court??

7.8. on 12 August 2004, at a summary contest??
7.9. on 13 August 2004, at a mention.24

8. Ms Gobbo visited Person 12 in custody on seven occasions between 11
November 2003 and 5 December 2005.25 In addition, she visited on 13
February 2009.2

9.  The above corroborates Person 12’s | the Commission, in his
to the Commission |l I i» which he asserted that Ms
Gobbo acted as junior counsel to Mr Remy Van De Wiel QC in relation to the
case,? and appeared for him at his committal hearing, but not at trial (although
she continued to provide legal advice).2

The Conduct of Ms Gobbo as a Human Source in relation to
Person 12

10. Material before the Commission indicates that Ms Gobbo may have provided
information to police in relation to Person 12 on two occasions, as follows:

10.1. on 28 January 2006, she told her handlers that Person 12’s trial was
‘starting soon’;? and

10.2.  on 30 January 2006, she told her handlers that Person 12’s case was
starting on that date.3°

Submissions under Terms of Reference 1 and 2 in relation to
Person 12

11. Itis submitted that it is open to the Commissioner to find that the case of
Person 12 may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their

21 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, | April 2004, 40, OPP.0001.0004.0025 @.0064.

22 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 24 May 2004, 50, OPP.0001.0004.0025, @.0074; Exhibit RC1841 Magistrates’ Court of
Victoria record of Persons represented by Ms Nicola Gobbo, 24 May 2004, 16, MCV.0001.0001.0001
@.0014.

23 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 12 August 2004, 50, OPP.0001.0004.0025, @.0074.

24 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 13 August 2004, 44, OPP.0001.0004.0025 @.0068.

25 Exhibit RC1359 Prisoners visited by Ms Nicola Gobbo archive report, 11 November 2006, 23
November 2006, 13 January 2004, 15 September 2005, 5 December 2005, 15, 16, 22, 23,
CNS.0001.0003.0037 @.0051, .0052, .0058, .0059.

26 Exhibit RC1359 Prisoners visited by Ms Nicola Gobbo archive report, 13 February 2009, 27,
CNS.0001.0003.0037 @.0063.

- |
[

- |
L

29 Exhibit RC0281 ICR3838 (016), 28 January 2006, 134, VPL.2000.0003.1720.

30 Exhibit RC281, ICR3838 (017), 30 January 2006, 137, VPL.2000.0003.1723.
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12.

13.

disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

The extent to which the case of Person 12 may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

14.

15.

16.

17.

First, Category 1A% applies in that, between March 2003 and February 2006,32
Ms Gobbo acted for Person 12 while she was a human source,® and did not
disclose same to him.3*

Secondly, Category 1B3 applies in that, during the period that Ms Gobbo acted
for Person 12 in relation to the case, Ms Gobbo provided information in relation
to him to members of Victoria Police.3¢

The above conduct by Ms Gobbo under Categories 1A and 1B, evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.?”

It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Paolice was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

18.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:38

31 See Legal Principles Submissions at [249].

32 See above analysis at [5].

33 See Legal Principles Submissions at [20].

34 See Legal Principles Submissions at [239].

35 See Legal Principles Submissions at [249].

36 See above analysis at [10].

37 See Legal Principles Submissions at [320]-[329] and [307]-[309].
38 See Legal Principles Submissions at [384] and [452]-[457].
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19.

20.

21.

22.

23.

24,

25.

26.

18.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Person 12;

18.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Person 12, appropriate disclosure
was made; or alternatively

18.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [18.1] were taken, and accordingly there
was the potential for the right of Person 12 to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Person 12 and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.3®

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.4°

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
conviction upon trial and guilty plea.*

Category 3A% applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B# applies in that, during the period that Ms Gobbo acted for Person
12 in relation to the case, Ms Gobbo provided information in relation to him to
members of Victoria Police.* and there was non-disclosure of same, and a
failure to take any steps to have potential issues of public interest immunity or
matters of state considered by the DPP or the VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police

39 See Legal Principles Submissions at [380]-[385].

40 See Legal Principles Submissions at [351], [362]-[373].
41 See Legal Principles Submissions at [351], [374].

42 See Legal Principles Submissions at [465].

43 See Legal Principles Submissions at [465].

44 See above analysis at [10].
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members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.
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The Relevant Case of Mr Irons

1.  The one relevant case concerning Mr Irons arose from Operation Jjiil.* and
comprised one charge of trafficking in a drug of dependence, namely | N

I O I 2006.°

2. Mrlrons was initially arrested on |l 2006 following a search and intercept
of his vehicle,? during which police located approximately | NN
4 Mr Irons made a no comment record of
interview and was released pending further investigation.®

3.  On 2006 he was re-arrested, charged and remanded in custody.® He
was subsequently granted bail on [jjiiilj 2006."

4.  The Crown alleged that a co-accused, |l contacted Mr Irons in
I 2006 and 2 It was alleged

I
that . and Mr Irons met on I 2006, at which time | R
Mr Irons’ I The prosecution

T —
alleged that the [jjjij had been provided to | °Y I 2nd/or
Horty Mokbel, so that it could be delivered to [N *°

5. Mr Irons was charged with trafficking a commercial quantity of jJjjjij. possession
of il and possession of equipment for the manufacture of a drug of
dependence for the purposes of trafficking.:* The Crown later conceded that
whilst a commercial quantity of Jjjjij was found in Mr Irons’ possession, he did
not have the state of mind necessary for proof of trafficking in that quantity, 2
and proceeded on one count of trafficking in -

6.  The prosecution case relied upon surveillance evidence, |
1 as well

as the evidence of Mr Cooper * and person connected to Cooper.1¢

1 See generally Chapter 11 of the Narrative Submissions.
2 Un-tendered Presentment No:C0605102c, g Mr Irons, 2008, 23, RCMPI1.0070.0001.0001 @.0023.

——
4 Un-tendered Police summary, R v |l 2nd Mr Irons, VPL.0210.0001.0001.

5 Un-tendered Police summary, R v |l and Mr Irons, 1 -2, VPL.0210.0001.0001 @.0001-2.
6 Un-tendered Police summary, R v |l and Mr Irons, 1 -2, VPL.0210.0001.0001 @.0001-2.
" Un-tendered Police summary, R v |l and Mr Irons, 1 -2, VPL.0210.0001.0001 @.0001-2.
8 Un-tendered Plea opening, R v Mr Irons, 2008, 36, RCMPI.0070.0001.0001 @.0036-0038.

9 Un-tendered Plea opening, R v Mr Irons, 2008, 37, RCMPI.0070.0001.0001 @.0037.

10 Un-tendered Transcript of plea hearing, R v Mr Irons, |l 2008. 41, RCMP1.0070.0001.0001
@.0041.

1 Un-tendered Charge sheet, Mr Irons, . VPL.0210.0001.0029.

12 Un-tendered Plea opening, R v Mr Irons 2008, 37, RCMPI.0070.0001.0001 @.0037.

13 Un-tendered Presentment No:C0605102¢c, R v Mr Irons, 2008, 23, RCMPI1.0070.0001.0001 @.0023.

- |
- |

15 Un-tendered Presentment No:C0605102c, R v Mr Irons, 2008, 23, RCMP1.0070.0001.0001 @.0023;
Un-tendered Office of Public Prosecutions Victoria Annexure A - Witnesses and Related Accused Matter

Outcomes, 29 May 2020, 1, OPP.0056.0001.0001.
16 Un-tendered Presentment No:C0605102c, R v Mr Irons, 2008, 23, RCMPI1.0070.0001.0001 @.0023.
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7. On 2006, Mr Irons provided a statement in relation to his involvement
in the offence, in which he nominated NG
I - He also provided an undertaking to assist in the future trial of the
matter.1s

8.  The Crown relied on the evidence of Mr Irons in the prosecution of the following
persons: I I R
I = Mr Irons was also a witness in the prosecution of | \who
was found not guilty.2* In addition, Mr Irons was a witness in the prosecution of

I 2007 .2

9.  On 2008, Mr Irons was arraigned and pleaded guilty to one count of
trafficking in >

10. A plea hearing was conducted on |l 2008, during which the Crown
conceded that a | /2 s Vithin range.?’

11. On I 2008, Mr Irons was convicted and sentenced to a term of
imprisonment of . Wholly suspended for a period of | N>

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Irons

12. Based on the material reviewed by Counsel Assisting, it appears that Ms
Gobbo was acquainted with Mr Irons from at least Jjjij 2006, when she
commenced providing information about him to Victoria Police. On N
2006, Ms Gobbo told her handler that Mr Irons was known by the nickname
‘Archie’.? On Il 2006, she advised that she had been provided with Mr
Irons’ record of interview tape by | to dissect’.*

13. However, it is submitted that it is open to the Commissioner to infer that Ms
Gobbo provided legal representation to Mr Irons from at least |Jjjjiilj 2006,
when she told her handlers that ‘as of ] this afternoon Arch is now my

17 Un-tendered Statement of Mr Irons, | VP 0216.0003.0002; I
.

o e Ty

18 Un-tendered Transcript of plea hearing, R v Mr Irons, |l 2008. 48, RCMP1.0070.0001.0001
@.0048.

1

20 Un-tendered Police v i /i tness list, VPL.0200.0002.0066.

21 Un-tendered Presentment No U01990298, R v |l . 2008, 7, RCMPI.0070.0001.0007 @.0007.

22 presentment no U00918482 (CR-07-00361/CR-07-00366): RCMP1.0042.0002.0002; Un-tendered

Police v Vit ess list, VPL.0200.0002.0066.

2 Un-tendered Police vl i tness list, VPL.0200.0002.0066.

24 Un-tendered Police v . \vitness list, VPL.0216.0003.0038.

25 Un-tendered Office of Public Prosecutions Victoria Annexure A - Witnesses and Related Accused

Matter Outcomes, 29 May 2020, 4, OPP.0056.0001.0001.

26 Un-tendered Office of Public Prosecutions Victoria Annexure A - Witnesses and Related Accused

Matter Outcomes, 29 May 2020, 4, OPP.0056.0001.0001; Un-tendered Presentment No:C0605102¢c, R

v Mr Irons, 2008, 23, RCMPI.0070.0001.0001 @.0023; Un-tendered, Return of prisoners convicted i
2008, COR.1017.0008.0001.

27 Un-tendered Transcript of plea hearing, R v Mr Irons Sl 2008, 48, RCMPI.0070.0001.0001

©@.0048.

28 Un-tendered Return of prisoners convicted, |l 2008, COR.1017.0008.0001.

-

T
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client.’st Based on the following circumstances, it is submitted it can be inferred
that she provided legal representation to Mr Irons from that date until around

I 2006.

14. Onj 2006 (the day before Mr Irons’ second arrest), Ms Gobbo’s handler,
Peter Smith, informed her that Mr Irons ‘may be arrested tomorrow.’32

15. Upon his arrest, Mr Irons apparently told police that his solicitor was Ms
Gobbo. Ms Gobbo was subsequently notified of Mr Irons’ arrest and advised
her handler that she would see Mr Irons at a later stage3* at the Melbourne
Custody Centre.3s

16. On 2006, Ms Gobbo appeared at court on behalf of Mr Irons for a bail
application.2¢ The following day she charged fees for this appearance.?

17.  On N 2006, Mr James (Jim) O’Brien advised the Source Development
Unit (SDU) that Mr Irons was considering giving a statement to police, and he
did not want to advise his instructing solicitor. Mr O’Brien advised that his
charges would not be withdrawn nor would he be indemnified. This was
relayed to Ms Gobbo who indicated she would advise the SDU if she saw Mr
Irons.3® He made a statement to police on that same day, as outlined at
paragraph [7] above.3

18. On N 2006 Ms Gobbo’s handler told her that she should not continue to
provide representation to Mr Irons as ‘it would be an unnecessary
complication.# Despite this, Ms Gobbo accepted a brief to draft a Form 8A on
behalf of Mr Irons, for which she submitted an invoice on | 2006.

19. The material reviewed by Counsel Assisting does not suggest that Ms Gobbo
subsequently provided representation to Mr Irons. Whilst the disclosure report
provided by Victoria Police to the Office of Public Prosecutions states that Ms
Gobbo’s last ‘involvement with the POI and Victoria Police’ was on
2008,42 it is likely this referred to an Informer Contact Report (ICR) entry
recorded on that date.*® In any case, the last ICR entry recorded concerning Mr

Irons was on | 2008.*

!7 Exhibit RC1569 Meldrum & Hyland Statement of Account, 47, GMH.0001.0001.0002 @.0047.

38 Exhibit RC0281 ICR3838 (032), 19 May 2006, 303, VPL.2000.0003.1889.

39 Un-tendered Statement of Mr Irons, . VVP..0216.0003.0299.

40 Exhibit RC0281 ICR3838 (034), 6 June 2006, 320, VPL.2000.0003.1906.

41 Exhibit RC1569 Meldrum & Hyland Statement of Account, 38, GMH.0001.0001.0002 @.0038.
42 Un-tendered OPP Disclosure Report, Mr Irons, RCMP1.0006.0001.0008.
-]
|
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The Conduct of Ms Gobbo as a Human Source in relation to
Mr Irons

20. Ms Gobbo provided information to Victoria Police concerning Mr Irons prior to
and during her representation of him, between il 2006 and around
I 2006. The information provided during that period included:

20.1. Mr lrons’ nickname?*

20.2.  MrIrons’ employment history, including that he was employed as |}

N

20.3. that Mr Irons was the |l o N

20.4. information concerning Mr Irons’ relationship with
|nclud|ng that I anted Mr Irons to get bail stralght
away’,“8 was not prepared to fund the bail application,*® wanted to see
Ms Gobbo after the application ‘so can advise him what Police know,’s°

and was | M rons I

20.5. information concerning his finances?®?

20.6. her opinion as to Mr Irons’ prospects of bail and matters concerning his
bail applications3

20.7. information concerning the brief of evidence against Mr Irons;5

20.8. information concerning the offending and further misconduct committed
by Mr Irons®s

20.9. her belief as to the potential for Mr Irons to assist to police.%

Information concerning Mr Irons’ Bail Application

21. Prior to appearing at Mr Irons’ bail application, Ms Gobbo told her handler that
‘Mr Irons is a monty for bail’.5

22. ONEEE 2006, she suggested that a written summary be provided for Mr
Irons’ application and that it would assist her if Mr Irons were to be released on
bail.s8

23. On 2006, she requested that her handler speak to Detective Inspector
O’Brien, for him to approach the informant in the bail application and seek his

53 See paras [22] — [24].
54 See para [25].
55 See paras [25] - [27].
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consent to bail.>*®* Ms Gobbo’s handler subsequently advised her that bail would
be consented to with reporting conditions, and that she was to contact
Detective Sergeant Jason Kelly of Purana.®®

Information concerning the Brief of Evidence

On I 2006 Ms Gobbo reviewed | 0'icfs of evidence

against NN ior to it being served on
any of those accused.®* She perused the brief and made comments in relation
to its contents.®? One of those comments was that Mr Irons and |
should be included in the same brief of evidence.

24,

N

Information concerning the Offending and Further Misconduct by Mr Irons

25.

6]

On I 2006, Ms Gobbo provided information to her handler concerning
the circumstances of Mr Irons’ arrest, including the fact that Mr Irons was
driving the vehicle that was intercepted, that | W25 located
in the vehicle and that ‘police said they saw |l rut it in the car’.®* She

further stated that | had and got caught with in |
belongs to | ° and that Mr Irons was a ‘runner’ on behalf of Mr

I

Following Mr Irons’ second arrest, on Jjjiili§ 2006 Ms Gobbo told her handler
that | shared ownership of the chemicals the subject
matter of the charge,’” and that Mr Irons was in possession of further chemicals
at his house.®®

N
o

Ms Gobbo’s Belief as to the Potential for Mr Irons to Assist the Police

27.

~

Ol 2006, Ms Gobbo discussed with her handler her belief as to the
potential for Mr Irons to assist police and stated that ‘if the charges were
withdrawn Mr Irons says he would make a statement.’®®

N
®

As outlined at [17] above, on |l 2006, Mr O’Brien advised the SDU that
Mr Irons was considering giving a statement to police, and this information was
relayed to Ms Gobbo who indicated she would advise the SDU if she saw Mr
Irons.”
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29.

Following Mr Irons’ signing of his statement, Ms Gobbo continued to provide
information to police regarding the potential of Mr Irons providing further
assistance, including:

29.1. On 2006, she told police that Mr Irons ‘would be a write off for
the Police to get co-operation from.”t

29.2. On I 2006 Ms Gobbo advised her handler that the statement
Mr Irons made was false and that ‘nobody wants to deal with Irons.’”2

29.3. On 2007, during a meeting with her handlers, Ms Gobbo
suggested that Mr Irons might further assist police if they were to
withdraw charges against him.” The relevant ICR states as follows:

Relevant conduct in relation to Mr Cooper

30.

The conduct of Ms Gobbo and various members of Victoria Police in relation to
Mr Cooper is also relevant to an assessment of Mr Irons’ matter. As set out in
the Narrative Submissions at | . it is submitted that the conduct of Ms
Gobbo and members of Victoria Police in relation to Mr Cooper may have been
improper or unlawful. In particular, for the reasons set out in that section of the
submissions, it is submitted that such conduct led to, inter alia:

30.1. the discovery of the offending the subject of Operation Posse;
30.2. Mr Cooper being arrested in Operation Posse;

30.3. Mr Cooper deciding to agree to co-operate with and assist the
authorities, including by making statements implicating others and
undertaking to give evidence in subsequent prosecutions; and (it
follows)

30.4. the evidence of Mr Cooper being relied upon in the prosecution of Mr
Irons (among others).

As noted below, on this basis, it may be argued that the evidence of Mr
Cooper, relied upon in the prosecution of Mr Irons, may have been obtained in
consequence of improper or illegal conduct, and such evidence may therefore
have been liable to exclusion. It is submitted that the absence of any disclosure
meant that Mr Irons may have been deprived of any opportunity to object to the
admissibility of this evidence.
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32.

33.

Further, as set out in case study of person connected to Cooper at paragraphs
8 to 10, it is submitted that it is open to find that there was a causal link (even if
indirect) between the conduct of Ms Gobbo and Victoria Police which led Mr
Cooper to agree to assist and co-operate with authorities, and person
connected to Cooper’s subsequent decision to do so. On this basis, it may be
argued that the evidence of person connected to Cooper, relied upon in the
prosecution of Mr Irons, may have been obtained illegally or improperly by
virtue of its causal connection (even if indirect) to the circumstances
surrounding Mr Cooper.

Ms Gobbo appeared to have some awareness that she might be conflicted in
acting on behalf of Mr Irons. As mentioned at [18] above, orjjjiiil] 2006, she
was advised by her handler that providing legal representation to Mr Irons
‘would be an unnecessary complication.””> On |Jjjjill] 2007, she discussed
with her handlers the possibility of representing the co-offenders in this case,
and stated that ‘the only person that could be represented is Mr Irons.’7s

Submissions under Terms of Reference 1 and 2 in relation to
Mr Irons

34.

35.

36.

37.

It is submitted that it is open to the Commissioner to find that the case of Mr
Irons may have been affected by the conduct of Ms Gobbo as a human source,
as well as the conduct of members of Victoria Police in their disclosures about
and recruitment, management, and handling of Ms Gobbo as a human source.

This case is linked to the case of Mr Cooper and accordingly this case study
adopts the detailed analysis of Ms Gobbo’s conduct and police conduct
contained in the Narrative Submissions, |

These submissions should be read in conjunction with the Narrative
Submissions, | \Which contains an account of the conduct of Ms
Gobbo and members of Victoria Police in relation to Mr Irons.

The extent to which the case of Mr Irons may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

38.

39.

First, Category 1A applies in that, between ] 2006 and |l 2006.7
Ms Gobbo acted for Mr Irons while she was a human source,” and did not
disclose same to him.&

Secondly, Category 1B applies in that, between i 2006 and N
2006, which was before and during the period that Ms Gobbo acted for Mr
Irons in relation to the case, Ms Gobbo provided information in relation to him

-
|

77 See Legal Principles Submissions at [249]

8 See above analysis at [13]-[18].

79 See Legal Principles Submissions at [20].

80 See Legal Principles Submissions at [239]
81 See Legal Principles Submissions at [249].
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to members of Victoria Police and/or otherwise assisted (or attempted to assist)
in his prosecution, and did not disclose same to him.s2

40. Thirdly, Category 2A83 applies in that evidence relied upon by the prosecution
in Mr Irons’ case, namely the evidence of Mr Cooper,# and person connected
to Cooper,8> may have been obtained in consequence of an impropriety or
illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.

41. Fourthly, Category 2B® applies in that Ms Gobbo had knowledge of the
circumstances founding the above [40] and failed to disclose same to her
client, Mr Irons, thereby depriving him of the ability to object to its admission.

42. The above conduct by Ms Gobbo under Categories 1A and 1B, together with
conduct under Categories 2A and 2B, evinces a conflict of interest and may
constitute breaches of her duty to the administration of justice, her duty to the
court, her duty to her client, and her fiduciary duties.® Further, in certain
instances identified above,®® Ms Gobbo’s conduct may constitute a breach of
legal professional privilege and/or confidence.

43. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

44. There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:s:

44.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Irons;

82 See above analysis at [20]-[29].

83 See Legal Principles Submissions at [249].

84 See above analysis at [6] and [30]-[33]

85 See above analysis at [6] and [32]

86 See Legal Principles Submissions at [196]-[222)].

87 See Legal Principles Submissions at [249].

88 See Legal Principles Submissions at [320]-[329] and [307]-[309].

89 See above analysis at [20.2], [20.4] — [20.9], [21] — [24], [26] — [28], [29.1], [29.2].
9 See Legal Principles Submissions at [310]-[319] and [301]-[306].

91 See Legal Principles Submissions at [384] and [452]-[457].
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45,

46.

47.

48.

49.

50.

51.

44.2. inthe event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Irons, appropriate disclosure was
made; or alternatively

44.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [44.1] were taken, and accordingly there
was the potential for the right of Mr Irons to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to

make appropriate disclosure to Mr Irons and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.®3

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.s

Category 3A% applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B® applies in that, before and during the period Ms Gobbo acted for
Mr Irons, she provided information in relation to him to members of Victoria
Police and/or otherwise assisted the prosecution of the accused,®” and there
was non-disclosure of same, and a failure to take any steps to have potential
issues of public interest immunity or matters of state considered by the DPP or
the VGSO and then possibly a court.

Category 4A® applies in that, as noted above at [40], evidence relied upon by
the prosecution may have been obtained in consequence of an impropriety or
illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.

92 See Legal Principles Submissions at [380]-[385].

93 See Legal Principles Submissions at [351], [362]-[373].
94 See Legal Principles Submissions at [351], [374].

9 See Legal Principles Submissions at [465].

9 See Legal Principles Submissions at [465].

97 See above analysis at [20]-[29].

98 See Legal Principles Submissions at [465].
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52. Category 4B* applies in that there was the above conduct, and there was non-
disclosure of same, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

53. As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

99 See Legal Principles Submissions at [465].
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CASE STUDY: OLIVER ROBERT JACKSON

The Relevant Case of Mr Jackson

1.

The one relevant case of Mr Jackson concerns his conviction before the
County Court in February 2010 for one count of trafficking in a large
commercial quantity of a drug of dependence and one count of trafficking in a
drug of dependence.!

The large commercial quantity trafficking offending occurred between 8
November 2007 and 17 January 2008, and the other trafficking offending
occurred between 29 November 2007 and 17 January 2008.2

Mr Jackson pleaded guilty to both counts® and was sentenced to a total
effective sentence of four years and six months’ imprisonment, with a two year
non-parole period.*

Ms Gobbo’s Legal Representation of Mr Jackson

4.

Material before the Commission indicates Ms Gobbo acted for Mr Jackson on
one occasion in relation to the case. On 25 January 2008, Ms Gobbo marked
fees for a brief from Galbally Rolfe to appear at a bail application, a conference
and for associated preparation for Mr Jackson in the matter of “Oliver Jackson
v Police”.s

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Jackson

5.

Material before the Commission records only one instance in which Ms Gobbo
is recorded as having provided information to police about Mr Jackson. On 25
January 2008, she is recorded as having advised her handler, Mr Peter Smith,
that she has a court appearance the next day in which the defendant is Mr
Jackson.s

1 Un-Tendered Presentment No. X00151140, The Queen v Oliver Robert Jackson (2010),
OPP.0048.0001.0007 @.0005; Un-Tendered Reasons for Sentence, DPP v Jackson, Oliver [2010] VCC
0669UR (Unreported, County Court of Victoria, Judge Rozenes, 25 February 2010), [1]-[2],
OPP.0048.0001.0007 @.0093.

2 See Particulars of Offence, Un-Tendered Presentment No. X00151140, The Queen v Oliver Robert
Jackson (2010), OPP.0048.0001.0007 @.0004.

3 Un-Tendered Reasons for Sentence, DPP v Jackson, Oliver [2010] VCC 0669UR (Unreported, County
Court of Victoria, Judge Rozenes, 25 February 2010), [1]-[2], OPP.0048.0001.0007 @. 0094.

4 Un-Tendered Reasons for Sentence, DPP v Jackson, Oliver [2010] VCC 0669UR (Unreported, County
Court of Victoria, Judge Rozenes, 25 February 2010), [14]-[16], OPP.0048.0001.0007 @.0099.

5 Exhibit RC1568 Ms Nicola Gobbo fee book 02, 25 January 2008, 13, MIN.5000.7000.0103 @.0115;
Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk, Nicola Gobbo Statement of Accounts, 25 January
2008, 19, GMH.0001.0001.0002 @.0019; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerks Ms
Gobbo Statement of Account, 07 March 2019, 18, GMH.0001.0001.0002 @.0018; Exhibit RC1568 Ms
Nicola Gobbo fee book 02, 25 January 2008, 66, MIN.5000.7000.0103 @.0066; Exhibit RC1568 Office
of Public Prosecutions Victoria Ms Nicola Gobbo data from PRISM case database, 25 January 2008, 70,
OPP.0001.0004.0025 @.0094.

6 Exhibit RC0281 ICR2958 (001), 24 January 2008, VPL.2000.0003.0741.
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Submissions under Terms of Reference 1 and 2 in relation to
Mr Jackson

6.

It is submitted that it is open to the Commissioner to find that the case of Mr
Jackson may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

The extent to which the case of Mr Jackson may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

8.

10.

11.

First, Category 1A7 applies in that, in January 2008,8 Ms Gobbo acted for Mr
Jackson while she was a human source,?® and did not disclose same to him.1°

Secondly, Category 1B applies in that, during the period that Ms Gobbo acted
for Mr Jackson in relation to the case, Ms Gobbo provided information in
relation to him to members of Victoria Police? and did not disclose same to
him.

The above conduct by Ms Gobbo under Categories 1A and 1B evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.3

It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by Counsel Assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

12.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:4

7 See Legal Principles Submissions at [249].

8 See above at [4].

9 See Legal Principles Submissions at [20].

10 See Legal Principles Submissions at [239].

11 See Legal Principles Submissions at [249].

12 See above at [5]

13 See Legal Principles Submissions at [249].

14 See Legal Principles Submissions at [384] and [452]-[457].
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13.

14.

15.

16.

17.

18.

19.

20.

12.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Jackson;

12.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Jackson, appropriate disclosure
was made; or alternatively

12.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [12.1] were taken, and accordingly there
was the potential for the right of Mr Jackson to a fair trial to have been
interfered with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Jackson and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.’s

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.1e

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.r”

Category 3A!8 applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B applies in that, during the period that Ms Gobbo acted for Mr
Jackson in relation to the case, Ms Gobbo provided information in relation to
him to members of Victoria Police, and there was non-disclosure of same,
and a failure to take any steps to have potential issues of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police

15 See Legal Principles Submissions at [380]-[385].

16 See Legal Principles Submissions at [351], [362]-[373].
17 See Legal Principles Submissions at [351], [374].

18 See Legal Principles Submissions at [465].

19 See Legal Principles Submissions at [465].

20 See above at [5].
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members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.
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1. In January 2003, the Major Drug Investigation Division commenced an
investigation into the trafficking of methylamphetamines and activities of Mr
Cooper and his associates, codenamed ‘Operation Matchless’.t Investigators

discovered Mr Cooper I 'ti'ising a clandestine
laboratory at |l Street, Rye to manufacture methylamphetamine.?

2. As a result of these investigations, on 11 April 2003, Mr Kabalan Mokbel,® Mr
King* and Mr Noel Laurie® were arrested and charged with drug offences.

3. The prosecution case relied on surveillance evidence, including physical and
optical surveillance conducted at the laboratory, listening devices and
telephone intercepts.® In addition, over a period of some four weeks, IR

the
laboratory was observed at different stages of the manufacturing process.’

4.  The prosecution also relied on the evidence of Messrs Coope
I \Who both provided statements to the police and became
prosecution witnesses against Messrs Mokbel, King and Laurie.t The case
pertaining to Messrs Mokbel, King and Laurie will be addressed below.

1 Un-tendered Operation Matchless Remand Summary, R v Jacques El-Hage, undated, 14,
OPP.0043.0006.0006 @.0014; Un-tendered Summary of Prosecution Opening, R v Mr King, 8 October
2007, 3[12], OPP.0043.0002.0008 @.0021.

2 Un-tendered Notes Re:- Operation 2/Matchless, R v Mr Cooper, . V'* King,
Kabalan Mokbel and Noel Laurie, 153, OPP.0043.0006.0010 @.0153; Un-tendered Operation
Matchless Remand Summary, R v Jacques El-Hage, undated, 15, OPP.0043.0006.0006 @.0015.

3 Un-tendered Reasons for Sentence, R v Kabalan Mokbel [2007] VCC 1524, 1 [8],
COR.1032.0001.0025 @.0002 [Restricted]; Un-tendered Prosecution Opening, R v Kabalan Mokbel,
undated, 5 [25], OPP.0043.0006.0010 @.0222.

4 Un-tendered Operation Matchless Prosecution Opening, R v Milad Mokbel, undated, 12 [44],
OPP.0043.0002.0008 @.0017; Un-tendered Summary of Prosecution Opening, R v Mr King, 8 October
2007, 15, OPP.0043.0002.0008, @.0033.

5 Un-tendered Reasons for Sentence, R v Laurie, Noel James [2006] VCC 1885 (30 June 2006), 91
[24], COR.1032.0001.0020 @.0007 [Restricted]; Un-tendered Summary of Evidence, R v Kabalan
Mokbel, Mr Cooper, I - ' King, Noel Laurie, Rasim Tezer and Rodney Davis,
undated, 141, OPP.0043.0006.0009 @.0148.

6 Un-tendered Operation Matchless Prosecution Opening, R v Milad Mokbel, undated, 3[8],
OPP.0043.0002.0008 @.0008.

" Un-tendered Summary of Evidence, R v Kabalan Mokbel, Cooper, | V' King, Noel
Laurie, Rasim Tezer and Rodney Davis, undated, 3, OPP.0043.0006.0010 @.0008.

8 See Un-tendered Office of Public Prosecutions Victoria, Annexure A - Witnesses and Related Accused
Matter Outcomes, 29 May 2020, 1-3, OPP.0056.0001.0001 @.0001-.0003.
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MR KING (A PSEUDONYM)

The Relevant Cases of Mr King

5.  The prosecution case was that Mr King,
sourced and collected chemicals, cutting agents and glassware from dlfferent
locations,® and assisted with the manufacturing process at the laboratory on
two occasions.1°

6. On 27 July 2007, Mr King was arraigned and pleaded guilty to one count of
trafficking in not less than a large commercial quantity of methylamphetamine.

7. On 8 October 2007, a plea hearing was conducted.2

8.  On 22 October 2007, Mr King was sentenced to four years’ imprisonment, with
a non-parole period of 18 months’ imprisonment.13

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr King

9.  On 2 August 2004, Ms Gobbo submitted an invoice for fees for a brief to draft a
Form 8A in Mr King’s matter.2* There is nothing to suggest Ms Gobbo provided
any representation to Mr King following submission of this invoice.

The Conduct of Ms Gobbo as a Human Source in relation to
Mr King

10. Based on the material reviewed, Ms Gobbo does not appear to have provided
any information to police concerning Mr King prior to, or during, her
representation of him.

9 Un-tendered Reasons for Sentence, R v Mr King [2007] VCC 1362, 22 October 2007, 7-8 [67],
COR.1032.0001.0014 @.0008-.0009 [Restricted]; Un-tendered Operation Matchless Prosecution
Opening, R v Milad Mokbel, undated, 1 [1], OPP.0043.0002.0008 @.0006.

10 Un-tendered Reasons for Sentence, R v Mr King [2007] VCC 1362, 22 October 2007, 8-9 [70],
COR.1032.0001.0014 @.0009-.0010 [Restricted]; Un-tendered Operation Matchless Prosecution
Opening, R v Milad Mokbel, undated, 5 [15]-[17], OPP.0043.0002.0008 @.0010; Un-tendered Summary
of Prosecution Opening, R v Mr King, 8 October 2007, 3 [10]-[19], 4 [19], OPP.0043.0002.0008 @.0021
and @.0022.

11 Un-tendered Reasons for Sentence, R v Mr King [2007] VCC 1362, 22 October 2007, 5 [60],
COR.1032.0001.0014 @.0006 [Restricted]; Un-tendered Office of Public Prosecutions Victoria,
Annexure A - Witnesses and Related Accused Matter Outcomes, 29 May 2020, 1, OPP.0056.0001.0001
@.0001; Un-tendered Presentment No. C0303299.4, R v Mr King, 2005, 1, OPP.0043.0002.0008
@.0001.

12 Un-tendered Office of Public Prosecutions Victoria, Annexure A - Witnesses and Related Accused
Matter Outcomes, 29 May 2020, 1, OPP.0056.0001.0001 @.0001.

13 Un-tendered Reasons for Sentence, R v Mr King [2007] VCC 1362, 22 October 2007, 19 [107],
COR.1032.0001.0014 @.0020 [Restricted]; Un-tendered Victoria Police Criminal History Report, Mr
King, 14 December 2019, 1, VPL.0099.0193.2665 @.2665.

14 Exhibit RC1568 Ms Nicola Gobbo fee book 01, 2 August 2004, 79, MIN.5000.7000.0001 @.0079;
Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Nicola Gobbo Statement of Account, 4 August
2004, 75, GMH.0001.0001.0002 @.0074; Exhibit RC1569 Meldrum & Hyland Barristers; Clerk Nicola
Gobbo Tax Invoice, 4 August 2008, 85, GMH.0001.0001.0012 @.0085.
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11. Ms Gobbo provided information concerning Mr King on one occasion following
her representation on him, during a meeting with her handlers Messrs Peter
Smith, Sandy White and Green on 20 April 2006. Ms Gobbo identified Mr King
as co-accused for Messrs Cooper | 2 d told her
handlers that he had not yet determined whether or not he was going to plead
guilty.’s However, it is not submitted that Ms Gobbo gleaned this information
from her prior representation of Mr King, as she makes it clear she was told this
information by Mr King’s arresting officer Dave Bartlett in a social setting.®

Relevant Conduct in relation to Mr Cooper

12. Mr Cooper was a prosecution withesses against Mr King.1” and the conduct of
Ms Gobbo and various members of Victoria Police in relation to Mr Cooper is
also relevant to an assessment of Mr King’s matter. As set out in the Narrative
Submissions at Chapter 11, it is submitted that the conduct of Ms Gobbo and
members of Victoria Police in relation to Mr Cooper may have been improper or
unlawful. In particular, for the reasons set out in that section of the
submissions, it is submitted that such conduct led to, inter alia:

12.1. the discovery of the offending the subject of Operation Posse;
12.2. Mr Cooper being arrested in Operation Posse;

12.3. Mr Cooper deciding to agree to co-operate with and assist the
authorities, including by making statements implicating others and
undertaking to give evidence in subsequent prosecutions; and (it
follows)

12.4. the evidence of Mr Cooper being relied upon in the prosecution of Mr
King (among others).

13. As noted below, on this basis, it may be argued that the evidence of Mr
Cooper, relied upon in the prosecution of Mr King, may have been obtained in
consequence of improper or illegal conduct, and such evidence may therefore
have been liable to exclusion. It is submitted that the absence of any disclosure
meant that Mr King may have been deprived of any opportunity to object to the
admissibility of this evidence.

Submissions under Terms of Reference 1 and 2 in relation to
Mr King

14. Itis submitted that it is open to the Commissioner to find that the case of Mr
King may have been affected by the conduct of Ms Gobbo as a human source,
as well as the conduct of members of Victoria Police in their disclosures about
and recruitment, management, and handling of Ms Gobbo as a human source.

15. This case is linked to the case of Mr Cooper and accordingly this case study
adopts the detailed analysis of Ms Gobbo’s conduct and police conduct
contained in the Narrative Submissions, Chapter 11.

15 Exhibit RC0282 Transcript of meeting between Nicola Gobbo and Sandy White and Peter Smith and
Green, 20 April 2006, 212, VPL.0005.0097.0011 @.0222.

16 Exhibit RC0282 Transcript of meeting between Nicola Gobbo and Sandy White and Peter Smith and
Green, 20 April 2006, 212, VPL.0005.0097.0011 @.0222.

17 Un-tendered Office of Public Prosecutions Victoria, Annexure A - Witnesses and Related Accused
Matter Outcomes, 29 May 2020, 1, OPP.0056.0001.0001 @.0001.

322|Page



This submission has been redacted due to a range of non-publication claims. These claims are yet to be resolved.

16.

The extent to which the case of Mr King may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

17.

18.

19.

20.

First, Category 1A applies in that, in August 2004, Ms Gobbo acted for Mr
King while she was a human source,? and did not disclose same to him.2

Secondly, Category 2A2 applies in that evidence relied upon by the
prosecution in Mr King’s case, namely the evidence of Mr Cooper,2 may have
been obtained in consequence of an impropriety or illegality in connection with
the use of Ms Gobbo as a human source by Victoria Police.2*

The above conduct by Ms Gobbo under Categories 1A, together with conduct
under Categories 2A, evinces a conflict of interest and may constitute breaches
of her duty to the administration of justice, her duty to the court, her duty to her
client, and her fiduciary duties.?

It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. Cases will inevitably turn on their facts as to
whether there was a sufficient connection between the conduct of Ms Gobbo
and Victoria Police members and the conviction upon trial of the accused, or
the accused’s plea of guilty, to potentially result in a substantial miscarriage of
justice.

Conduct of Victoria Police

21.

22.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:

the same was lawful and not improper, and did not interfere with the right to a
fair trial of any person charged with a criminal offence, including Mr King;

22.1. inthe event that the same had the potential to interfere with the right to
a fair trial of any person including Mr King, appropriate disclosure was
made; or alternatively

22.2. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of

18 See Legal Principles Submissions at [249].

19 See above analysis at [9].

20 See Legal Principles Submissions at [20].

21 See Legal Principles Submissions at [239].

22 See Legal Principles Submissions at [249].

23 See above analysis at [12]-[13]

24 See Legal Principles Submissions at [196]-[222].

25 See Legal Principles Submissions at [320]-[329] and [307]-[309].
26 See Legal Principles Submissions at [384] and [452]-[457].
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23.

24.

25.

26.

27.

28.

29.

30.

Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [22.1] were taken, and accordingly there
was the potential for the right of Mr King to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr King and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.?

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.2

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.®

Category 3A® applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 4A3! applies in that, as noted above at [18], evidence relied upon by
the prosecution may have been obtained in consequence of an impropriety or
illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

27 See Legal Principles Submissions at [380]-[385].

28 See Legal Principles Submissions at [351], [362]-[373].
2% See Legal Principles Submissions at [351], [374].

30 See Legal Principles Submissions at [465].

31 See Legal Principles Submissions at [465].
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NOEL LAURIE

The Relevant Cases of Mr Laurie

31. The prosecution case was that Mr Laurie purchased amphetamines from Mr

Cooper I 2"d then on-sold the drugs to others.2

32. On 26 May 2006, Mr Laurie was arraigned and pleaded guilty to one count of
trafficking not less than a large commercial quantity of methylamphetamine and
one count of trafficking cannabis.33

33. Plea hearings were conducted on 26 May 2006 and 30 May 2006.34

34. On 30 June 2006, Mr Laurie was sentenced to a total effective sentence of
seven years and three months’ imprisonment, with a non-parole period of five
years’ imprisonment.35

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Laurie

35. Based on the material reviewed by Counsel Assisting, there is no evidence to
suggest that Ms Gobbo provided any legal representation to Mr Laurie during
the relevant period.

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Laurie

36. I ''2s 2 prosecution witnesses against Mr Laurie. For
the reasons set out in the case study o I 2t Paragraphs
I it is submitted that it is open to find that there was a causal link (even if
indirect) between the conduct of Ms Gobbo and Victoria Police which led Mr
Cooper to agree to assist and co-operate with authorities, and |

subsequent decision to do so. On this basis, it may be argued that
the evidence of S '<'icd upon in the prosecution of Mr
Laurie, may have been obtained illegally or improperly by virtue of its causal
connection (even if indirect) to the circumstances surrounding Mr Cooper.

32 Un-tendered Reasons for Sentence, R v Laurie, Noel James [2006] VCC 1885 (30 June 2006), 87 [6]-
[8], COR.1032.0001.0020 @3 [Restricted]; Un-tendered Reasons for Sentence, R v Rasim Tezer &
Rodney Craig Davis [2007] VSCA 123 (13 June 2007), 2 [6], OPP.0043.0006.0004 @.0203.

33 Un-tendered Reasons for Sentence, R v Laurie, Noel James [2006] VCC 1885 (30 June 2006), 86 [1],
COR.1032.0001.0020 @.0002 [Restricted]; Un-tendered Office of Public Prosecutions Victoria,
Annexure A - Witnesses and Related Accused Matter Outcomes, 29 May 2020, 2, OPP.0056.0001.0001
@.0002; Un-tendered Presentment No. C0303299.1, R v Noel James Laurie, 2005, 1-2,
OPP.0043.0006.0009 @.0002-.0003.

34 Un-tendered Office of Public Prosecutions Victoria, Annexure A - Witnesses and Related Accused
Matter Outcomes, 29 May 2020, 2, OPP.0056.0001.0001 @.0002.

35 Un-tendered Reasons for Sentence, R v Laurie, Noel James [2006] VCC 1885 (30 June 2006), 94
[34], COR.1032.0001.0020 @.0010 [Restricted]; Un-tendered Victoria Police Criminal History Report,
Noel James Laurie, 14 December 2019, 1, VPL.0099.0193.3217 @.3217.

36 Un-tendered Office of Public Prosecutions Victoria, Annexure A - Witnesses and Related Accused
Matter Outcomes, 29 May 2020, 2, OPP.0056.0001.0001 @.0002.
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Submissions under Terms of Reference 1 and 2 in relation to
Mr Laurie

37. Itis submitted that it is open to the Commissioner to find that the case of Mr
Laurie may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

38. This case is linked to the case of Mr Cooper and accordingly this case study
adopts the detailed analysis of Ms Gobbo’s conduct and police conduct
contained in the Narrative Submissions, Chapter 11.

39. The extent to which the case of Mr Laurie may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

40. First, Category 2A3% applies in that evidence relied upon by the prosecution in
Mr Laurie’s case, namely the evidence of | = 2y have
been obtained in consequence of an impropriety or illegality in connection with
the use of Ms Gobbo as a human source by Victoria Police.?

41. Cases will inevitably turn on their facts as to whether there was a sufficient
connection between the conduct of Ms Gobbo and Victoria Police members
and the conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

42. There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:4

42.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Laurie;

42.2. inthe event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Laurie, appropriate disclosure
was made; or alternatively

42.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

43. In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [42.1] were taken, and accordingly there

37 See Legal Principles Submissions at [249].

38 See above analysis at [36].

3% See Legal Principles Submissions at [196]-[222].

40 See Legal Principles Submissions at [384] and [452]-[457].
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44,

45.

46.

47.

48.

49.

was the potential for the right of Mr Laurie to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Laurie and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.4

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.*2

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.®

Category 4A* applies in that, as noted above at [40], evidence relied upon by
the prosecution may have been obtained in consequence of an impropriety or
illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

41 See Legal Principles Submissions at [380]-[385].

42 See Legal Principles Submissions at [351], [362]-[373].
43 See Legal Principles Submissions at [351], [374].

44 See Legal Principles Submissions at [465].
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KABALAN MOKBEL

The Relevant Cases of Mr Mokbel

50. The prosecution case was that Mr Kabalan Mokbel supplied Mr Cooper with
chemicals which were used in the manufacturing of methylamphetamine, and
collected a package of methylamphetamines from Mr Cooper. The sentencing
judge accepted that Mr Mokbel never visited the laboratory in Rye and did not
gain financially from his involvement.+

51. On 29 October 2007, Mr Mokbel was arraigned and pleaded guilty to one count
of trafficking in not less than a large commercial quantity of
methylamphetamine.48

52.  On 12 November 2007, a plea hearing was conducted.4

53. On 3 December 2007, Mr Mokbel was sentenced to three years’ imprisonment,
with a non-parole period of two years’ imprisonment.s°

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Mokbel

54. Based on the material reviewed by Counsel Assisting, it is not entirely clear as
to when Ms Gobbo first became acquainted with Kabalan Mokbel. Ms Gobbo’s
historical association with the Mokbel family is dealt with to some extent in
Chapter 5 of the Narrative Submissions. It was submitted to the Commission
that in or around 1997 Mr Mokbel met Ms Gobbo through his brother, Antonios
Mokbel.5! It was submitted that he socialised with Ms Gobbo at the races and at
dinner events,s2 and that she would regularly attend dinner with members of the
Mokbel family between 1997 and 2004.5

55. Based on the following circumstances, it is submitted that it can be inferred that
Ms Gobbo provided ongoing legal representation to Mr Mokbel between at
least April 2003 and August 2004:

45 Un-tendered Reasons for Sentence, R v Kabalan Mokbel [2007] VCC 1524, 1 [6],
COR.1032.0001.0025 @.0002 [Restricted]; Un-tendered Agreed Facts, R v Kabalan Mokbel, undated, 1
[4]-[7], OPP.0043.0006.0010 @.0159.

46 Un-tendered Reasons for Sentence, R v Kabalan Mokbel [2007] VCC 1524, 1 [7],
COR.1032.0001.0025 @.0002 [Restricted]; Un-tendered Agreed Facts, R v Kabalan Mokbel, undated,
1 [8], OPP.0043.0006.0010 @.0159.

47 Un-tendered Reasons for Sentence, R v Kabalan Mokbel [2007] VCC 1524, 2 [10],
COR.1032.0001.0025 @.0003 [Restricted].

48 Un-tendered Reasons for Sentence, R v Kabalan Mokbel [2007] VCC 1524, 1 [1], 2 [12]
COR.1032.0001.0025 @.0002, .0003 [Restricted]; Un-tendered Prosecution Opening, R v Kabalan
Mokbel, undated, 8, OPP.0043.0006.0010 @.0225; Un-tendered Presentment No. C0303299, R v
Kabalan Mokbel, Cooper and | - 2005, 1, OPP.0043.0006.0010 @.0002.

49 Un-tendered Prosecution Opening, R v Kabalan Mokbel, undated, 8, OPP.0043.0006.0010 @.0225.
50 Un-tendered Reasons for Sentence, R v Kabalan Mokbel [2007] VCC 1524, 5 [28]-[29],
COR.1032.0001.0025 @.0006 [Restricted]; Un-tendered Victoria Police Criminal History Report, Kaelan
Mokbel, 14 December 2019, 1, VPL.0099.0193.3556 @.3556.

51 Anonymous Submission 033, 3 [2].

52 Anonymous Submission 033, 3 [3].

53 Anonymous Submission 033, 3 [4].
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55.1. According to Senior Constable David Bartlett, on 14 April 2003, he
attended at the Melbourne Magistrates’ Court and provided Ms Gobbo
with interview tapes pertaining to Mr Mokbel.> In his evidence to the
Commission, Mr Bartlett indicated he had no record that Ms Gobbo
was acting for Mr Mokbel at the time, but acknowledged that he would
not have provided the tapes to someone who was not representing
him.® It is submitted that it can be inferred that Ms Gobbo accepted
service of the tapes as a legal representative of Mr Mokbel on that
date.

55.2. Material before the Commission suggests that Ms Gobbo received the
brief of evidence in Mr Mokbel's matter on or around 31 May 2004, at
which time she contacted Mr Bartlett and thanked him for service of the
brief.ss

55.3. Between 27 April 2003 and 19 June 2003, Ms Gobbo visited Mr
Mokbel in custody on three occasions.s’

55.4. Between July 2003 and August 2004, she appeared at court on behalf
of Mr Mokbel on the following three occasions:

55.4.1. on 10 July 2003, at the Melbourne Magistrates’ Court for a
bail application;=

55.4.2. on 19 December 2003, at an application;*® and

55.4.3. on 9 August 2004, at the Melbourne Magistrates’ Court for a
committal mention.&°

55.5. Ms Gobbo charged fees for her appearance at the Melbourne
Magistrates’ Court in July 2003.

56. It was submitted to the Commission that Ms Gobbo acted for Mr Mokbel
pursuant to an informal ongoing retainer and provided tactical and legal advice
concerning all his criminal matters.®* It was submitted that Ms Gobbo
represented Mr Mokbel at his filing hearing in April 2003, at three subsequent
bail applications, and was ‘involved throughout the committal proceedings’.6?
However, based on the material reviewed, it does not appear that Ms Gobbo
continued to provide legal representation to Mr Mokbel following her

54 RC1375 Detective Senior Constable David Bartlett diary, 14 April 2003, 5, VPL.0005.0079.0001
@.0005.

55 Transcript of Detective Senior Constable David Bartlett, 2 May 2019, 1307, TRN.2019.05.02.01.P.
56 RC1375 Detective Senior Constable David Bartlett diary, 31 May 2004, 6, VPL.0005.0079.0001
@.0006; Transcript of Detective Senior Constable David Bartlett, 2 May 2019, 1307,
TRN.2019.05.02.01.P.

57 Exhibit RC1359 Prisoners visited by Ms Nicola Gobbo archive report, 27 April 2003, 14,
CNS.0001.0003.0037 @.0050; Exhibit RC1359 Prisoners visited by Ms Nicola Gobbo archive report, 25
May 2003, 14, CNS.0001.0003.0037 @.0050; Exhibit RC1359 Prisoners visited by Ms Nicola Gobbo
archive report, 19 June 2003, 14, CNS.0001.0003.0037 @.0050.

58 Exhibit RC1568 Ms Nicola Gobbo fee book 01, 25 September 2003, 67, MIN.5000.7000.0001
@.0067; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk Ms Nicola Gobbo Statement of Account,
29 September 2003, 87, GMH.0001.0001.0002; @.0087; Exhibit RC1569 Meldrum & Hyland Barristers’
Clerk Ms Nicola Gobbo Tax Invoice, 29 September 2003, 9, GMH.0001.0001.0014 @.0009.

59 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 19 December 2003, 41, OPP.0001.0004.0025 @.0065.

60 Exhibit RC1841 Magistrates’ Court of Victoria record of Persons represented by Ms Nicola Gobbo, 9
August 2004, 16, MCV.0001.0001.0001, @.00014; Exhibit RC1898 Office of Public Prosecutions
Victoria, PRISM database list of appearances by Ms Nicola Gobbo, 9 August 2004, 41,
OPP.0001.0004.0025 @.0065.

61 Anonymous Submission 033, 5 [17].

62 Anonymous Submission 033, 3 [5]-[7].
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appearance in August 2004. On 16 September 2005, during a meeting with her
handlers, Messrs Sandy White and Peter Smith, Ms Gobbo was asked whether
she represented Mr Mokbel and replied that she probably would be
representing him but that it depended on the timing of the trial of Tony
Mokbel.53 She also stated that she did not think she could represent Mr Mokbel
due to his connection to Mr Cooper.# In his evidence to the Commission, Mr
Sandy White stated that he interpreted this to mean she was not representing
Kabalan Mokbel at that time.s®

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Mokbel

57. Ms Gobbo does not appear to have provided any information to police
concerning Mr Mokbel prior to, or during, her representation of him. Even if the
submission that Ms Gobbo was involved throughout Mr Mokbel’s committal
proceedings was accepted, those proceedings took place in March 2005, and
there is nothing to suggest that Ms Gobbo provided any information to police
concerning Mr Mokbel prior to September 2005.

58. Ms Gobbo provided information concerning Mr Mokbel to Victoria Police on
numerous occasions following her representation of him between September
2005 and July 2008. This information provided during that period included:

58.1. information relating to his court proceeding, including relevant court
dates,%¢ the fact he had offered a plea,®” and outcomes of court
hearings®

58.2. identification of Mr Mokbel's wife from photographs obtained at Mr
Coopers’ party®

58.3.  Mr Mokbel's phone number™

58.4. his relationship with known associates™

63 Exhibit RC0282 Transcript of meeting between Nicola Gobbo and Sandy White and Peter Smith, 16
September 2005, 67, VPL.0005.0037.0014 @.0080.

64 Exhibit RC0282 Transcript of meeting between Nicola Gobbo and Sandy White and Peter Smith, 16
September 2005, 67, VPL.0005.0037.0014 @.0080; Exhibit RC0281 ICR3838 (001), 16 September
2005, 4, VPL.2000.0003.1590.

65 Transcript of Mr Sandy White, 1 August 2019, 3735, TRN.2019.08.01.01.P.

66 Exhibit RC0281 ICR3838 (006), 17 October 2005, 34, VPL.2000.0003.1620; Exhibit RC0281
ICR3838 (028), 20 April 2006, 255, VPL.2000.0003.1841; Exhibit RC0281 ICR3838 (048), 11 October
2006, 469, VPL.2000.0003.2055; Exhibit RC0281 ICR3838 (099), 8 September 2007, 1202,
VPL.2000.0003.2788.

67 Exhibit RC0281 ICR3838 (106), 24 October 2007, 1317, VPL.2000.0003.2903.

68 Exhibit RC0281 ICR3838 (106), 25 October 2007, 1318, VPL.2000.0003.2904, Exhibit RC0281
ICR3838 (107), 29 October 2007, 1328, VPL.2000.0003.2914; Exhibit RC0281 ICR3838 (114), 3
December 2007, 1493, VPL.2000.0003.3079.

69 Exhibit RC0281 ICR3838 (023), 20 March 2006, 198, VPL.2000.0003.1784.

70 Exhibit RC0281 ICR3838 (023), 20 March 2006, 199, VPL.2000.0003.1785; Exhibit RC0283
Information Report SID543, 27 March 2006, 1, VPL.2000.0003.8649.

71 Exhibit RC0281 ICR3838 (039), 28 July 2006, 374, VPL.2000.0003.1960; Exhibit RC0281 ICR3838
(049), 15 October 2006, 483, VPL.2000.0003.2069; Exhibit RC0281 ICR3838 (051), 29 October 2006,
527, VPL.2000.0003.2113; Exhibit RC0281 ICR3838 (097), 27 August 2007, 1157,
VPL.2000.0003.2743; Exhibit RC0281 ICR3838 (105), 17 October 2007, 1307, VPL.2000.0003.2893.
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58.5. Mr Mokbel's financial circumstances™
58.6. Mr Mokbel's legal representatives™

58.7. information concerning pressure applied by Tony Mokbel to Mr Cooper
to make a false statement to assist the defence of Mr Kabalan
Mokbel.7

59. As referred to above, Messrs Cooper”™ and |l N © 'crc
prosecution witnesses and provided statements against Mr Mokbel.

Relevant Conduct in relation to Mr Cooper

60. The conduct of Ms Gobbo and various members of Victoria Police in relation to
Mr Cooper is also relevant to an assessment of Mr Mokbel’'s matter. As set out
in the Narrative Submissions at Chapter 11, it is submitted that the conduct of
Ms Gobbo and members of Victoria Police in relation to Mr Cooper may have
been improper or unlawful. In particular, for the reasons set out in that section
of the submissions, it is submitted that such conduct led to, inter alia:

60.1. the discovery of the offending the subject of Operation Posse;
60.2. Mr Cooper being arrested in Operation Posse;

60.3. Mr Cooper deciding to agree to co-operate with and assist the
authorities, including by making statements implicating others and
undertaking to give evidence in subsequent prosecutions; and (it
follows)

60.4. the evidence of Mr Cooper being relied upon in the prosecution of Mr
Mokbel (among others).

61. As noted below, on this basis, it may be argued that the evidence of Mr
Cooper, relied upon in the prosecution of Mr Mokbel, may have been obtained
in consequence of improper or illegal conduct, and such evidence may
therefore have been liable to exclusion. It is submitted that the absence of any
disclosure meant that Mr Mokbel may have been deprived of any opportunity to
object to the admissibility of this evidence.

62. Further, as set out in case study of | 2t raragraphs 8 to
10, it is submitted that it is open to find that there was a causal link (even if
indirect) between the conduct of Ms Gobbo and Victoria Police which led Mr

72 Exhibit RC0281 ICR3838 (039), 1 July 2006, 349, VPL.2000.0003.1935; Exhibit RC0281 ICR3838
(049), 15 October 2006, 483, VPL.2000.0003.2069; Exhibit RC0281 ICR3838 (070), 14 March 2007,
700, VPL.2000.0003.2286; Exhibit RC0281 ICR3838 (082), 5 June 2007, 880, VPL.2000.0003.2466;
Exhibit RC0281 ICR3838 (103), 3 October 2007, 1261, VPL.2000.0003.2847; Exhibit RC0281 ICR3838
(106), 27 October 2007, 1322, 1323, VPL.2000.0003.2908, VPL.2000.0003.2909; Exhibit RC0281
ICR2958 (012), 5 April 2008, 139, VPL.2000.0003.0879; Exhibit RC0281 ICR2958 (027), 8 July 2008,
481, VPL.2000.0003.1221.

73 Exhibit RC0281 ICR3838 (039), 28 July 2006, 372, VPL.2000.0003.1958; Exhibit RC0281 ICR3838
(052), 2 November 2006, 537, VPL.2000.0003.2123; Exhibit RC0281 ICR3838 (070), 14 March 2007,
700, VPL.2000.0003.2286; Exhibit RC0281 ICR3838 (072), 30 March 2007, 748, VPL.2000.0003.2334;
Exhibit RC0281 ICR3838 (095), 15 August 2007, 1097, VPL.2000.0003.2683; Exhibit RC0281 ICR3838
(105), 18 October 2007, 1309, VPL.2000.0003.2895.

74 Exhibit RC0281 ICR3838 (051), 27 October 2006, 526, VPL.2000.0003.2112; Exhibit RC0281
ICR3838 (070), 15 March 2007, 709, VPL.2000.0003.2295.

75 Un-tendered Office of Public Prosecutions Victoria, Annexure A - Witnesses and Related Accused
Matter Outcomes, 29 May 2020, 1, OPP.0056.0001.0001 @.0001.

76 Un-tendered Office of Public Prosecutions Victoria, Annexure A - Witnesses and Related Accused
Matter Outcomes, 29 May 2020, 3, OPP.0056.0001.0001 @.0003.
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63.

64.

65.

66.

67.

Cooper to agree to assist and co-operate with authorities,

I subsequent decision to do so. On this basis, it may be argued that
the evidence of | 'c'icd upon in the prosecution of Mr
Mokbel, may have been obtained illegally or improperly by virtue of its causal
connection (even if indirect) to the circumstances surrounding Mr Cooper.

If he had been aware of Ms Gobbo’s involvement with Mr Cooper and with
Victoria Police, Mr Mokbel would not have sought legal advice from her, would
not have pleaded guilty to the charges and would have challenged the
admissibility of evidence including the evidence of Mr Cooper..”

Submissions under Terms of Reference 1 and 2 in
relation to Mr Mokbel

It is submitted that it is open to the Commissioner to find that the case of Mr
Mokbel may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

This case is linked to the case of Mr Cooper and accordingly this case study
adopts the detailed analysis of Ms Gobbo’s conduct and police conduct
contained in the Narrative Submissions, Chapter 11.

The extent to which the case of Mr Mokbel may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

68.

69.

70.

First, Category 1A applies in that, between April 2003 and August 2004, Ms
Gobbo acted for Mr Mokbel while she was a human source,® and did not
disclose same to him.st

Secondly, Category 2A82 applies in that evidence relied upon by the
prosecution in Mr Mokbel's case, hamely the evidence of Mr Coopers and the
evidence o ' 2y have been obtained in
consequence of an impropriety or illegality in connection with the use of Ms
Gobbo as a human source by Victoria Police.g

The above conduct by Ms Gobbo under Categories 1A, together with conduct
under Categories 2A, evinces a conflict of interest and may constitute breaches
of her duty to the administration of justice, her duty to the court, her duty to her
client, and her fiduciary duties.s¢

77 Anonymous Submission 033, 5 [19].

8 See Legal Principles Submissions at [249].

79 See above analysis at [55].

80 See Legal Principles Submissions at [20].

81 See Legal Principles Submissions at [239].

82 See Legal Principles Submissions at [249].

83 See above analysis at [4] and [60]-[63].

84 See above analysis at [4] and [62].

85 See Legal Principles Submissions at [196]-[222].

86 See Legal Principles Submissions at [320]-[329] and [307]-[309].
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71.

It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, balil
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. Cases will inevitably turn on their facts as to
whether there was a sufficient connection between the conduct of Ms Gobbo
and Victoria Police members and the conviction upon trial of the accused, or
the accused’s plea of guilty, to potentially result in a substantial miscarriage of
justice.

Conduct of Victoria Police

72.

73.

74.

75.

76.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:8’

72.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Mokbel;

72.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Mokbel, appropriate disclosure
was made; or alternatively

72.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [72.1] were taken, and accordingly there
was the potential for the right of Mr Mokbel to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Mokbel and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.ss

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.

87 See Legal Principles Submissions at [384] and [452]-[457].
88 See Legal Principles Submissions at [380]-[385].
89 See Legal Principles Submissions at [351], [362]-[373].
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77. Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.®°

78. Category 3A°t applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

79. Category 4A* applies in that, as noted above at [69] evidence relied upon by
the prosecution may have been obtained in consequence of an impropriety or
illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.

80. As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

9 See Legal Principles Submissions at [351], [374].
91 See Legal Principles Submissions at [465].
92 See Legal Principles Submissions at [465].
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CASE STUDY: ROMI KARAM

The Relevant Case of Mr Karam

1. The case addressed in this case study arose for consideration as part of Stage
5 in the methodology of Counsel Assisting, which is set out in the Legal
Principles Submissions at [67]-[90] and the related Annexure A. As addressed
in those sections of the submissions, the process of analysis at Stage 5 was
broad and based on the application of limited criteria to identify instances
where Ms Gobbo represented a person upon the disposition of their case, in
circumstances where that person had previously been (or on the date of
disposition was) the subject of communications between Ms Gobbo (in her
capacity as a human source) and members of Victoria Police.

2.  The one relevant case of Mr Karam concerns his convictions before the
Heidelberg Magistrates’ Court on 16 July 2008, for possession of ecstasy,
possessing an imitation general category handgun, possessing ammunition
without licence, and dealing in property suspected of being proceeds of crime. *

3. Mr Karam was sentenced to four months’ imprisonment, wholly suspended for
24 months.2

Ms Gobbo’s Legal Representation of Mr Karam

4, Material before the Commission indicates that Ms Gobbo appeared on behalf
of Mr Karam in relation to the case before the Heidelberg Magistrates’ Court on
16 July 2008.3

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Karam

5. Material before the Commission records that Mr Karam was the subject of
communications between Ms Gobbo (in her capacity as a human source) and
members of Victoria Police, on numerous occasions prior to 16 July 2008.4

1 Un-tendered Victoria Police Criminal History Report, Romi Karam, 14 December 2019, 48-49,
VPL.0099.0193.2701 @.2748-2749.

2 Un-tendered Victoria Police Criminal History Report, Romi Karam, 14 December 2019, 48-49,
VPL.0099.0193.2701 @ .2748-2749.

3 Exhibit RC1841 Magistrates’ Court of Victoria Record Persons represented by Ms Nicola Gobbo, 16
July 2008, 21, MCV.0001.0001.0001 @ .0019.

4 Exhibit RC0281 ICR3838 (110), 14 November 2007, 1401,VPL.2000.0003.2987; Exhibit RC0281
ICR3838 (111), 16 November 2007, 1414, VPL.2000.0003.3000; Exhibit RC0281 ICR3838 (113), 27
November 2007, 1466, VPL.2000.0003.3052; Exhibit RC0281 ICR3838 (116), 20 December 2007,
1534, VPL.2000.0003.3120; Exhibit RC0281 ICR3838 (118), 3 January 2008, 1549,
VPL.2000.0003.3135; Exhibit RC0281 ICR2958 (001), 30 January 2008, 15, VPL.2000.0003.0755;
Exhibit RC0281 ICR2958 (019), 13 May 2008, 296 VPL.2000.0003.3544; Exhibit RC0281 ICR2958
(023), 10 June 2008, 12 June 2008, 409, 425, VPL.2000.0003.1149, VPL.2000.0003.1165; Exhibit
RC0281 ICR2958 (024), 15 June 2008, 435, VPL.2000.0003.1175}; Exhibit RC0281 ICR2958 (029), 25
July 2008, 513, VPL.2000.0003.3750; Exhibit RC0281 ICR2958 (030), 29 July 2008, 5 August 2008,
517, 539, VPL.2000.0003.1257, VPL.2000.0003.1279; Exhibit RC0281 ICR2958 (033), 8 August 2008,
548, VPL.2000.0003.1288; Un-tendered Transcript of meeting between Officer Fox and Officer Sandy
White and Ms Gobbo, 24 April 2008, 125, VPL.0005.0104.1246 @.1370.
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Submissions under Terms of Reference 1 and 2 in relation to
Mr Karam

6.

It is submitted that it is open to the Commissioner to find that the case of Mr
Karam may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

The extent to which the case of Mr Karam may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

8.

10.

11.

First, Category 1A° applies in that, on 16 July 2008,° Ms Gobbo acted for Mr
Karam while she was a human source,” and did not disclose same to him.8

Secondly, Category 1B° applies in that, before and/or during the period that Ms
Gobbo acted for Mr Karam in relation to the case, she provided information in
relation to him to members of Victoria Police.°

The above conduct by Ms Gobbo under Categories 1A and 1B, evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.

It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

12.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:12

5 See Legal Principles Submissions at [249].

6 See above analysis at [4]

7 See Legal Principles Submissions at [20].

8 See Legal Principles Submissions at [239].

9 See Legal Principles Submissions at [249].

10 See above analysis at [5]

11 See Legal Principles Submissions at [320]-[329] and [307]-[309].
12 See Legal Principles Submissions at [384] and [452]-[457].
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13.

14.

15.

16.

17.

18.

19.

20.

12.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Karam;

12.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Karam, appropriate disclosure
was made; or alternatively

12.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [12.1] were taken, and accordingly there
was the potential for the right of Mr Karam to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Karam and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.:3

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.4

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
conviction.1s

Category 3A! applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.'”

Category 3B applies in that, before and/or during the period Ms Gobbo acted
for Mr Karam, she provided information in relation to him to members of
Victoria Police,* and there was non-disclosure of same, and a failure to take
any steps to have potential issues of public interest immunity or matters of
state considered by the DPP or the VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police

13 See Legal Principles Submissions at [380]-[385].

14 See Legal Principles Submissions at [351], [362]-[373].
15 See Legal Principles Submissions at [351], [374].

16 See Legal Principles Submissions at [465].

17 See Legal Principles Submissions at [351], [374].

18 See Legal Principles Submissions at [465].

19 See above analysis at [5].
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members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.
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CASE STUDY: NABIL KARAM

The Relevant Case of Mr Karam

1. The one relevant case of Mr Karam concerns his conviction before the County
Court in 2016 for one charge of trafficking in a drug of dependence in a large
commercial quantity.t

2. The offending occurred between 1 December 2012 and 13 June 2013.2 Mr
Karam was arrested on 13 June 2013.3

3.  Mr Karam pleaded guilty,* and was sentenced on 8 July 2016 to four and a half
years’ imprisonment, with a non-parole period of two years.®

Ms Gobbo’s Legal Representation of Mr Karam

4.  There are no formal records of Ms Gobbo’s representation of Mr Karam.
However, in an anonymous submission to the Commission, it is said that Ms
Gobbo:

4.1. provided him with legal advice on the night of his arrest before taking
part in a police interview;

4.2. continued to provide legal advice, took copies of his summary and brief
and formulated defence strategies; and

4.3. advised him to plead guilty “against [his] better judgement”. ¢

5.  Onthe basis of other evidence before the Commission as to the tendency of
Ms Gobbo to represent clients in an informal manner?, it is probable that Ms
Gobbo represented Mr Karam at some point after his arrest on 13 June 2013.

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Karam

6.  The period of Mr Karam’s offending post-dates the Loricated database records
produced by Victoria Police to the Commission. However, material before the
Commission indicates that Mr Karam was the subject of information provided

1 See Un-tendered Indictment No C1309093, DPP v Nabil Karam and Fedele D’Amico
[0OPP.0053.0001.0008_0003]; Un-tendered Reasons for Sentence DPP v Nabil Karam [2016] VCC 970
(Unreported, County Court of Victoria, Judge Allen, 8 July 2016 2004), [1], COR.1027.0001.0007
@.0002

2 See Un-tendered Reasons for Sentence DPP v Nabil Karam [2016] VCC 970 (Unreported, County
Court of Victoria, Judge Allen, 8 July 2016 2004), [1], COR.1027.0001.0007 @.0002.

3 See Un-tendered Reasons for Sentence DPP v Nabil Karam [2016] VCC 970 (Unreported, County
Court of Victoria, Judge Allen, 8 July 2016 2004), [51], COR.1027.0001.0007 @.0014.

4 See Un-tendered Reasons for Sentence DPP v Nabil Karam [2016] VCC 970 (Unreported, County
Court of Victoria, Judge Allen, 8 July 2016 2004), [1], COR.1027.0001.0007 @.0002.

5 Un-tendered Reasons for Sentence DPP v Nabil Karam [2016] VCC 970 (Unreported, County Court of
Victoria, Judge Allen, 8 July 2016 2004), [84], COR.1027.0001.0007 @.0024.

6 Anonymous submission 148.

7 See, eg, Case Study of Horty Mokbel, Milad Mokbel, Zlate Cvetanovski, Faruk Orman, Carl Williams.
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by Ms Gobbo to police on numerous occasions between 2005 and 2009,8
including in relation to his involvement in trafficking,® and his association with
co-accused Antonio Sergi.0

Submissions to the Commission regarding Mr Karam

7. In an anonymous submission to the Commission, it is asserted that Mr Karam’s
case was affected due to the alleged involvement of an informer, suspected to
be Ms Gobbo, in the obtaining of the warrants for the telephone intercept and
listening devices used in evidence

8.  On the basis of material reviewed before the Commission it is not possible to
make a finding whether or not such a submission is made out, however, it is
open to find that the general submission that his case may have been affected
is made out, for the reasons below.

Submissions under Terms of Reference 1 and 2 in relation to
Mr Karam

9. It is submitted that it is open to the Commissioner to find that the case of Mr
Karam may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about, and the recruitment, management and handling of Ms
Gobbo as a human source.

10. The extent to which the case of Mr Karam may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

11. First, Category 1A applies in that, between 13 June 2013 and July 2016,'2 Ms
Gobbo acted for Mr Karam while she was a human source,?® and did not
disclose same to him.24

12. Secondly, Category 1B applies in that, prior to the period that Ms Gobbo
acted for Mr Karam in relation to the case, Ms Gobbo provided information in
relation to him to members of Victoria Police,® and did not disclose same to
him.

8 See, eg, Exhibit RC0281 ICR3838 (014), 24 January 2006, VPL.2000.0003.1717; Exhibit RC0281
ICR3838 (018), 10 February 2006, VPL.2000.0003.1736.

9 See, eg, Exhibit RC0281 ICR2958 (052), 4 January 2009, VPL.2000.0003.1546.

10 See, eg, Exhibit RC0281 ICR3838 (111), 16 November 2007, VPL.2000.0003.3000; See also Un-
tendered Reasons for Sentence DPP v Nabil Karam [2016] VCC 970 (Unreported, County Court of

Victoria, Judge Allen, 8 July 2016 2004), [29], COR.1027.0001.0007 @.0006 .

11 See Legal Principles Submissions at [249].

12 See above analysis at [5].

13 See Legal Principles Submissions at [20].

14 See Legal Principles Submissions at [239].

15 See Legal Principles Submissions at [249].

16 See above analysis at [6].
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13.

14.

The above conduct by Ms Gobbo under Categories 1A and 1B, evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.’

It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, balil
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused'’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

15.

16.

17.

18.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:8

15.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Karam;

15.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Karam, appropriate disclosure
was made; or alternatively

15.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [15.1] were taken, and accordingly there
was the potential for the right of Mr Karam to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Karam and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.2®

17 See Legal Principles Submissions at [320]-[329] and [307]-[309].

18 See Legal Principles Submissions at [384] and [452]-[457].
19 See Legal Principles Submissions at [380]-[385].
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19.

20.

21.

22.

23.

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.

Category 3A2 applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B= applies in that, prior to the period that Ms Gobbo acted for Mr
Karam in relation to the case, Ms Gobbo provided information in relation to him
to members of Victoria Police,?* and there was non-disclosure of same, and a
failure to take any steps to have potential issues of public interest immunity or
matters of state considered by the DPP or the VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

20 See Legal Principles Submissions at [351], [362]-[373].
21 See Legal Principles Submissions at [351], [374].

22 See Legal Principles Submissions at [465].

23 See Legal Principles Submissions at [465].

24 See above analysis at [6].
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CASE STUDY: STEPHEN JOHN
KAVANAGH

The Relevant Case of Mr Kavanagh

1. The one relevant case of Mr Kavanagh concerns his conviction before the
County Court in February 2007 for two counts of trafficking in a drug of
dependence, one count of stealing shipping containers, one count of
dishonestly handling stolen goods, one count of possessing a drug of
dependence, and one count of intending to pervert the course of public justice.:

2. Mr Kavanagh pleaded guilty? and was sentenced to a total effective sentence of
seven years and nine months’ imprisonment with a non-parole period of five
years.® The court made ancillary orders including forfeiture and disposal orders
in relation to the accoutrements and proceeds of his offending.4

Ms Gobbo’s Legal Representation of Mr Kavanagh

3.  Material before the Commission indicates Ms Gobbo acted for Mr Kavanagh on
one occasion in relation to the case. On 30 January 2007, Ms Gobbo appeared
for Mr Kavanagh in a plea.s This is corroborated by the record of her
appearance on the reasons for sentence.¢ Further, other material records that
on 9 February 2007, Ms Gobbo marked fees for a brief to settle a plea
including all conferences, mentions, defence reply and reading material in the
matter of The Queen v Stephen Kavanagh.”

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Kavanagh

4, Material before the Commission records that Ms Gobbo provided information in
relation to Mr Kavanagh on a number of occasions.

5. On 31 July 2006, she is recorded as informing her handler Mr Peter Smith that
she had conferred with Mr Kavanagh, and of her observations in relation to his

1 Un-tendered Presentment No C0303618.2, The Queen v Dean Barry Erdman, Stephen John
Kavanagh and Jake Simmons (2006), OPP.0054.0001.0001 @.0016; Un-tendered Reasons for
Sentence, R v Kavanagh, Stephen John [2007] VCC 1830 (Unreported, County Court of Victoria, Judge
Wood, 6 February 2007), [1]-[2], OPP.0054.0001.0001 @.0115.

2 Un-tendered Reasons for Sentence, R v Kavanagh, Stephen John [2007] VCC 1830 (Unreported,
County Court of Victoria, Judge Wood, 6 February 2007), [1]-[2], OPP.0054.0001.0001 @.0115.

3 Un-tendered Reasons for Sentence, R v Kavanagh, Stephen John [2007] VCC 1830 (Unreported,
County Court of Victoria, Judge Wood, 6 February 2007), [46], OPP.0054.0001.0001 @.0130.

4 Un-tendered Reasons for Sentence, R v Kavanagh, Stephen John [2007] VCC 1830 (Unreported,
County Court of Victoria, Judge Wood, 6 February 2007), [48], OPP.0054.0001.0001 @.0131.

5 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 30 January 2007, 46, OPP.0001.0004.0025 @.0046; Exhibit RC1898 Office of Public
Prosecutions Victoria, PRISM database list of appearances by Ms Nicola Gobbo, 30 January 2002, 60,
OPP.0001.0004.0025 @.0047.

6 Un-tendered Reasons for Sentence, R v Kavanagh, Stephen John [2007] VCC 1830 (Unreported,
County Court of Victoria, Judge Wood, 6 February 2007), OPP.0054.0001.0001 @.0114.

7 Exhibit RC1568 Ms Gobbo fee book 02, 9 February 2007, 104, MIN.5000.7000.0103 @.0104
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offending and related-accused. & The record makes the note that Mr Kavanagh
is Ms Gobbo’s client, and that Mr Sandy White and Mr James (Jim) O’Brien
were subsequently advised of the information provided.® Ms Gobbo is later
recorded as informing Mr Anderson of her suspicions about Mr Kavanagh’s
criminal activities and associates,® and possible police corruption in his brief of
evidence.!* Police records also indicate that she provided Mr Green with
general procedural updates.!2

Submissions under Terms of Reference 1 and 2 in relation to
Mr Kavanagh

6. It is submitted that it is open to the Commissioner to find that the case of Mr
Kavanagh may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

7.  The extent to which the case of Mr Kavanagh may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

8. First, Category 1A applies in that, in January 2007, Ms Gobbo acted for Mr
Kavanagh while she was a human source,*s and did not disclose same to him.16

9.  Secondly, Category 1B applies in that, before and during the period that Ms
Gobbo acted for Mr Kavanagh in relation to the case, she provided information
in relation to him to members of Victoria Police.®

10. The above conduct by Ms Gobbo under Categories 1A and 1B, evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.®

11. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by Counsel Assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the

8 Exhibit RC0281 ICR3838 (039), 31 July 2006, 489, VPL.2000.0003.1963.
9 Exhibit RC0281 ICR3838 (039), 31 July 2006, 489, VPL.2000.0003.1963.
10 Exhibit RC0281 ICR3838 (049), 16 October 2006, VPL.2000.0003.2070.
11 Exhibit RC0281 ICR3838 (052), 9 November 2006, VPL.2000.0003.2133.
12 See also Exhibit RC0281 ICR3838 (052), 29 January 2007, VPL.2000.0003.2204-5.
13 See Legal Principles Submissions at [249].

14 See above at [3].

15 See Legal Principles Submissions at [20].

16 See Legal Principles Submissions at [239].

17 See Legal Principles Submissions at [249].

18 See above at [5].

19 See Legal Principles Submissions at [320]-[329].
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conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

12.

13.

14.

15.

16.

17.

18.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:?°

12.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Kavanagh;

12.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Kavanagh, appropriate disclosure
was made; or alternatively

12.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [12.1] were taken, and accordingly there
was the potential for the right of Mr Kavanagh to a fair trial to have been
interfered with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Kavanagh and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.2

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.22

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after guilty
plea.z

Category 3A2 applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

20 See Legal Principles Submissions at [384] and [452]-[457].
21 See Legal Principles Submissions at [380]-[385].

22 See Legal Principles Submissions at [351], [362]-[373].

23 See Legal Principles Submissions at [351], [374].

24 See Legal Principles Submissions at [351], [374].
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19. Category 3B applies in that, before and during the period that Ms Gobbo
acted for Mr Kavanagh in relation to the case, she provided information in
relation to him to members of Victoria Police,?¢ and there was non-disclosure of
same, and a failure to take any steps to have potential issues of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.

20. As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

25 See Legal Principles Submissions at [465].
26 See above at [5].
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The Relevant Case of Mr KELVIN

1. The one relevant case of Mr Kelvin arose from Operation Posse,! and
concerned his plea of guilty and sentence in the County Court on Jjii
I 2008 for one charge of trafficking in a commercial quantity of
methylamphetamine between | 2004 and ] 2006. In brief
terms, the offences arose from Mr Kelvin’s involvement in drug trafficking

activities with |l in relation to a premises in |GG

2. On 2006, Mr Kelvin was arrested, following a search at the premises.*
He was released pending further investigation and arrested again on |l
2007.5 The prosecution case against Mr Kelvin included reliance upon the
evidence of Mr Cooper.¢ The informant in the case was Mr Graham Evans.”
Other notable members of police involved in the prosecution as police
witnesses included Mr Paul Rowe, Mr Craig Hayes, and Mr Dale Flynn.g

3. In I 2007, committal proceedings were conducted before the
Magistrates’ Court.° On | 2008, Mr Kelvin was convicted and
sentenced in the County Court to a total effective term of imprisonment of il
years, wholly suspended for a period of jjjjiij years.*® That sentence
incorporated a discount that Mr Kelvin received by reason of his assistance to
and co-operation with the authorities. In particular, the sentencing judge noted
that he made statements to police, dated Jjjj August 2008, and gave an
undertaking to give evidence in accordance with them.1

1 See Chapters 10 and 11 of the Narrative Submissions. See also Untendered ‘Bail Application Notes,
I | OPP.0095.0001.0020 @.0009.

2 See Un-tendered Presentment No. C0705675.1, The Queen v Mr Kelvin and |- 2008, 1-4,
OPP.0095.0001.0020 @.0005-.0008; Un-tendered Reasons for sentence, R v Mr Kelvin &
[2008] VCC 1123, 1 [1], OPP.0095.0001.0020 @.0037.

3 Un-tendered Reasons for sentence, R v Mr Kelvin & |l [2008] VCC 1123, 1, 2 [1]-[4],
OPP.0095.0001.0020 @.0037, 0038.

4 Un-tendered Reasons for sentence, R v Mr Kelvin & | . [2008] VCC 1123, 2 [4],
OPP.0095.0001.0020 @.0038.

5 Un-tendered Reasons for sentence, R v Mr Kelvin & | . [2008] VCC 1123, 2 [4],
OPP.0095.0001.0020 @.0038.

6 S See Un-tendered Presentment No. C0705675.1, The Queen v Mr Kelvin and |l . 2008. 3,
OPP.0095.0001.0020 @.0007; Un-tendered Statement 37 of Mr Cooper, 11 May 2007, 101-102,
OPP.0050.0002.0007 @.0266-.0267; Un-tendered Office of Public Prosecutions Victoria, ‘Annexure A —
Witnesses and Related Accused Matter Outcomes’ 29 May 2020, 2 OPP.0056.0001.0001.

7 See Un-tendered Bail Variation Order (Magistrates’ Court of Victoria, Magistrate Bakos 31 July 2007)
1, OPP.0095.0001.0020 @.0014; Un-tendered Presentment No. C0705675.1, The Queen v Mr Kelvin
and I 2008, 4, OPP.0095.0001.0020 @.0008.

8 See Un-tendered Presentment No. C0705675.1, The Queen v Mr Kelvin and |l . 2008, 4,
OPP.0095.0001.0020 @.0008.

% See Un-tendered Reasons for sentence, R v Mr Kelvin & |l [2008] VCC 1123, 3 [9],
OPP.0095.0001.0020 @.0039; See also Un-tendered Crown Summary for Case Conference, The
Queen v Mr Kelvin, and . 1. OPP.0095.0001.0020 @.0020.

10 See Un-tendered Reasons for sentence, R v Mr Kelvin & | . [2008] VCC 1123, 4 [12],
OPP.0095.0001.0020 @.0040.

11 See Un-tendered Reasons for sentence, R v Mr Kelvin & | [2008] VCC 1123, 4 [11]-[12], 5
[14], OPP.0095.0001.0020 @.0040-.0041.
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Whether Ms Gobbo Acted as Mr Kelvin’s Lawyer

4.  There is no evidence before the Commission to suggest that Ms Gobbo acted
as a lawyer for Mr Kelvin in relation to the impugned case.

The Use of Ms Gobbo as a Human Source in relation to Mr
Kelvin

Relevant Conduct in relation to Mr Cooper

5.  While there is no evidence to suggest that Ms Gobbo provided Victoria Police
with any information about Mr Kelvin, the conduct of Ms Gobbo and various
members of Victoria Police in relation to Mr Cooper is relevant to an
assessment of Mr Kelvin’s matter. As set out in the Narrative Submissions at
Chapter 11, it is submitted that the conduct of Ms Gobbo and members of
Victoria Police in relation to Mr Cooper may have been improper or unlawful. In
particular, for the reasons set out in that section of the submissions, it is
submitted that such conduct led to, inter alia:

5.1. the discovery of the offending the subject of Operation Posse;
5.2. Mr Cooper being arrested in Operation Posse;

5.3. Mr Cooper deciding to agree to co-operate with and assist the
authorities, including by making statements implicating others and
undertaking to give evidence in subsequent prosecutions; and (it
follows)

5.4. the evidence of Mr Cooper being relied upon in the prosecution of Mr
Kelvin (among others).

6.  As noted below, on this basis, it may be argued that the evidence of Mr
Cooper, relied upon in the prosecution of Mr Kelvin, may have been obtained in
consequence of improper or illegal conduct, and such evidence may therefore
have been liable to exclusion. It is submitted that the absence of any disclosure
meant that Mr Kelvin may have been deprived of any opportunity to object to
the admissibility of this evidence.

The Circumstances of Mr Kelvin Agreeing to Co-Operate with and Assist
Authorities

7.  As noted above, upon his plea hearing, Mr Kelvin gave evidence that
statements made by him on Jjjj August 2008 to the police were true and he
undertook to give evidence in accordance with them when called upon to do
s0.12 On the basis of his co-operation with and assistance to the authorities, he
received a discount in sentence.3

8.  While there is no evidence to suggest that Ms Gobbo played a direct role in Mr
Kelvin’s decision to co-operate with and assist authorities, it is submitted that it
is open to infer, based on the surrounding circumstances, that his decision to
do so may have been influenced by the course that Mr Cooper took. It appears
from the above that Mr Kelvin’s decision to co-operate with and assist

12 See Un-tendered Reasons for sentence, R v Mr Kelvin & . [2008] VCC 1123, 4 [11]-[12], 5
[14], OPP.0095.0001.0020 @.0040-.0041.
13 See Un-tendered Reasons for sentence, R v Mr Kelvin S [2008] VCC 1123, 4 [11]-[12], 5
[14], OPP.0095.0001.0020 @.0040-.0041.
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authorities was made in the context of facing prosecution for offending in
Operation Posse (which prosecution included reliance upon the evidence of Mr
Cooper). In these circumstances, it is open to reason that, but for Mr Cooper’s
decision to co-operate with and assist the authorities (which may have been
obtained by way of improper or illegal conduct of Ms Gobbo and members of
Victoria Police, as addressed in the Narrative Submissions at Chapter 11), Mr
Kelvin would not have made statements and given an undertaking to give
evidence in any subsequent prosecutions.

9. Based on the foregoing, it is submitted that it is open to find that there may
have been a causal link (even if indirect) between the conduct of Ms Gobbo
and Victoria Police that led Mr Cooper to agree to assist and co-operate with
authorities, and Mr Kelvin’s subsequent decision to do so. On this basis, it may
be argued that the evidence and assistance which Mr Kelvin gave, and which
was relied upon in subsequent proceedings, may have been obtained illegally
or improperly by virtue of its causal connection (albeit indirect) to the
circumstances surrounding Mr Cooper. Whilst this point does not alter the ways
in which Mr Kelvin’s case may have been affected, it does have a flow-on effect
in subsequent matters in which the evidence of Mr Kelvin was relied upon.

10. Itis important to recognise that, as noted in the Legal Principles Submissions
at [191]-[222], the assessment of the requisite causal connection, as part of the
broader considerations under section 138 of the Evidence Act 2008 (Vic), is a
matter for the courts. While the chain of causation may be indirect or arise
through various steps and still enliven section 138,14 where the causal link is
“tenuous’, this may affect the balancing exercise under section 138(3) and the
decision as to whether the evidence should be admitted or excluded.*

Submissions under Terms of Reference 1 and 2 in relation to
Mr Kelvin

11. Itis submitted that it is open to the Commissioner to find that the case of Mr
Kelvin may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

12. This case is linked to the case of Mr Cooper and accordingly this case study
adopts the detailed analysis of Ms Gobbo’s conduct and police conduct
contained in the Narrative Submissions, Chapter 11.

13. The extent to which the case of Mr Kelvin may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

14. Category 2A applies in that evidence relied upon by the prosecution in the
case against Mr Kelvin, namely the evidence of Mr Cooper,” may have been

14 See Legal Principles Submissions at [210].
15 See Legal Principles Submissions at [222].
16 See Legal Principles Submissions at [249].
17 See [2], and [5]-[6] above.
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15.

obtained in consequence of an impropriety or illegality in connection with the
use of Ms Gobbo as a human source by Victoria Police.:®

Cases will inevitably turn on their facts as to whether there was a sufficient
connection between the conduct of Ms Gobbo and Victoria Police members
and the conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

16.

17.

18.

19.

20.

21.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:*°

16.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Kelvin;

16.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Kelvin, appropriate disclosure
was made; or alternatively

16.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [16.1] were taken, and accordingly there
was the potential for the right of Mr Kelvin to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Kelvin and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.2°

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.z

18 See Legal Principles Submissions at [196]-[222].

19 See Legal Principles Submissions at [384] and [452]-[457].
20 See Legal Principles Submissions at [380]-[385].

21 See Legal Principles Submissions at [351], [362]-[373].

22 See Legal Principles Submissions at [351], [374].
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22.

23.

24.

Category 4Az applies in that, as noted above at [14], evidence relied upon by
the prosecution may have been obtained in consequence of an impropriety or
illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.

Category 4B applies in that there was the above conduct, and there was non-
disclosure of same, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

23 See Legal Principles Submissions at [465].
24 See Legal Principles Submissions at [465].
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The Relevant Case of Mr Kearney

1. The one relevant case of Mr Kearney arose from Operation Posse,* and
concerned his plea of guilty and sentence in the County Court on Jjii
I 2008 for one charge of trafficking in a commercial quantity of
methylamphetamine between | 2005 and ] 2006. In brief
terms, the offences arose from Mr Kearney’s involvement in drug trafficking

activities with |l in relation to a premises in |GG

2. OnNEEEE ' Kearney was arrested, following a search at the premises.
4 The prosecution case against Mr Kearney included reliance upon the
evidence of Mr Cooper.® The informant in the case was Mr Graham Evans.¢
Other notable members of police involved in the prosecution as police
witnesses included Mr Paul Rowe, Mr Craig Hayes, and Mr Dale Flynn.”

3. In I 2007, committal proceedings were conducted before the
Magistrates’ Court.t On | 2008, Mr Kearney was convicted and
sentenced to a total effective term of imprisonment of j months, wholly
suspended for a period of ] years.® That sentence incorporated a discount
that Mr Kearney received by reason of his assistance to and co-operation with
the authorities. In particular, the sentencing judge noted that he had made
statements to police, dated Jiil] 2006 and | 2008, and gave an
undertaking to give evidence in accordance with them.1°

1 See Chapters 10 and 11 of the Narrative Submissions. See also Un-tendered ‘Bail Application Notes,
Mr Kearney and il - 1. OPP.0095.0001.0021 @.0009.

2 See Un-tendered Presentment No. C0705675.1, The Queen v and Mr Kearney, 2008, 1-4,
OPP.0095.0001.0021 @.0005-.0008; Un-tendered Reasons for sentence, R Vil & Mr Kearney,
[2008] VCC 1123, 6 [24], OPP.0095.0001.0021 @.0042.

3 Un-tendered Reasons for sentence, R Vil & Mr Kearney, [2008] VCC 1123, 1-2 [1]-[4], 6-7
[24]-[26], OPP.0095.0001.0021 @.0037, .0038, .0042, .0043.

4 Un-tendered Reasons for sentence, R v I & Mr Kearney, [2008] VCC 1123, 2 [4], 7 [27],
OPP.0095.0001.0021 @.0038, .0043.

5 See Un-tendered Presentment No. C0705675.1, The Queen v il & Mr Kearney, 2008, 3,
OPP.0095.0001.0021 @.0007; Un-tendered Statement 37 of Mr Cooper, 11 May 2007, 101-102,
OPP.0050.0002.0007 @.0266-.0267; Un-tendered Office of Public Prosecutions Victoria, ‘Annexure A —
Witnesses and Related Accused Matter Outcomes’ 29 May 2020, 2 OPP.0056.0001.0001 @.0002.

5 See Un-tendered Bail Variation Order (Magistrates’ Court of Victoria, Magistrate ] 31 July 2007)
1, OPP.0095.0001.0021 @.0014; See also Un-tendered Presentment No. C0705675.1, The Queen v Mr
I and Mr Kearney, 2008, 4, OPP.0095.0001.0021 @.0008.

" See Untendered Presentment No. C0705675.1, The Queen v il and Mr Kearney, 2008, 4,
OPP.0095.0001.0021 @.0008.

8 See Un-tendered Reasons for sentence, R v |l & Mr Kearney, [2008] VCC 1123, 7 [27],
OPP.0095.0001.0021 @.0043; See also Un-tendered Crown Summary for Case Conference, The
Queen v 2nd Mr Kearney, 1, OPP.0095.0001.0021 @.0030.

9 See Un-tendered Reasons for sentence, R v il and Mr Kearney, [2008] VCC 1123, 8 [30],
OPP.0095.0001.0021 @.0044.

10 See Un-tendered Reasons for sentence, R v il and Mr Kearney, [2008] VCC 1123, 8 [30],
OPP.0095.0001.0021 @.0044.
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Whether Ms Gobbo Acted as Mr Kearney’s Lawyer

4.  Whether Ms Gobbo acted as Mr Kearney’s lawyer is discussed in the following
paragraph.

5.  There is no evidence before the Commission to suggest that Ms Gobbo acted
as a lawyer for Mr Kearney in relation to the impugned case.

The Use of Ms Gobbo as a Human Source in relation to Mr
Kearney

Relevant Conduct in relation to Mr Cooper

6.  While there is no evidence to suggest that Ms Gobbo provided Victoria Police
with any information about Mr Kearney, the conduct of Ms Gobbo and various
members of Victoria Police in relation to Mr Cooper is relevant to an
assessment of Mr Kearney’s matter. As set out in the Narrative Submissions at
Chapter 11, it is submitted that the conduct of Ms Gobbo and members of
Victoria Police in relation to Mr Cooper may have been improper or unlawful. In
particular, for the reasons set out in that section of the submissions, it is
submitted that such conduct led to, inter alia:

6.1. the discovery of the offending the subject of Operation Posse;
6.2. Mr Cooper being arrested in Operation Posse;

6.3. Mr Cooper deciding to agree to co-operate with and assist the
authorities, including by making statements implicating others and
undertaking to give evidence in subsequent prosecutions; and (it
follows)

6.4. the evidence of Mr Cooper being relied upon in the prosecution of Mr
Kearney (among others).

7.  As noted below, on this basis, it may be argued that the evidence of Mr
Cooper, relied upon in the prosecution of Mr Kearney, may have been obtained
in consequence of improper or illegal conduct, and such evidence may
therefore have been liable to exclusion. It is submitted that the absence of any
disclosure meant that Mr Kearney may have been deprived of any opportunity
to object to the admissibility of this evidence.

The Circumstances of Mr Kearney Agreeing to Co-Operate with and Assist
Authorities

8.  As noted above, upon his plea hearing, Mr Kearney gave evidence that
statements made by him on |l 2006 anc 2008 to the police
were true and he undertook to give evidence in accordance with them when
called upon to do so.1* On the basis of his co-operation with and assistance to
the authorities, he received a discount in sentence.!?

9.  While there is no evidence to suggest that Ms Gobbo played a direct role in Mr
Kearney’s decision to co-operate with and assist authorities, based on the

11 See Un-tendered Reasons for sentence, R v I & Mr Kearney, [2008] VCC 1123, 7 [27], [30],
[32] OPP.0095.0001.0021 @.0043.
12 See Un-tendered Reasons for sentence, R v I & Mr Kearney, [2008] VCC 1123, 7 [27], [30],
[32] OPP.0095.0001.0021 @.0043.

353|Page



This submission has been redacted due to a range of non-publication claims. These claims are yet to be resolved.

10.

11.

surrounding circumstances, it is submitted that it is open to infer that his
decision to do so may have been influenced by the course that Mr Cooper took.
It appears from the above that Mr Kearney decision to co-operate with and
assist authorities was made in the context of facing prosecution for offending in
Operation Posse (which prosecution included reliance upon the evidence of Mr
Cooper). In these circumstances, it may be open to reason that, but for Mr
Cooper’s decision to co-operate with and assist the authorities (which may
have been obtained by way of improper or illegal conduct of Ms Gobbo and
members of Victoria Police, as addressed in the Narrative Submissions at
Chapter 11), Mr Kearney would not have made statements and given an
undertaking to give evidence in any subsequent prosecutions.

Based on the foregoing, it is submitted that it is open to find that there may
have been a causal link (even if indirect) between the conduct of Ms Gobbo
and Victoria Police that led Mr Cooper to agree to assist and co-operate with
authorities, and Mr Kearney’s subsequent decision to do so. On this basis, it
may be argued that the evidence and assistance which Mr Kearney gave, and
which was relied upon in subsequent proceedings, may have been obtained
illegally or improperly by virtue of its causal connection (albeit indirect) to the
circumstances surrounding Mr Cooper. Whilst this point does not alter the ways
in which Mr Kearney’s case may have been affected, it does have a flow-on
effect in subsequent matters in which the evidence of Mr Kearney was relied
upon.3

It is important to recognise that, as noted in the Legal Principles Submissions
at [191]-[222], the assessment of the requisite causal connection, as part of the
broader considerations under section 138 of the Evidence Act 2008 (Vic), is a
matter for the courts. While the chain of causation may be indirect or arise
through various steps and still enliven section 138,14 where the causal link is
“tenuous”, this may affect the balancing exercise under section 138(3) and the
decision as to whether the evidence should be admitted or excluded.s

Submissions under the Terms of Reference in relation to Mr
Kearney

12.

13.

14.

It is submitted that it is open to the Commissioner to find that the case of Mr
Kearney may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

This case is linked to the case of Mr Cooper and accordingly this case study
adopts the detailed analysis of Ms Gobbo’s conduct and police conduct
contained in the Narrative Submissions, Chapter 11.

The extent to which the case of Mr Kearney may have been affected can be
measured by virtue of the following matters.

13 See, eg, the case studies of Stephen Gavanas, Mohammed Kodhr, Horty Mokbel, and Zlate
Cvetanovski.

14 See Legal Principles Submissions at [210].

15 See Legal Principles Submissions at [222].
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Conduct of Ms Gobbo

15.

16.

Category 2A! applies in that evidence relied upon by the prosecution in the
case against Mr Kearney, nhamely the evidence of Mr Cooper,'” may have been
obtained in consequence of an impropriety or illegality in connection with the
use of Ms Gobbo as a human source by Victoria Police.t®

Cases will inevitably turn on their facts as to whether there was a sufficient
connection between the conduct of Ms Gobbo and Victoria Police members
and the conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

17.

18.

19.

20.

21.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:1°

17.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Kearney;

17.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Kearney, appropriate disclosure
was made; or alternatively

17.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [17.1] were taken, and accordingly there
was the potential for the right of Mr Kearney to a fair trial to have been
interfered with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Kearney and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Palice, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.2°

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.

16 See Legal Principles Submissions at [249].

17 See [2], and [5]-[6] above.

18 See Legal Principles Submissions at [196]-[222].

19 See Legal Principles Submissions at [384] and [452]-[457].
20 See Legal Principles Submissions at [380]-[385].

21 See Legal Principles Submissions at [351], [362]-[373].
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22.

23.

24,

25.

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.2

Category 4Az applies in that, as noted above at [15], evidence relied upon by
the prosecution may have been obtained in consequence of an impropriety or
illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.

Category 4B applies in that there was the above conduct, and there was non-
disclosure of same, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

22 See Legal Principles Submissions at [351], [374].
23 See Legal Principles Submissions at [465].
24 See Legal Principles Submissions at [465].
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The Relevant Case of Mr Keene

1. The one relevant case of Mr Keene arose from Operation Posse,* and
concerned his conviction and sentence before the County Court on 23 June
2008 in relation to one charge of attempting to traffick in a drug of dependence
namely methylamphetamine on 25 April 2006.2

2.  The charge concerned Mr Keene’s involvement, on 25 April 2006, in attempting
to traffick methylamphetamine together with Mr Milad Mokbel.2 On that day, Mr
Cooper, I Cclivered five I rackages,
purporting to contain methylamphetamine, to Mr Milad Mokbel’s residence in
Brunswick.* Mr Keene was present at the residence at the time of the delivery,
allegedly in order to assist Mr Milad Mokbel in the handling of the packages.®
During the delivery, members of Victoria Police executed a search warrant.s

3. Following the execution of the search warrant on 25 April 2006, Mr Keene was
taken into police custody, where he provided a version of events consistent
with innocence.” He was then released pending further enquiries.?

4.  On 16 June 2006, Mr Keene was again arrested by members of the Purana
Taskforce and interviewed in relation to the events of 25 April 2006. ° He
declined to answer any questions but provided a forensic sample.t°

5.  On 18 August 2006, after receiving DNA analysis results in relation to a pair of
gloves allegedly worn by Mr Keene on 26 April 2006 and which were seized at
the residence, members of Victoria Police again interviewed him.'* He again

1 See Chapter 11 in Narrative Submissions concerning Cooper and Operation Posse.

2 See: Un-tendered Presentment No. U01990298, R v Mr Keene, 2008, 7, RCMPI.0070.0001.0007 @
.0002-.0008; Un-tendered Reasons for Sentence, R v Mr Keene [2019] VCC (unrevised), 23 June 2008,
6 [1]-[2], COR.1011.0001.0048 @.0002.

3 Reasons for Sentence, R v Mr Keene [2019] VCC (unrevised), 23 June 2008, 2-3 [2]-[23],
COR.1011.0001.0048 @ 0002-3

4 Un-tendered Reasons for Sentence, R v Mr Keene [2019] VCC (unrevised), 23 June 2008, 6 [2],
COR.1011.0001.0048 @.0002.

5 Un-tendered, R v Mr Keene [2019] VCC (unrevised), 23 June 2008, 2-3 [3], COR.1011.0001.0048 @
.0002-3

6 See Un-tendered Reasons for Sentence, R v Mr Keene [2019] VCC (unrevised), 23 June 2008, 2-4
[2]-[7], COR.1011.0001.0048 @.0002-4.

7 See Un-tendered Reasons for Sentence, R v Mr Keene [2019] VCC (unrevised), 23 June 2008, 4 [7]-
[8], COR.1011.0001.0048 @.0004 [7]-[8].

8 See Un-tendered Reasons for Sentence, R v Mr Keene [2019] VCC (unrevised), 23 June 2008, 4 [7]-
[8], COR.1011.0001.0048 @.0004.

|
.
e
I '/ "er¢ it is suggested
that these events took place on 17 June 2006.

10 See Un-tendered Reasons for Sentence, R v Mr Keene [2019] VCC (unrevised), 23 June 2008, 4 [9],
COR.1011.0001.0048 @.0004.

11 See Un-tendered Reasons for Sentence, R v Mr Keene [2019] VCC (unrevised), 12 4 [6], [9], 23 June
2008, COR.1011.0001.0048 @.0004.
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exercised his right to silence.’? He was subsequently charged with the
offending.:3

6.  The prosecution case against Mr Keene included reliance upon the evidence of
Mr Cooper" ™ B ¢ Reliance was also placed
upon DNA analysis results from the pair of latex gloves described above.’

7. The informant in the case wagMr Kelly .18 Other notable members of
police involved in the prosecution as police witnesses included Mr Dale Flynn,
Mr Tim Johns, Mr Boris Buick, Mr James (Jim) O’Brien, and Mr James
Coghlan.

8. Ultimately, on 9 May 2008, Mr Keene pleaded guilty to the offending in the
County Court.20 On 23 June 2008, he was convicted and released on a
Community-based Order for a period of two years, with special conditions.z

12 See Un-tendered Reasons for Sentence, R v Mr Keene [2019] VCC (unrevised), 4 [9], 23 June 2008,
COR.1011.0001.0048 @ 0004.

13 See Un-tendered Reasons for Sentence, R v Mr Keene [2019] VCC (unrevised), 4-5 [9], 23 June
2008, COR.1011.0001.0048 @.0004-0005.

14 See mention of “A person known to the Director of Public Prosecutions”, which it can be inferred is a
reference to Mr Cooper, on Un-tendered Presentment No. U01990298, R v Mr Keene, 2008, 7,
RCMPI.0070.0001.0007 @.0008; See also Un-tendered Office of Public Prosecutions Victoria,
Annexure A - Witnesses and Related Accused Matter Outcomes, 29 May 2020, 2, OPP.0056.0001.0001
@.0002. See also mention of “protected witness” in Un-tendered Reasons for Sentence, R v Mr Keene
[2019] VCC (unrevised), 23 June 2008, 2 [2] ff., COR.1011.0001.0048 @ .0002. See reference to the
evidence of “Protected Witness” (inferred to be Cooper) in Un-tendered Crown Opening, R v Mr Keene,
8 May 2008, 1-6, RCMPI.0070.0001.0007 @ .0016-0021.

15 Un-tendered Presentment No. U01990298, R v Mr Keene, 2008, 6, RCMPI1.0070.0001.0007 @.0007.
16 Un-tendered Presentment No. U01990298, R v Mr Keene, 2008, 4, RCMPI.0070.0001.0007 @.0005.
17 See Un-tendered Reasons for Sentence, R v Mr Keene [2019] VCC (unrevised), 3-4 [6], 23 June
2007, COR.1011.0001.0048 @.0003-0004. See also Un-tendered Crown Opening, R v Mr Keene, 8
May 2008, 2-3 [17], RCMPI1.0070.0001.0007 @.0017-18.

19 See |
I

19 The involvement of these members in the investigation and proceedings can be inferred from their

presence as witnesses on the presentment G —

L

20 See Un-tendered Reasons for Sentence, R v Mr Keene [2019] VCC (unrevised), 23 June 2008, 6-7
[15] COR.1011.0001.0048 @ .0006-0007; Un-tendered Presentment No. U01990298, R v Mr Keene,
2008, 1, RCMPI.0070.0001.0007 @.0002.

21 See Un-tendered Reasons for Sentence, R v Mr Keene [2019] VCC (unrevised), 23 June 2008, 13-14
[33], COR.1011.0001.0048 @.0013-0014.
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Ms Gobbo’s Legal Representation of Mr Keene

10. The evidence before the Commission indicates that Ms Gobbo acted for Mr
Keene on at least one occasion in relation to the case, namely on 16 June
2006, when she advised Mr Keene upon his arrest.?> According to Mr Kelly, the
informant and member of police who conducted the arrest and interview, he
attempted to contact Ms Gobbo upon the arrest at Mr Keene’s request.2
Further, Mr Kelly states that, on the night of 16 June 2006, Ms Gobbo attended
the St Kilda Road Police Station and conferred with Mr Keene during his
interview.?” As addressed in more detail below, it appears that that Ms Gobbo
did so with the backing of her handlers.

11. Notably, in October 2007, it appears that Ms Gobbo declined Mr Keene’s
request that she act for him.28

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Keene

Prior to 16 June 2006 (when Ms Gobbo Acted as Mr Keene’s Lawyer)

12. Evidence before the Commission establishes that Mr Keene was the subject of
communications between Ms Gobbo (in her capacity as a human source) and
Victoria Police in the period prior to her acting for him on 16 June 2006.

13. In particular, the ICRs record a series of communications concerning Mr Keene
between Ms Gobbo and Mr Green, one of her handlers, between 25 and 26
April 2006, following his first arrest.2? Those communications may be
summarised as follows:

13.1. At approximately 6:50pm on 25 April 2006, the search warrant was
executed at the residence of Mr Milad Mokbel, during which Mr Keene
was arrested.®

13.2. At 8:16pm, the ICRs record information from Ms Gobbo in the following
terms: “Someone called the source from mobile | ross
I \/2nting to meet the source at Wheat Bistro”.3* It
is not clear, but it appears that person referred to as |l s Il
I ot Mr Keene.*

|

28 See Exhibit RC0281, ICR3838 (103), 9 October 2007, 1281 VPL.2000.0003.2867; See also Exhibit
RC0281 ICR3838 (104), 10 October 2007, 1283 VPL.2000.0003.2869; See also discussion in October
2006 about the suggestion that Mr Ketch had recommended to Mr Keene that he engage Ms Gobbo to
act for him: see Exhibit RC0281, ICR3838 (051), 24 October 2006, 520, VPL.2000.0003. 2106; Exhibit
RC0281 ICR 3838 (051), 26 October 2006, 523, VPL.2000.0003. 2100.

29 Exhibit RC0281 ICR3838 (029), 25 April 2006, 269-70, VPL.2000.0003.1854-55.

]

31 Exhibit RC0281 ICR3838 (029), 25 April 2006, 269, VPL.2000.0003.1854.
-
]
|
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13.3. At 8:20pm, Messrs Green and Sandy White observed a male arriving
at Wheat Bistro.® It appears that Ms Gobbo then met the male,** and at
8:30pm, Ms Gobbo called her handlers and provided information which
appears to have come from the meeting with “ARCH”.3° The relevant
ICR entry records as follows:3¢

The male was Mrkeene who was at Milad’s house and was just
released from Brunswick Police station

He is worried about himself Horty told him it was alright to talk to
source.

Mrkeene \WWas worried about a glove he was wearing and left at the
house

Mrkeene Was worried that Cooper was a give up as |l N
I
13.4. At 1:19am on 26 April 2006, Ms Gobbo attended a meeting with

Messrs Sandy White and Green, during which they further discussed
Mr Keene.?” The ICRs record that Ms Gobbo provided information
(which she appears to have obtained second or third hand) to the
following effect: “Keene brought over the heat sealing machine in the
box to Milad’s house and is worried his prints are on it and he had
hidden his gloves behind the couch.” The note in the ICR records that
“Op Purana advised”.38 It appears, however, from the transcript of the
conversation between Ms Gobbo and her handlers that the police had
already seized the gloves by that stage.?® Moreover, it appears that,
during the execution of the search warrant on 25 April 2006, Mr Keene
was observed by one of the police members removing the gloves and
hiding them in or near a couch. On this basis it does not appear that
the information provided by Ms Gobbo actually led to the gloves being
sized or tested, or otherwise advanced the case against him.4°

14. Between Mr Keene’s first arrest on 25 April 2006 and his second arrest on 16
June 2006, he continued to occasionally feature in communications between
Ms Gobbo and her handlers.*

15. Further, certain information that Ms Gobbo provided to police during this period
in relation to Mr Keene was used to obtain telephone intercept warrants

33 See Exhibit RC0281, ICR3838 (029), 25 April 2006, 269, VPL.2000.0003.1854.

34 See Exhibit RC0567 Mr Green diary, 25 April 2006, 126, VPL.2000.0001.4760 @ .4885.

35 See Exhibit RC0281 ICR3838 (029), 25 April 2006, 269, VPL.2000.0003.1854.

36 See Exhibit RC0281 ICR3838 (029), 25 April 2006, 269, VPL.2000.0003.1854.

37 See Exhibit RC0281 ICR3838 (029), 26 April 2006, 270, VPL.2000.0003.1855; Exhibit RC0282
Transcript of meeting between Nicola Gobbo, Mr Sandy White and Mr Green, 26 April 2006, 8,
VPL.0005.0097.0505 @ 0512; See also audio recording of this meeting: VPL.2000.0002.4227.

38 Exhibit RC0281 ICR3838 (029), 26 April 2006, 270, VPL.2000.0003.1855; Exhibit RC0282 Transcript
of meeting between Nicola Gobbo, Mr Sandy White and Mr Green, 26 April 2006, 8,
VPL.0005.0097.0505 @ 0512; See also audio recording of this meeting: VPL.2000.0002.4227.

39 See Exhibit RC0282 Transcript of meeting between Nicola Gobbo, Mr Sandy White and Mr Green, 26
April 2006, 8, VPL.0005.0097.0505 @ 0512; See also audio recording of this meeting:
VPL.2000.0002.4227.

40 See Un-tendered Reasons for Sentence, R v Mr Keene [2019] VCC (unrevised), 23 June 2008, 3-4
[6], COR.1011.0001.0048 @ .0003-4.

41 See: Exhibit RC0281 ICR3838 (031), 9 May 2006, 292 VPL.2000.0003.1878 (“Mr Keene's phone
number is |- (D/! O'Brien adv 10/05/06) I/R REQUIRED !"!I"); Transcript of Mr James (Jim)
O’Brien, 9 September 2019, 5876-5877; Exhibit RC0281 ICR3838 (031), 10 May 2006, 294,
VPL.2000.0003.1880; Exhibit RC0281, ICR3838 (033), 1 June 2006, 314 VPL.2000.0003.1900.
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targeting him. For example, on 18 May 2006, Victoria Police obtained a
telephone intercept warrant, under the Telecommunications (Interception) Act
1979, targeting any telecommunications service used by Mr Keene.*2 The
affidavit, dated 18 May 2006, which appears to have been relied upon in
support of the application for the warrant, makes express reference to
information obtained by Ms Gobbo (as “Informer 21803838”) on 10 May 200643
as well as her broader assistance to Operation Posse.* In connection to this,
on 9 May 2006, the ICRs record that Ms Gobbo provided information to her
handlers about Mr Keene’s telephone number, which was passed onto Mr
O’Brien.*

Upon Arrest on 16 June 2006

16. As noted above, on 16 June 2006, Ms Gobbo provided advice to Mr Keene
when he was arrested and interviewed.*¢ The evidence indicates that Ms
Gobbo, her handlers, and Mr Kelly were in ongoing contact whilst these events
unfolded. The relevant events and communications surrounding the arrest may
be summarised as follows:

16.1. At 10:55pm on 16 June 2006, Mr Kelly arrested Mr Keene at an
address in Coburg.” Immediately after, Mr Kelly contacted Ms Gobbo
(among others) at Mr Keene’s request.*

16.2. At 11:00pm, the ICRs record that Ms Gobbo telephoned her handler,
Mr Green, and reported that, inter alia, she had been contacted by Mr
Kelly in relation to Mr Keene’s arrest.*® At the same time, the ICRs
record that Mr Green received an update directly from Mr Kelly,
including the fact that he would try to contact Ms Gobbo in relation to
the arrest. %

16.3. At 11.50pm, the ICRs record that Mr Green telephoned Ms Gobbo,
who reported that she had been contacted by Mr Horty Mokbel and
that he had demanded she attend St Kilda Rd Police Station to “sort
[the] matter out.”s! In response, Mr Green “advised [Ms Gobbo] to
comply with this request in the normal manner.” 52 The ICR entry further
indicates that Mr Kelly was “advised” of this by Mr Green.s3

42 See reference to Warrant D02758 in Schedule A, Affidavit of Sergeant Darren Hamilton-Scott, dated
10 November 2006, unsworn at 56, VPL.0098.0134.0001.

43 See Affidavit of Detective Senior Sergeant Russell Fletcher, dated 18 May 2006, unsworn at [54]
VPL.0100.0147.6108.

44 See Affidavit of Detective Senior Sergeant Russell Fletcher, dated 18 May 2006, unsworn at [55]
VPL.0100.0147.6108.

45 Exhibit RC0281, ICR3838 (031), 9 May 2005, 292, RCMPI.0050.0001.0001 @ _0292.
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16.4. At about 12:00am, Ms Gobbo attended at the St Kilda Road Police
Station and conferred with Mr Keene, during a pause in his record of
interview.5

16.5. At about 12:10am, after conferring with Mr Keene, Ms Gobbo
telephoned Mr Green and provided him with an update.>* Ms Gobbo
also asked him if Mr Kelly “knew of her role”.5® In response, Mr Green
“advised [her] that [Mr Kelly] would be aware that she is more pro
Police than anti Police but would not know her role”.5”

17. Itis submitted that this assurance given by Mr Green to Ms Gobbo concerning
Mr Kelly’s state of mind was false. In evidence before the Commission, Mr
Kelly himself stated that he was aware that Ms Gobbo was a human source as
early as March 2006, shortly after he commenced at the Purana Taskforce.s8
Mr Kelly also gave evidence to the effect that he was present at Mr Cooper’s
arrest on 22 April 2006, and that he was aware that Ms Gobbo attended to act
as a lawyer for Mr Cooper on that date in circumstances where she had
provided the information which led to his arrest.>® Moreover, given Mr Green’s
direct contact with Mr Kelly as events unfolded on 16 June 2006, it is submitted
that it is open to infer that Mr Kelly would have been aware of Ms Gobbo’s use
and status as a human source at that time too.5°

18. Although it appears that Ms Gobbo did not act as a lawyer for Mr Keene after
this occasion, she and the handlers continued to occasionally communicate
about him from that time through to mid-2008.6:

Relevant Conduct in relation to Mr Cooper

19. In addition to the above, the conduct of Ms Gobbo and various members of
Victoria Police in relation to Mr Cooper, between September 2005 and
February 2007, is also relevant to an assessment of Mr Keene’s matter. As set
out in the Narrative Submissions at Chapter 11, it is submitted that the conduct
of Ms Gobbo and members of Victoria Police in relation to Mr Cooper may
have been improper or unlawful. In particular, for the reasons set out in that
section of the submissions, it is submitted that such conduct led to, inter alia:

19.1. the discovery of the offending the subject of Operation Posse;
19.2. Mr Cooper being arrested in Operation Posse;

19.3. Mr Cooper deciding to agree to co-operate with and assist the
authorities, including by making statements implicating others and
undertaking to give evidence in subsequent prosecutions; and (it
follows); and

61 See generally, Un-tendered Extracts of ICRs relevant to Mr Keene, prepared by Victoria Police, 40-
42, VPL.4124.0001.0001 @.0040-.0042.
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19.4. the evidence of Mr Cooper being relied upon in the prosecution of Mr
Keene (among others).

20. As noted below, on this basis, it may be argued that the evidence of Mr
Cooper, relied upon in the prosecution of Mr Keene, may have been obtained
in consequence of improper or illegal conduct, and such evidence may
therefore have been liable to exclusion. It is submitted that the absence of any
disclosure meant that Mr Keene may have been deprived of any opportunity to
object to the admissibility of this evidence.

21. Itis important to recognise that, as noted in the Legal Principles Submissions
at [191]-[222], the assessment of the requisite causal connection, as part of the
broader considerations under section 138 of the Evidence Act 2008 (Vic), is a
matter for the courts. While the chain of causation may be indirect or arise
through various steps and still enliven section 138, where the causal link is
“tenuous”, this may affect the balancing exercise under section 138(3) and the
decision as to whether the evidence should be admitted or excluded.®

Submissions under Terms of Reference 1 and 2 in relation to
Mr Keene

22. ltis submitted that it is open to the Commissioner to find that the case of Mr
Keene may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

23. This case is linked to the cases of Mr Cooper and accordingly this case study
adopts the detailed analysis of Ms Gobbo’s conduct and police conduct
contained in the Narrative Submissions at Chapter 11.

24. The extent to which the case of Mr Keene may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

25. First, Category 1A% applies in that, on 16 June 2006,% Ms Gobbo acted for Mr
Keene in relation to the case while she was a human source,® and did not
disclose same to him.&”

26. Secondly, Category 1B¢ applies in that, between 25 April 2006 and 16 June
2006, which was before and upon the date that Ms Gobbo acted for Mr Keene
relation to the case, Ms Gobbo provided information in relation to him to
members of Victoria Police, and did not disclose same to him.® Further, on 25
April 2006, prior to acting for him on 16 June 2006, Ms Gobbo attempted to
assist the investigation or prosecution in relation to Mr Keene by providing
information to police about possible DNA evidence on gloves he was allegedly

62 See Legal Principles Submissions at [210].
63 See Legal Principles Submissions at [222].
64 See Legal Principles Submissions at [249].
65 See above analysis at [10].

66 See Legal Principles Submissions at [20].
67 See Legal Principles Submissions at [239].
68 See Legal Principles Submissions at [249].
69 See above analysis at [12]-[17].
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wearing at the time of the offending.” It is noted, however, as addressed
above, that it appears that the information did not in fact advance the case as
the police appear to have already been alive to the issue.™

27. Thirdly, Category 2A™ applies in that evidence relied upon by the prosecution
in the case against Mr Keene, namely the evidence of Mr Cooper” may have
been obtained in consequence of an impropriety or illegality in connection with
the use of Ms Gobbo as a human source by Victoria Police.™

28. Fourthly, Category 2B applies in that Ms Gobbo had knowledge of the
circumstances founding the above [27] and failed to disclose same to her
client, Mr Keene, thereby depriving him of the ability to object to its admission.

29. The above conduct by Ms Gobbo under Categories 1A and 1B, together with
conduct under Categories 2A and 2B, evinces a conflict of interest and may
constitute breaches of her duty to the administration of justice, her duty to the
court, her duty to her client, and her fiduciary duties.”

30. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

31. There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:”

31.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Keene;

31.2. inthe event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Keene, appropriate disclosure
was made; or alternatively

0 See above analysis at [13].

1 See above analysis at [13].

72 See Legal Principles Submissions at [249].

73 See above analysis at [6], [19]-[20].

74 See Legal Principles Submissions at [196]-[222].

75 See Legal Principles Submissions at [249].

76 See Legal Principles Submissions at [320]-[329] and [307]-[309].
77 See Legal Principles Submissions at [384] and [452]-[457].
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32.

33.

34.

35.

36.

37.

38.

39.

40.

31.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [31.1] were taken, and accordingly there
was the potential for the right of Mr Keene to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Keene and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.”®

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.™

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.go

Category 3As8t applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B#2 applies in that, during the period Ms Gobbo acted for Mr Keene,
she provided information in relation to him to members of Victoria Police, and
there was non-disclosure of same, and a failure to take any steps to have
potential issues of public interest immunity or matters of state considered by
the DPP or the VGSO and then possibly a court.

Category 4A# applies in that, as noted above at [27], evidence relied upon by
the prosecution may have been obtained in consequence of an impropriety or
illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.

Category 4B#® applies in that there was the above conduct, and there was non-
disclosure of same, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

8 See Legal Principles Submissions at [380]-[385].

79 See Legal Principles Submissions at [351], [362]-[373].
80 See Legal Principles Submissions at [351], [374].

81 See Legal Principles Submissions at [465].

82 See Legal Principles Submissions at [465].

83 See above analysis at [26].

84 See Legal Principles Submissions at [465].

85 See Legal Principles Submissions at [465].
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41. As noted above, cases will inevitably turn on their facts as to whether there was

a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.
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The Relevant Case of Mr Ketch

1. The one relevant case of Mr Ketch concerns his convictions before the County
Court in July 2008 for five counts of obtaining a financial advantage by
deception and two counts of making a false document.:

2. On 4 October 2006, Me Ketch was arrested and charged with deception
offences following the execution of search warrants at his residence and at his
office.2

3.  Atthetime of his arrest, Mr Ketch was the sole director of
I 2 mortgage brokering business.? He assisted clients by submitting
loan applications on their behalf, together with supporting documentation, to
obtain finance for loans from various lending institutions.*

4. In relation to Counts 1, 4, 5 and 7 on Presentment number U02374347, the
prosecution case was that in September 2005 and November 2005, Mr Ketch
was involved in the preparation of false employment documents in support of
loan applications, which he submitted to the lender on behalf of his client, Mr
Mohammed Mohrez, and his wife, |l ° The lender, Perpetual Trustees
Company Ltd, relied upon the false documents to approve mortgage loans in
the sums of $191,250 and $567,450.¢

5. In relation to Count 2, the prosecution case was that Mr Ketch’s employee, i}
purchased a property at || S Coburg on behalf of Mr
Ketch.” On 20 September 2005, that property was transferred into Mr Ketch’s
wife’s name, |l © The Crown alleged that the transfer was completed

1 Un-tendered Reasons for Sentence, The Queen v Mr Ketch, [2019] VCC (Unreported, County Court of
Victoria, Judge Hicks, 16 July 2008), [29]-[30], RCMP1.0042.0003.0006 at 11; Record of order made, 16
July 2008: RCMP1.0042.0003.0003; Un-tendered Victoria Police Criminal History Report, Mr Ketch, 14
December 2019, 3, VPL.0099.0193.2886 @.2888.

2 Un-tendered Reasons for Sentence, The Queen v Mr Ketch, [2019] VCC (Unreported, County Court of
Victoria, Judge Hicks, 16 July 2008), [19], RCMPI.0042.0003.0006 at 5; Un-tendered Prosecution
Opening, R v Mr Ketch, undated, [13], OPP.0095.0001.0022 @ 58.

3 Un-tendered Reasons for Sentence, The Queen v Mr Ketch, [2019] VCC (Unreported, County Court of
Victoria, Judge Hicks, 16 July 2008), [7], RCMP1.0042.0003.0006 at 2; Un-tendered Prosecution
Opening, R v Mr Ketch, undated. [1], OPP.0095.0001.0022 @ 54.

4 Un-tendered Reasons for Sentence, The Queen v Mr Ketch, [2019] VCC (Unreported, County Court of
Victoria, Judge Hicks, 16 July 2008), [7], RCMP1.0042.0003.0006 at 2; Un-tendered Prosecution
Opening, R v Mr Ketch, undated, [1], OPP.0095.0001.0022 @ 54.

5 Un-tendered Reasons for Sentence, The Queen Mr Ketch, [2019] VCC (Unreported, County Court of
Victoria, Judge Hicks, 16 July 2008), [8], RCMPI1.0042.0003.0006 at 2; Un-tendered Prosecution
Opening, R v Mr Ketch, undated, [2], OPP.0095.0001.0022 @ 54.

6 Un-tendered Prosecution Opening, R v Mr Ketch, undated, [2], OPP.0095.0001.0022 @ 54.

7 Un-tendered Reasons for Sentence, The Queen v Mr Ketch, [2019] VCC (Unreported, County Court of
Victoria, Judge Hicks, 16 July 2008), [10], RCMP1.0042.0003.0006 at 3; Un-tendered Prosecution
Opening, R v Mr Ketch, undated, [2], OPP.0095.0001.0022 @ 54.

8 Un-tendered Prosecution Opening, R v Mr Ketch, undated, [4], OPP.0095.0001.0022 @ 55.
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through a false representation by Mr Ketch that Ms Kline was the wife il
I 2nd that the transfer was for ‘natural love and affection’.®

6.  Similarly, in relation to Count 3, a property at | | | I Port

Melbourne was purchased by the partner of | o behalf
of Mr Ketch.® The Crown alleged that the transfer of this property into Mr

Ketch’s own name was completed through a false representation thaijjjij
I \vas the wife of Mr Ketch and that the transfer was for ‘natural love and
affection’.’t As a result of Mr Ketch’s actions in relation to Counts 2 and 3, no
stamp duty was paid in relation to either property, thus resulting in the obtaining
of a financial advantage by deception.:2

7.  Inrelation to Count 6, the Crown alleged that Mr Ketch dishonestly obtained a
mortgage loan in the sum of $336,000 from Perpetual Trustees in relation to a
property at | Pascoe Vale.®* The prosecution case was that Mr
Ketch falsely stated on the loan application that the | S rroperty
was a personal asset, despite Ms Kline being the sole proprietor and
mortgagor.14

8.  The case depended on various documents, including the loan applications,
supporting documentation, contract of sale and certificate of title searches.
Significantly, the prosecution also relied upon the evidence of_

9. Following contested committal proceedings on 3 September 2007, Mr Ketch
was committed to stand trial on five counts of obtaining a financial advantage
by deception and two counts of making a false document.

10. He ultimately pleaded guilty to those charges in July 2008.1¢

11.

9 Un-tendered Reasons for Sentence, The Queen v Mr Ketch, [2019] VCC (Unreported, County Court of
Victoria, Judge Hicks, 16 July 2008), [11], RCMPI1.0042.0003.0006 at 3; Un-tendered Prosecution
Opening, R v Mr Ketch, undated, [5], OPP.0095.0001.0022 @ 55.

10 Un-tendered Prosecution Opening, R v Mr Ketch, undated, [9], OPP.0095.0001.0022 @ 57.

11 Un-tendered Prosecution Opening, R v Mr Ketch, undated, [10], OPP.0095.0001.0022 @ 57.

12 Un-tendered Prosecution Opening, R v Mr Ketch, undated, [10], OPP.0095.0001.0022 @ 57.

13 Un-tendered Prosecution Opening, R v Mr Ketch, undated, [11], OPP.0095.0001.0022 @ 57.

14 Un-tendered Reasons for Sentence, The Queen v Mr Ketch, [2019] VCC (Unreported, County Court
of Victoria, Judge Hicks, 16 July 2008), [17], RCMP1.0042.0003.0006 at 5; Un-tendered Prosecution
Opening, R v Mr Ketch, undated, [10], OPP.0095.0001.0022 @ 57.

15 Un-tendered Presentment No. U02374347, undated, R v Mr Ketch, OPP.0095.0001.0022 @ 11.

16 Un-tendered Presentment No. U02374347, 3 July 2008, R v Mr Ketch, RCMPI.0042.0003.0001.
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12. Onthe 16 July 2008, Mr Ketch was sentenced to a total effective sentence of
two years and two months’ imprisonment, which was wholly suspended for a
period of two years and two months.2 He was sentenced as a continuing
criminal enterprise offender.?

13.

14.

15.

20 Un-tendered Reasons for Sentence, The Queen v Mr Ketch, [2019] VCC (Unreported, County Court
of Victoria, Judge Hicks, 16 July 2008), [29]-[30], RCMPI.0042.0003.0006 at 11; Un-tendered Record of
order made, 16 July 2008, RCMPI.0042.0003.0003; Un-tendered Victoria Police Criminal History
Report, Mr Ketch, 14 December 2019, 3, VPL.0099.0193.2886 @.2888.

21 Un-tendered Reasons for Sentence, R v Mr Ketch, [2019] VCC, RCMP1.0042.0003.0006.

-
!! Un-tendered Draft email from Catherine Gobbo to Rod Wilson, 27 October 2009,

MIN.5000.0001.7484.
-
]

- |
.|
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16.

17.

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Ketch

18. It appears that Ms Gobbo was acquainted with Mr Ketch since at least
November 2005, when she commenced providing information to police about
him. Ms Gobbo recalled that she met Mr Ketch ‘when she sold her car and he
made a mistake with the purchaser’s finance’.’ It is clear that she often
interacted with Mr Ketch in a social setting,2 and Mr Ketch even asked Ms
Gobbo to be the godmother to his child, and named his child’s middle name
after her.® It is also clear that Ms Gobbo provided Mr Ketch with ongoing legal
representation in relation to the abovementioned case and in relation to other
unrelated proceedings.

19. Prior to his arrest on 4 October 2006, Ms Gobbo provided legal representation
to Mr Ketch in relation to at least two unrelated matters. On 6 February 2006,
she told her handlers that she had a conference with Mr Ketch concerning a
driving-related matter (which ultimately proceeded at the Broadmeadows
Magistrates’ Court on 19 September 2007).2° She conducted further
conferences with Mr Ketch in May 2006 (apparently concerning restraining
orders)3 and appeared at Melbourne Magistrates’ Court on his behalf on 17
July 2006.32 Ms Gobbo continued to represent Mr Ketch in both those matters
following his arrest, until at least March 2007.33

26 Un-tendered The Queen v Zaharoula Mokbel, [2009] VCC 1817, [29].

27 Exhibit RC0281 ICR3838 (015), 12 January 2006, 118, VPL.2000.0003.1704.

28 For example: on 22 July 2006 Ms Gobbo attended Mr Ketch’s birthday party — Exhibit RC0281
ICR3838 (039), 37 July 2006, 366 VPL.2000.0003.1952; on 15 October 2006, 19 November 2006 and 4
December 2006 she was invited away on trips with Mr Ketch — Exhibit RC0281 ICR3838 (049), 15
October 2006, 488, VPL.2000.0003.2074; Exhibit ICR3838 (053), 19 November 2016, 560,
VPL.2000.0003.2146; Exhibit RC0281 ICR3838 (055), 4 December 2006, 573, VPL.2000.0003.2159; on
8 November 2006 she was invited to attend the Oaks Day races with Mr Ketch — Exhibit RC0281
ICR3838 (052), 8 November 2006, 545, VPL.2000.0003.2131; and they went out for dinner together on
other occasions — Exhibit RC0281 ICR3838 (098), 31 March 2007, 1181, VPL.2000.0003.2767.

29 Exhibit RC0281 ICR3838 (069), 8 March 2007, 682, VPL.2000.0003.2268.

30 Exhibit RC0281 ICR3838 (017), 6 February 2006, 144, VPL.2000.0003.1730; Exhibit RC1568 Ms
Nicola Gobbo fee book, 22 July 2006, 98, MIN.5000.7000.0001 @.0098; Exhibit RC0281 ICR3838
(101), 19 September 2007, 1235, VPL.2000.0003.2821.

31 Exhibit RC1568 Ms Nicola Gobbo fee book, 12 May 2006, 96, MIN.5000.7000.0001 @.0096; Exhibit

RC0281 ICR3838 (031), 9 May 2006, 291, VPL.2000.0003.1877;

- ]

32 Exhibit RC1568 Ms Nicola Gobbo fee book, 17 July 2006, 98, MIN.5000.7000.0001 @.0098.

33 See, in relation to the driving matter, Exhibit RC0281 ICR3838 (048), 13 October 2006, 478,
VPL.2000.0003.2064; Exhibit RC1568 Ms Nicola Gobbo fee book, 16 October 2006, 100,
MIN.5000.7000.0001 @.0100; Exhibit RC1568 Ms Nicola Gobbo fee book, 21 December 2006, 102,
MIN.5000.7000.0001 @.0102; Exhibit RC1568 Ms Nicola Gobbo fee book, 24 January 2007, 102,
MIN.5000.7000.0001 @.0102; Exhibit RC0281 ICR3838 (063), 22 January 2007, 612,
VPL.2000.0003.2198; In relation to the Restraining order proceedings: Exhibit RC1568 Ms Nicola
Gobbo fee book, 6 October 2006, 99, MIN.5000.7000.0001 @.0099; Exhibit RC1568 Ms Nicola Gobbo
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20. On I 2006, Ms Gobbo was informed by handlers of the planned arrest
of Mr Ketch.?* On 4 October 2006, Mr Ketch was arrested and contacted Ms
Gobbo from the police station.?s Ms Gobbo expressed a desire to visit Mr Ketch
at the station and to attend court for his bail application, but was advised by
police not to attend.®® Ultimately Ms Gobbo spoke to Mr Ketch over the phone
and attended court to assist Mr Ketch’s solicitor, but left before the
commencement of the bail application.?”

21. In his telephone conversation with Ms Gobbo on 4 October 2006, Mr Ketch told
Ms Gobbo that she was ‘the only person he trusts’ and discussed with her his
suspicion that an informer was involved in providing information against him.3°
Ms Gobbo later told handlers that she would need to ‘ween’ Mr Ketch off
reliance on her,% but nevertheless stated that she would speak to Mr Ketch’s
solicitor about taking over the case.*

22. Despite being advised by police on numerous occasions between October
2006 and January 2008 to avoid representing Mr Ketch,* Ms Gobbo continued
to have regular communication with Mr Ketch in relation to his legal
proceedings, appeared at court on his behalf and involved herself in the

negotiation of his plea deal NN

23. Ms Gobbo told her handlers that she reviewed Mr Ketch’s brief of evidence,*
conducted conferences,* had regular discussions with Mr Ketch4 and had
numerous discussions with Mr Ketch’s solicitor* in relation to the charges.

24. Ms Gobbo appeared on behalf of Mr Ketch at the Melbourne Magistrates’ Court
on 16 February 2007 for an application*” and on 3 September 2007 for a
committal hearing.*®

fee book, 8 December 2006, 101, MIN.5000.7000.0001 @.0101; Exhibit RC1568 Ms Nicola Gobbo fee
book 2, 23 February 2007, 2, MIN.5000.7000.0103 @.0104; Exhibit RC1568 Ms Nicola Gobbo fee book
2, 9 March 2007, 3, MIN.5000.7000.0103 @.0105.

39 Exhibit RC0281 ICR3838 (047), 4 October 2006, 449, VPL.2000.0003.2035.
|

- |
41 Exhibit RC0281 ICR3838 (047), 4 October 2006, 449, VPL.2000.0003.2035.
-
A
I

. |

43 Exhibit ICR3838 (092), 24 July 2007, 1058, VPL.2000.0003.2644; Exhibit RC0281 ICR3838 (094), 13
August 2007, 1083, VPL.2000.0003.2669.
N | Ehibit RC0281
ICR3838 (069), 6 March 2007, 676, VPL.2000.0003.2262.

45 Exhibit RC0281, ICR3838 (086), 30 June 2007, 957, VPL.2000.0003.2543; Exhibit RC0281 ICR3838
(098), 3 September 2007, 1189, VPL.2000.0003.2775: Ms Gobbo and Mr Ketch ‘appear to talk daily
now’.

- |

47 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms

Nicola Gobbo, 16 February 2007, 65, OPP.0001.0004.0025 @.0089 (details of application unknown).
48 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms

Nicola Gobbo, 3 September 2007, 70, OPP.0001.0004.0025 @.0094, Note: Exhibit RC0281 ICR3838
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25. In the weeks leading up to the committal hearing, Ms Gobbo was involved in
the negotiation of a plea deal with the Office of Public Prosecutions (OPP).#°
On 13 August 2007, Ms Gobbo advised Mr Fox that there were issues with the
brief which would prevent Mr Ketch pleading guilty to all charges, and that she
would discuss this with ‘her client’.>® On 16 August 2007, Ms Gobbo met with
Mr Jim Coghlan and the informant, Detective Senior Constable Gerard Walsh,
for the apparent purpose of negotiating Mr Ketch’s charges.>! It does not
appear that Mr Ketch’s solicitor was aware of this meeting until the following
day.52 She again spoke to Mr Coghlan on 21 August 2007 in relation to Mr
Ketch’s matter,5 and had conferences with Mr Ketch on 24 August 200754 and
26 August 2007.5° The plea deal was confirmed on 30 August 2007, when
Detective Senior Constable Walsh advised Ms Gobbo of the resolution of the
charges, which Ms Gobbo then relayed to her handler.s¢

26. Although Ms Gobbo did not represent Mr Ketch at his plea hearing, based on
the following circumstances, it is submitted that it can be inferred that she
continued to provide ostensible representation to him, in assisting and advising
in preparation for the hearing:

26.1. OnJ December 2007, Ms Gobbo told her handler that she was

e
I =1 provided advice to him

26.2. The following day, she told her handler that she was ringing Mr

Coghlan to advise as to matters | NN
Db

26.3. In February 2008, Ms Gobbo told her handler that she was asked to
provide a character reference for Mr Ketch (which it does not appear
she provided)* and stated that although Mr Ketch had alternate legal
representation for the court hearing, she would ‘do all the written work
for it.’&

(098), 2 September 2007, 1186, VPL.2000.0003.2772 refers to it as a ‘plea’; Exhibit RC1568 Ms Nicola
Gobbo fee book 2, 12 September 2007, 9, MIN.5000.7000.0103 @.0111.

49 Un-tendered Judgement, AB & EF v CD [2017] VSC 350, [367], COR.1000.0001.0002 @.0109; Un-
tendered Confidential Affidavit of John Ross Champion, 2 August 2016, 25-26 [154]-[161],
COR.1000.0001.0116 @.0026-.0026.

50 Exhibit RC0281 ICR3838 (094), 13 August 2007, 1083, VPL.2000.0003.2669.

56 Exhibit RC0281 ICR3838 (097), 30 August 2007, 1173, VPL.2000.0003.2759.
-
- |

|
59 Exhibit RC0281 ICR2958 (004), 15 February 2008, 45, VPL.2000.0003.0785.
- |
372|Page



This submission has been redacted due to a range of non-publication claims. These claims are yet to be resolved.

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Ketch

27. Ms Gobbo regularly provided information to Victoria Police concerning Mr
Ketch, between at least December 2005 and January 2008. The information
provided during that period included the following:

General Categories of Information

28. From 13 December 2005, Ms Gobbo provided information relating to Mr
Ketch’s background, including his employment,s nationality,s2 marital status,®
interests % and nickname.®

29. On at least seven occasions between November 2005 and January 2008, Ms
Gobbo provided police with Mr Ketch’s phone number.s¢

30. Between January 2006 and May 2006, she provided the car registration and
make of the vehicle driven by Mr Ketch,®” and details of a bank account held by
Mr Ketch.s& Prior to his arrest, Ms Gobbo regularly provided information relating
to Mr Ketch’s properties and finances,® including the fact that he had ‘serious
financial issues’,” was forced to refinance loans and had sought advice in

61 Exhibit RC0281 ICR3838 (012), 13 December 2005, 87, VPL.2000.0003.1673; Exhibit RC0283
Information Report SID344, 12 January 2006, VPL.2000.0003.8462, ‘Dissemination: Officer in Charge,
Purana Task Force, Attention D/A/l O’Brien... .

62 Exhibit RC0281 ICR3838 (012), 13 December 2005, 87, VPL.2000.0003.1673; Exhibit RC0283
Information Report SID344, 12 January 2006, VPL.2000.0003.8462, ‘Dissemination: Officer in Charge,
Purana Task Force, Attention D/A/l O'Brien...".

63 Exhibit RC0281 ICR3838 (012), 13 December 2005, 87, VPL.2000.0003.1673; Exhibit RC0283
Information Report SID344, 12 January 2006, VPL.2000.0003.8462, ‘Dissemination: Officer in Charge,
Purana Task Force, Attention D/A/l O'Brien...’; Exhibit RC0281 ICR3838 (015), 12 January 2006, 118,
VPL.2000.0003.1704.

64 Exhibit RC0281 ICR3838 (012), 13 December 2005, 87, VPL.2000.0003.1673; Exhibit RC0283
Information Report SID344, 12 January 2006, VPL.2000.0003.8462, ‘Dissemination: Officer in Charge,
Purana Task Force, Attention D/A/l O'Brien...".

65 Exhibit RC0281 ICR3838 (012), 13 December 2005, 87, VPL.2000.0003.1673; Exhibit RC0283
Information Report SID344, 12 January 2006, VPL.2000.0003.8462, ‘Dissemination: Officer in Charge,
Purana Task Force, Attention D/A/l O'Brien...’; Exhibit RC0281 ICR3838 (015), 12 January 2006, 118,
VPL.2000.0003.1704; Exhibit RC0281 ICR3838 (022), 23 February 2006, 186, VPL.2000.0003.1772;
Exhibit RC0281 ICR3838 (098), 4 September 2007, 1191, VPL.2000.0003.2777.

66 Exhibit RC0281 ICR38383 (008), 3 November 2005, 51, VPL2000.0003.1637; Exhibit RC0283
Information Report SID302, 25 November 2005, VPL.2000.0003.8428; Exhibit RC0281 ICR3838 (016),
23 January 2006, 129, VPL.2000.0003.1715; Exhibit RC0283 Information Report SID365, 27 January
2006, VPL.2000.0003.8481; Exhibit RC0281 ICR3838 (021), 7 March 2006, 179, VPL.2000.0003.1765;
Exhibit RC0283 Information Report SID469, 7 March 2006, VPL.2000.0003.8585; Exhibit RC0281
ICR3838 (055), 3 December 2006, 571, VPL.2000.0003.2157; Exhibit RC0281 ICR3838 (071), 20
March 2007, 722, VPL.2000.0003.2308, ‘Not a true report from MR KETCH in relation to surveillance —
Intell re new phone and office address was verbally disseminated to Purana Task Force’; Exhibit
RC0281 ICR3838 (082), 5 June 2007, 880, VPL.2000.0003.2466; Exhibit RC0281 ICR3838 (118), 3
January, 1560, VPL.2000.0003.3146.

67 Exhibit RC0281 ICR3838 (015), 12 January 2006, 118, VPL.2000.0003.1704; Exhibit RC0281
ICR3838 (016), 23 January 2006, 129, VPL.2000.0003.1715; Exhibit RC0283 Information Report
SID365, 27 January 2006, VPL.2000.0003.8481; Exhibit RC0281 ICR3838 (022), 10 March 2006, 183,
VPL.2000.0003.1769; Exhibit RC0283 Information Report SID516, 12 March 2006,
VPL.2000.0003.86.17; |

68 Exhibit RC0281 ICR3838 (017), 8 February 2006, 145, VPL.2000.0003.1731; Exhibit RC0283
Information Report SID371, 16 February 2006, VPL.2000.0003.8487.

o N | xhibit RC0281, ICR3838
(045), 13 September 2006, 423, VPL.2000.0003.2009.

70 Exhibit RC0281 ICR3838 (043), 29 August 2006, 410, VPL.2000.0003.1996.
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relation to bankruptcy.”* On 19 May 2006, Ms Gobbo provided information
about a court order obtained by American Express against Mr Ketch. As a
result of that discussion, the relevant Informer Contact Report (ICR) entry
records that Sandy White and James (Jim) O’Brien were advised and Detective
Inspector O’Brien was ‘to tell AmEx NOT to lift Court Order against Mr Ketch.'7?

31. Ms Gobbo continued to provide information relating to Mr Ketch’s financial
circumstances following his arrest.”

Tasking

32. Between December 2005 and April 2006, Ms Gobbo received various taskings
from her handlers relating to the gathering of information from, or in connection
to, Mr Ketch.

33. On 23 December 2005, Ms Gobbo was tasked to ‘gather current criminal
intelligence on Mr Ketch and report back.’”* She reported that Mr Ketch had
arranged cheques for Mr Antonios (Tony) Mokbel in relation to funding for his
trial, and was subsequently tasked by police to identify any cheques deposited
and the drawers.” On 12 January 2006, Ms Gobbo provided photocopies of the
three cheques produced, one of which was drawn by Mr Ketch’s company,
Equitycorp,’ and was provided with a further general tasking by her handlers to
‘obtain more detail re Mr Ketch.’””

34. On 19 January 2006, Ms Gobbo advised her handlers that Mr Ketch was
required to pay a deposit for four horses he had purchased to the owner of a
restaurant. Ms Gobbo told her handlers she would meet Mr Ketch at the
restaurant and was given a specific tasking to ‘obtain company name/bank re
any cheques handed over.”® The next day, Ms Gobbo reported back to her
handlers about the meeting and provided information in relation to Mr Ketch’s
business and finances.™

35. On 15 April 2006, Ms Gobbo told her handlers she was about to meet with Mr
Ketch and asked police what questions they wanted her to ask him. The
handler replied, ‘... re properties and any laundering techniques he
recommends.’2® The next day, she reported information relating to the location

71 Exhibit RC0281 ICR3838 (042), 23 August 2006, 404, VPL.2000.0003.1990.
72 Exhibit RC0281 ICR3838 (032), 19 May 2006, 303, VPL.2000.0003.1889.
73

|
VPL.2000.0003.2050; Exhibit RC0281 ICR3838 (052), 2 November 2006, 538-539,
VPL.2000.0003.2124, VPL.2000.0003.2125; Exhibit RC0281 ICR3838 (098), 4 September 2007, 119,
VPL.2000.0003.2776; * ‘Action: Verbally disseminated above information to Gavin Ryan and Jim
Coughlin at Purana’; Exhibit RC0281 ICR3838 (101), 24 September 2007, 1240, VPL.2000.0003.2826;
Exhibit RC0281 ICR3838 (107), 29 October 2007, 1328, VPL.2000.0003.2914.
74 Exhibit RC0281 ICR3838 (013), 23 December 2005, 97, VPL.2000.0003.1683.
75 Exhibit RC0281 ICR3838 (013), 23 December 2005, 96, VPL.2000.0003.1682.
76 Exhibit RC0281 ICR3838 (015), 12 January 2006, 116, VPL.2000.0003.1702; Exhibit RC0282
Information Report SID350, 21 January 2006, VPL.2000.003.8468; Exhibit RC0283 Information Report
SID351, 21 January 2006, VPL.2000.0003.8469.
“7Exhibit RC0281 ICR3838 (015), 12 January 2006, 118, VPL.2000.0003.1704.
78 Exhibit RC0281 ICR3838 (016), 19 January 2006, 127-128, VPL.2000.0003.1713,
VPL.2000.0003.1714
79 Exhibit RC0281 ICR3838 (016), 20 January 2006, 128, VPL.2000.0003.1714; Exhibit RC0283
Information Report SID365, 27 January 2006, VPL.2000.0003.8481.
80 Exhibit RC0281 ICR3838 (027), 15 April 2006, 245, VPL.2000.0003.1831.
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of properties owned by Mr Ketch and the fact that the properties were in other
persons’ names on behalf of Mr Mokbel.8!

36. On 12 May 2006 Ms Gobbo was told to ask Mr Ketch about personal matters
and matters of importance to him.82 On 14 May 2006, after attending Mr Ketch’s
address the previous night, Ms Gobbo told her handlers that ‘one of Mr Ketch’s
biggest concerns is not being able to work as finance broker if convicted of
anything, plus worried about losing his drivers licence.’s

Information relating to the Offending, including Properties the Subject Matter
of the Charges

37. Between March 2006 and August 2006, Ms Gobbo provided information to her
handlers relating to Mr Ketch’s | 2ddress, which was the subject
matter of Counts 2, 4 and 7. It was also the address upon which a search
warrant was executed on 4 October 2006, resulting in the arrest of Mr Ketch.

38. On 10 March 2006, Ms Gobbo provided her handlers, Mr Green and Mr Sandy

White, with a piece of paper containing details of the two properties on

, Coburg.8* On 23 March 2006, Ms Gobbo told her handlers that
Mr Ketch had provided her with rate notices for both properties at Jjjj ancijiij
I Coburg. Ms Gobbo advised police that the property of Jjij

, Coburg was in the name of
subsequently provided a statement to police in January 2007 and was listed as
a prosecution witness.#®

39. On other occasions Ms Gobbo reported to her handlers that the
I rroperty was in another person’s name ‘on behalf of Tony Mokbel’®”, had
been ‘bought with Tony Mokbel's money’s® and was being occupied by Eddie
Radi.®

40. Ms Gobbo also provided information regarding the other address upon which a
search warrant was executed; that is, Mr Ketch’s office address at
I Coburg. On 16 April 2006 she told her handlers that Mr Ketch owned a
property on . \hich was in another person’s name on behalf of Mr
Mokbel.® In the same conversation she referred to other properties held by Mr
Ketch in Port Melbourne, which appear to have been the subject matter of
Counts 3 and 6.

41. Inrelation to Count 3, Ms Gobbo informed her handler that ‘a property in
I Port Melbourne that Mr Ketch owned, believed to be an apartment,

81 Exhibit RC0281 ICR3838 (027), 16 April 2006, 246, VPL.2000.0003.1832.

82 Exhibit RC0281 ICR3838 (031), 12 May 2006, 296, VPL.2000.0003.1882.

83 Exhibit RC0281 ICR3838 (031), 14 May 2006, 297, VPL.2000.0003.1883.

84 Exhibit RC0281 ICR3838 (022), 10 March 2006, 183, VPL.2000.0003.1769.

85 Exhibit RC0283 Information Report SID540, 23 March 2006, VPL.2000.0003.8646; Exhibit RC0281
ICR3838 (023), 23 March 2006, 205, VPL.2000.0003.1791: ‘Action: D/S/S O’Brien Op Purana adv
23/03/06’

86 Un-tendered Statement O - Undated, VPL.0202.0001.0090; Un-tendered Statement of Jij
_, 17 January 2007, VPL.0202.0001.0093.

7 Exhibit RC0281 ICR3838 (027), 16 April 2006, 246, VPL.2000.0003.1832); Exhibit RC0281 ICR3838
(032), 20 May 2006, 304,VPL.2000.0003.1890 *'D/Sgt Flynn adv of above on 21/05/06’; |

e

8 Exhibit RC0281 ICR3838 (034), 4 June 2008, 318, VPL.2000.0003.1904.

8 Exhibit RC0281 ICR3838 (032), 20 May 2006, 304, VPL.2000.0003.1890; Exhibit RC0281 ICR3838
(034), 4 June 2008, 318, VPL.2000.0003.1904.

% Exhibit RC0281 ICR3838 (027), 16 April 2006, 246, VPL.2000.0003.1832.
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and where Solicitor 2 was living, was originally acquired in the name of Jjij
LY Tony Mokbel.”* She also advised that the water rates for the
premises were in | nae-* I subsequently provided a
statement to police in January 2007, and was listed as a prosecution witness.®

42. Between March 2006 and August 2006, Ms Gobbo provided information
regarding the address at |} . Pascoe Vale, which was the
subject matter of Count 6. She told police that the property was held on behalf
of Mr Mokbel,** and later provided information as to the proposed sale of that
property (and advised that the proceeds of the sale was to go towards funding
of Mr Mokbel’s trial).®s

43. Further, Ms Gobbo provided information to her handlers which appears to have
been relevant to the alleged offending. On 13 March 2006, Ms Gobbo provided
her handler with general information relating to Mr Ketch’s avoidance of stamp
duty.*® On 9 June, she provided information relating to fraudulent files held by
Mr Ketch and the use of pro-forma employment records for applicants,?” as was
the conduct alleged in Counts 1 and 4. However, further detail was provided on
24 July 2006, when Ms Gobbo advised that Mr Ketch had a method of money
laundering, whereby ‘Mr Ketch gets them to transfer the house in to spouse’s
name, then wait a few months and Mr Ketch associate, solicitor first name Ali,
does conveyancing, makes sure Ali includes disbursement to include stamp
duty, the transfer is listed as “for love and affection” therefore no stamp duty
paid and pocket this.”®® This information appeared to have been particularly
relevant in relation to Counts 2 and 3.

Other Information which May Have Led Police to Focus Attention on Mr Ketch
and His Eventual Arrest

44. Ms Gobbo provided information to her handlers concerning Mr Ketch’s
relationship with known associates, including Mr Mokbel and Mr Rabie (Rob)
Karam, and criminal activity being conducted by Mr Ketch, both in connection
with, and separate to, those associates.

45.  From November 2005 Ms Gobbo provided information regarding the
relationship between Mr Ketch and Mr Mokbel. She stated that Mr Ketch was a
‘finance broker’,*® was acting as Mr Mokbel’s ‘finance guy’'®, had arranged
loans for Milad, Horty and Tony Mokbel**? and had arranged for the purchase of

1 Exhibit RC0281 ICR3838 (030), 3 May 2006, 282, VPL.2000.0003.1868. * ‘D/I O'Brien ad’

92 Exhibit RC0281 ICR3838 (051), 5 May 2006, 287-288, VPL.2000.0003.1873, VPL.2000.0003.1874
% Un-tendered Statement of |- 17 January 2007, VPL.0202.0001.0098; Un-tendered
Statement of I Undated, VPL.0202.0001.0101. See also Un-tendered Presentment No.
U02374347, R v Mr Ketch, 2008, RCMPI1.0042.0003.0001.

94 Exhibit RC0281 ICR3838 (024), 25 March 2006, 212, VPL.2000.0003.1798; Exhibit RC0283
Information Report SID583, 26 May 2006, VPL.2000.0003.8685; Exhibit RC0281 ICR3838 ICR032, 20
May 2006, 304, VPL.2000.0003.1890.

9 Exhibit RC0281 ICR3838 (036), 19 June 2006, 335, VPL.2000.0003.1921; Exhibit RC0281 ICR3838
(041), 11 August 2006, 391, VPL.2000.0003.1977; Exhibit RC0283 Information Report SID772, 11
August 2006, VPL.2000.0003.8774.

9 Exhibit RC0281 ICR3838 (022), 13 March 2006, 185, VPL.2000.0003.1771.

97 Exhibit RC0281 ICR3838 (034), 9 June 2006, 323 VPL.2000.0003.1909.

% Exhibit RC0281 ICR3838 (039), 24 July 2006, 369, VPL.2000.0003.

9 Exhibit RC0281 ICR3838 (008), 3 November 2005, 51, VPL2000.0003.1637; Exhibit RC0283
Information Report SID302, 25 November 2005, VPL.2000.0003.8428.

100 Exhibit RC0281 ICR38383 (008), 3 November 2005, 51, VPL2000.0003.1637.

101 Exhibit RC0281 ICR3838 (012), 13 December 2005, 87, VPL.2000.0003.1673; Exhibit RC0283
Information Report SID344, 25 November 2005, VPL.2000.0003.8428.

376 |Page



This submission has been redacted due to a range of non-publication claims. These claims are yet to be resolved.

properties in other people’s names for Mr Mokbel.102 She also provided
information in relation to payments made by Mr Ketch towards Mr Mokbel’s
legal fees, 2 including the fact that he had provided cheques in the vicinity of
$50,000 - $100,000, and that ‘there should be a trail for all the mortgages he
takes out with properties’.2>¢ On 7 July 2006, Mr Ketch told Ms Gobbo that he
had been subpoenaed by the Australian Federal Police to produce documents
and give evidence in relation to Mr Mokbel’'s properties.1s There is no
information currently before the Commission as to the outcome of that matter.

46. She further provided information in relation to Mr Ketch’s relationship with other
known associates,* including [l .»°" who she suggested may be R

I

Information regarding Alleged Misconduct Committed by Mr Ketch

47. Ms Gobbo provided information to her handlers regarding various criminal
activities being conducted by Mr Ketch, both before and after his arrest.

48. From at least November 2006, Ms Gobbo provided information in relation to the
relationship between Mr Ketch and Mr Karam, stating that the reason they
shared a close relationship was because they were involved in criminal activity
together,2? which included the doping of race horses.° In January 2008 she
told her handler that Mr Ketch was involved in acquiring a ‘bodgy home loan’11
for Mr Karam through the use of false documents,12 and implied that they were
both involved in drug trafficking.:?

49. In addition, on 23 March 2007 she advised her handler that Mr Ketch intended
to break into the restrained property at | in order to recover
items.14 On 25 March 2007 and 18 October 2006 she provided information

102 Exhibit RC0281 ICR3838 (012), 13 December 2005, 87, VPL.2000.0003.1673; Exhibit RC0282
Information Report SID344, 12 January 2006, VPL.2000.0003.8462: ‘Action: Forward to Det. S/Sgt
O’Brien Op Purana by hand. Report Forwarded to: Hand delivered to S/C Spargo Purana TF by S/C
31690 on 19/1/06’; Exhibit RC0281 ICR3838 (022), 13 March 2006, 185, VPL.2000.0003.1771; Exhibit
RC0283 Information Report SID516, 12 March 2006, VPL.2000.0003.8617;
Exhibit RC0281 ICR3838 (118) 7 January 2008, 1556,
VPL.2000.0003.3142.
103 Exhibit RC0281 ICR2958 (016), 23 April 2008, 211-212, VPL.2000.0003.0951, VPL.2000.0003.0952
104 Exhibit RC0281 ICR3838 (022), 10 March 2006, 183, VPL.2000.0003.1769; Exhibit RC0283
Information Report SID398, 23 February 2006, VPL.2000.0003.8514.
105 Exhibit RC0281 ICR3838 (037), 352, 7 July 2006, VPL.2000.0003.1938.

106 Mr Keene: |

|

107 Exhibit RC0281 ICR3838 (008), 3 November 2005, 51, VPL2000.0003.1637; Exhibit RC0283
Information Report SID344, 25 November 2005, VPL.2000.0003.8428.

10

109 Exhibit RC0281 ICR3838 (052), 4 November 2006, 543 VPL.2000.0003.2129.

110 Exhibit RC0281 ICR3838 (053), 16 November 2006, 557, VPL.2000.0003.2143; Exhibit RC0281
ICR3838 (056), 8 December 2006, 579, VPL.2000.0003.2165; Exhibit RC0281 ICR3838 (057), 11
December 2006, 581 VPL.2000.0003.2167; ]
I Cxhibit RC0281 ICR3838 (058), 24 December 2006, 594, VPL.2000.0003.2180;
Exhibit RC0281 ICR3838 (063), 22 January 2007, 611, VPL.2000.0003.2197; Exhibit RC0281 ICR3838
(118), 1549, 3 January 2008, VPL.2000.0003.3135.

111 Exhibit RC0281 ICR3838 (118), 3 January 2008, 1549, VPL.2000.0003.3135.

112 Exhibit RC0281 ICR3838 (118), 9 January 2008, 1559, VPL.2000.0003.3145.

113 Exhibit RC0281 ICR3838 (118), 7 January 2008, 1556, VPL.2000.0003.3142.

114 Exhibit RC0281 ICR3838 (071), 23 March 2007, 728, VPL.2000.0003.2314: ‘Purana Task Force
Advised Re Same’.
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relating to alleged tax evasion by Mr Ketch.1*> She also provided information
regarding an apparent perjury, falsification of documents,?” theft,118 and an
attempt to defraud the police to facilitate the return of his restrained vehicle.12

50. On occasion, Mr Ketch sought to involve Ms Gobbo in his criminal activities,
including an attempt to pervert court the course of justice (by requesting Ms
Gobbo speak to a witness in an attempt to get the witness not to make a
statement against Mr Ketch)!20 and an attempt to breach a restraining order (by
‘hiding’ his vehicle required to be returned to police at Ms Gobbo’s premises).12
Based on the material reviewed, there is no suggestion that Ms Gobbo
participated in this misconduct.

51. Between January 2006 and March 2007, Ms Gobbo advised police that Mr
Ketch was driving unlicensed?2 and was involved in submitting fraudulent
declarations in order to avoid speeding fines.?2 On a humber of occasions, she
seemed to suggest that Mr Ketch wanted her to witness the signing of the
declarations.’2* On 19 February 2007, she told her handlers that Mr Ketch had
been involving her in the signing of the false declarations, and she suggested
that Mr Ketch should be charged with perjury in relation to the declarations.12

52. Between May 2006 and December 2007 Ms Gobbo regularly provided
information to her handlers concerning Mr Ketch’s drug use.1? On at least two
occasions she provided information as to who was apparently providing the

115 Exhibit RC0281 ICR3838 (024), 25 March 2006, 212, VPL.2000.0003.1798; Exhibit RC0283
Information Report SID583, 26 May 2006, VPL.2000.0003.8685; Exhibit RC0281 ICR3838 (049), 18
October 2006, 496, VPL.2000.0003.2082.

" |

]
117 Exhibit RC0281 ICR3838 (044), 12 September 2006, 422, VPL.2000.0003.2008.
118 Exhibit RC0281 ICR3838 (057), 14 December 2006, 586, VPL.2000.0003.2172.
119 Exhibit RC0281 ICR3838 (069), 10 March 2007, 687, VPL.2000.0003.2273.
120

N
121 Exhibit RC0281 ICR3838 (048), 13 October 2006, 478, VPL.2000.0003.2064; Exhibit RC0281
ICR3838 (048), 13 October 2006, 480-481, VPL.2000.0003.2066, VPL.2000.0003.2067.
122 Exhibit RC0281 ICR3838 (015), 12 January 2006, 118, VPL.2000.0003.1704; Exhibit RC0281
ICR3838 (071), 20 March 2007, 721 VPL.2000.0003.2307.
123 Exhibit RC0281 ICR3838 (063), 27 January 2007, 617, VPL.2000.0003.2203; Exhibit RC0281
ICR3838 (064), 29 January 2007, 618, VPL.2000.0003.2204; Exhibit RC0281 ICR3838 (069), 5 March
2007, 672 VPL.2000.0003.2258; Exhibit RC0281 ICR3838 (071), 20 March 2007, 719,
VPL.2000.0003.2305; Exhibit RC0281 ICR3838 (071), 22 March 2007, 726, VPL.2000.0003.2312;
Exhibit RC0281 ICR3838 (071), 23 March 2007, 729, VPL.2000.0003.2315.
124 Exhibit RC0281 ICR3838 (071), 22 March 2007, 726 VPL.2000.0003.2312; Exhibit RC0281 ICR3838
(071), 23 March 2006, 727-728, VPL.2000.0003.2313, VPL.2000.0003.2314.
125 Exhibit RC0281 ICR3838 (067), 19 February 2007, 642-643, VPL.2000.0003.2228,
VPL.2000.0003.2229 * ‘DDI O’Brien advised of these fines’
L | = 1ibit RC0281 ICR3838
(036), 19 June 2006, 335, VPL.2000.0003.1921; Exhibit RC0281 ICR3838 (039), 31 July 2006, 376-
377 VPL.2000.0003.1962, VPL.2000.0003.1963; Exhibit RC0281 ICR3838 (041),17 August 2006, 397-
398, VPL.2000.0003.1983, VPL.2000.0003.1984; Exhibit RC0281 ICR3838 (044), 3 September 2006,
414, VPL.2000.0003.2000 ); Exhibit RC0281 ICR3838 (051), 24 October 2006, 520,
VPL.2000.0003.2106.; Exhibit RC0281 ICR3838 (051), 27 October 2006, 527, VPL.2000.0003.2113;
Exhibit RC0281 ICR3838 (053), 13 November 2006, 553, VPL.2000.0003.2139; Exhibit RC0281
ICR3838 (060), 7 January 2007, 597 VPL.2000.0003.2183; Exhibit RC0281 ICR3838 (063), 25 January
2007, 614, VPL.2000.0003.2200; Exhibit RC0281 ICR3838 (088), 8 July 2007, 997,
VPL.2000.0003.2583; Exhibit RC0281 ICR3838 (101), 24 September 2007, 1240,
VPL.2000.0003.2826; Exhibit RC0281 ICR3838 (113), 1 December 2007, 1489, VPL.2000.0003.3075.
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drugs to Mr Ketch!?” and stated that Mr Ketch was involved in the distribution of
drugs to others.12

53. From 28 November 2006, Ms Gobbo provided information regarding a
fraudulent loan scheme being conducted by Mr Ketch, involving the use of false
documentation to obtain loans.12 From November 2007 she further provided
information regarding a separate scheme that was being conducted together
with Ange Haddara,**° involving the use of false credit cards. On 6 June 2008,
Ms Gobbo suggested to police that Mr Ketch’s conduct was such that ‘offence
is complete as it is.’13!

Ms Gobbo’s Role i

54. Material before the Commission suggests that Ms Gobbo played a material role

in the process o G

55.  From January 2006, Ms Gobbo discussed with her handlers Mr Ketch'’s attitude
towards his associates,**? her opinion as to |l I 2nd her belief as to
the | " Fcbruary 2006, she
advised as to 134
including a suggestion that ‘maybe somebody needing a loan or similar might
be able to get a bit closer to Mr Ketch’.235 On 9 May 2006, Ms Gobbo relayed
her belief that , everything to be
seized etc.’3 Ms Gobbo advised as to Mr Ketch’s attitude towards Mr

Coghlan®*” and told her handler that Mr Ketch |
T ——— e

She reiterated that I > She
suggested I that should be targeted and the circumstances in which

[

127 Exhibit RC0281 ICR3838 (032) 20 May 2006, 304, VPL.2000.0003.1890; Exhibit RC0281 ICR3838
(036), 21 June 2006, 337-338 VPL.2000.0003.1923, VPL.2000.0003.1924.

128 Exhibit RC0281 ICR3838 (060), 7 January 2007, 597, VPL.2000.0003.2183; Exhibit RC0281
ICR3838 (063), 22 January 2007, 611 VPL.2000.0003.2197.

129 Exhibit RC0281 ICR3838 (054), 28 November 2006, 567 VPL.2000.0003.2153; Exhibit RC0281
ICR3838 (096) 25 August 2007, 1148-1149, VPL.2000.0003.2734, VPL.2000.0003.2735; Exhibit
RC0281 ICR3838 (100), 15 September 2007, 1220, VPL.2000.0003.2806; Exhibit RC0281 ICR3838
(109), 7 November 2007, 1371-1372, VPL.2000.0003.2957, VPL.2000.0003.2958; Exhibit RC0281
ICR3838 (113), 1 December 2007, 1489, VPL.2000.0003.3075.

130 Exhibit RC0281 ICR3838 (111), 16 November 2007, 1416, VPL.2000.0003.3002;* ‘Action: Verbally
disseminated above information to Gav Ryan at Purana Task Force’; Exhibit RC0281 ICR3838 (113), 1
December 2007, 1489, VPL.2000.0003.3075* ‘Action: Verbally disseminated above information to Jim
Coughlin at Purana Task Force’

131 Exhibit RC0281 ICR3838 ICR2958 (022), 6 June 2008, 392-293, VPL.2000.0003.1133.

132 Exhibit RC0281 ICR3838 (016), 23 January 2006, 129, VPL.2000.0003.1715.

133 Exhibit RC0281 ICR3838 (016), 23 January 2006, 130, VPL.2000.0003.1716;

136 Exhibit RC0281 ICR3838 (031), 9 May 2006, 291, VPL.2000.0003.1877.
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56. In the months prior to his arrest in October 2006, Ms Gobbo provided her

opinion as to whether I R
.

B - On | August 2006, Ms Gobbo stated that she ‘saw Mr Ketch
last night, was a bit shaken, I NN -

57. After Mr Ketch’s arrest, Ms Gobbo continued to provide her opinion as to

I+ Vs Gobbo suggested that | I
I - She advised that
-
I * She further stated

58. Although it is noted on [ October 2006 that
- eer—
I, e \vas told by
I 2nd Ms Gobbo continued to suggest approache SN
I

59. As stated above, despite being told to distance herself from the proceedings,
Ms Gobbo and, on jDecember 2007,
provided information to her handlers concerning

and the fact that ‘it does not cover half the stuff it should.’ss2 The
following day, she told her handler she intended to contact Mr Coghlan and

advise him as to maiters |

153 |t is recorded that the handler, Mr Fox, ‘updated Jim

I
Coughlin [sic] at Purana Task Force |l NN -
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60. Ms Gobbo also told her handlers that Mr Ketch’s solicitor would |

I~ \/hich woul

61. InJanuary 2008, Ms Gobbo continued to update her handler as to the status of
I °' At one stage she reported that Mr Ketch had
other known associates.** On Jjjj February 2008,
she told police that she was compiling I
I 2ssociates, with documents which had been provided to her by
2% |t is not clear as to whether | \vas ever finalised
and, based on the material reviewed by Counsel Assisting, there is nothing to

suggest that |
.

Information Provided by Ms Gobbo upon Mr Ketch’s Arrest

62. OnJg October 2006, Ms Gobbo was asked for feedback in relation to the police
raids on Mr Ketch. She stated ‘...they didn’t miss anything. Mr Ketch’s phone
was not seized."*®® However, later, on Jjjj October 2006, she told her handler of
Mr Ketch’s belief that investigators failed to find further evidence in his filing
cabinets that had been seized under warrant, and which he had been told were
available for collection.zst The record indicates this information was verbally
disseminated to Mr Coghlan of Purana.

63. Thereafter, she provided information to police in relation to defence tactics!®2
and, after reviewing the brief of evidence, provided information relating to the
strength of the evidence and quality of the brief provided.% For example, on 24
July 2007, Ms Gobbo told her handler, Mr Fox, that there were ‘flaws in the
brief’, discussed the ‘hole’s [sic] she sees in the fraud brief and the ‘legal
issues re his fraud case’, and stated that she was ‘going down the track of
witnesses not being credible’.15+ She told Mr Fox that irrespective of the poor
quality of the brief, Mr Ketch had ‘a lot of problems’ and she was ‘confident that
he will eventually plea to these charges.’*® This information is recorded as

]

158 Exhibit RC0281 ICR2958 (001), 29 January 2008, 10, VPL.2000.0003.0750.

- |
I
|

|

I - 'nformation to Purana Task Force Verbally — D/Sgt COGHLAN'.

162 Exhibit RC0281 ICR3838 (060), 16 January 2007, 605, VPL.2000.0003.2191.

163 Exhibit RC0281 ICR3838 (087), 2 July 2007, 969, VPL.2000.0003.2555; Exhibit ICR3838 (092), 24
July 2007, 1058, VPL.2000.0003.2644 - * ‘Action: Verbally disseminated above information to Jin
O’Brien and Jim Coughlin [sic] ; Exhibit RC0281 ICR3838 (094), 13 August 2007, 1083,
VPL.2000.0003.2669; |
164 Exhibit ICR3838 (092), 24 July 2007, 1058, VPL.2000.0003.2644 - * ‘Action: Verbally disseminated
above information to Jin O’Brien and Jim Coughlin [sic]'.

165 Exhibit ICR3838 (092), 24 July 2007, 1058, VPL.2000.0003.2644 - * ‘Action: Verbally disseminated
above information to Jin O’Brien and Jim Coughlin [sic].
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having been ‘verbally disseminated’ by Mr Fox to Mr O’Brien and Mr
Coghlan.es

64. Mr O’Brien conceded in evidence to the Commission that Ms Gobbo had been
supplying information related to Mr Ketch which was being used in his
investigation. He agreed she was completely conflicted and should not have
been involved in any way in his representation.1s” Mr O’Brien was asked
whether he and Mr Coghlan discussed any concerns about Ms Gobbo
providing advice to Mr Ketch. He said he did not believe so. When asked why
that was Mr O’Brien said that Mr Coghlan was the crew Sergeant who had
carriage of that particular job.zs8

65. Ms Gobbo also advised her handlers as to Mr Ketch’s attitude towards
resolution of the charges.1® On 26 October 2006 she stated that Mr Ketch’s
solicitor believed he had a defence to the charges.i”® On 27 August 2007, she
told her handler that he wanted to plead guilty to the charges.* The following
day, she had a ‘general talk’ with her handler, Mr Fox, regarding ‘Mr Ketch’s
instructions for the charges on the brief.’72 Whilst this information is recorded
as being ‘not disseminated’, Ms Gobbo told Mr Fox that she would tell
Detective Senior Constable Walsh ‘what problems he has with the brief and
what needs to be done to fix it. She says this is being fair. She expects a
resolution tomorrow anyway.’'173

66. On 30 June 2007 and 2 July 2007, she queried why Mr Ketch had not been
charged with perjury in relation to signing false declarations, and stated that
‘this would mean she would be a witness as she witnessed the documents and
therefore could not represent Mr Ketch.'1* She also queried why police had not
investigated Mr Ketch’s solicitor, stating that police should have executed
warrants on him as ‘he is the common denominator for documents taken out by
Mr Ketch for some loans.’*7

67. Between October 2006 and August 2007, she regularly advised her
handlers that .76 She suggested
that he should be banned from race courses’” and was ‘furious that Purana

would even think I ¢ At the same time, she was

providing legal advice and representation to Mr Ketch, was involved in plea

166 Exhibit ICR3838 (092), 24 July 2007, 1058, VPL.2000.0003.2644 - * ‘Action: Verbally disseminated
above information to Jin O’Brien and Jim Coughlin [sic].’

167 Transcript of James (Jim) O’Brien, 9 September 2019, 5879, RC_MPI_09Sep19_provisional.

168 Transcript of James (Jim) O’Brien, 9 September 2019, 5880-5881, RC_MPI_09Sep19_provisional.

174 Exhibit RC0281, ICR3838 (086), 30 June 2007, 957, VPL.2000.0003.2543; Exhibit RC0281 ICR3838
(087), 2 July 2007, 969, VPL.2000.0003.2555.

175 Exhibit ICR3838 (092), 24 July 2007, 1058, VPL.2000.0003.2644 - *'Action: Verbally disseminated
above information to Jin O’Brien and Jim Coughlin [sic].’

L
]

- |

177 Exhibit RC0281 ICR3838 (054), 20 November 2006, 562, VPL.2000.0003.2148.

I
. ]
|
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negotiations with the OPP and was aware that
I sccuring a plea deal and obtaining a sentencing discount.

68. From 4 April 2008 Ms Gobbo indicated to her handler that the reason she
remained close to Mr Ketch was because of his tendency to gossip, which
meant that she was able to inadvertently pass messages through him to his
associates,” and obtain intelligence as to ‘what the Mokbel’s are thinking’.1°
She stated that ‘this way she can put a dampener on rumours circulating about
her. She is also able to hear what everyone else is thinking through him.’81

69. Later, in July 2008, (following the cessation of her representation to Mr Ketch)
Ms Gobbo conveyed her disgust when the prosecutor agreed that a non-
custodial sentence was appropriate,'8 stated that she was ‘bitter’1# and
‘infuriated'ss+ that Mr Ketch received a wholly suspended sentence and
described him as ‘an untrustworthy wretch’.185

Information Provided by Ms Gobbo Suggesting Persons who May Inform
against Mr Ketch

70. Both prior to and following Mr Ketch’s arrest, Ms Gobbo told police the names
of associates of Mr Ketch who would be in a position to provide information
regarding his criminal conduct, and advised as to the likelihood of them
assisting police.:ss Two persons identified by Ms Gobbo were approached by
police and later made statements against Mr Ketch; being Mr Ketch'’s

4 1 | [

71. Ms Gobbo suggested to police on jApril 2006, that police should look into i
I She stated that he had been charged with il offences, was
concerned about facing jail time, and that a ‘possible opportunity awaits.’:s°
See: Case Study of I for whom Ms Gobbo acted on several
occasions between June and September 2006.1%

72. Ms Gobbo was actively involved in identifying |l 2s a potential source
of information,*** and provided the following information to her handlers
concerning same:

72.1.  On 25 January 2007 Ms Gobbo told her handler that she met with i
I for an hour. Ms Gobbo conveyed the contents of the discussion

179 Exhibit RC0281 ICR2958 (012), 4 April 2008, 133, VPL.2000.0003.0873.

180 Exhibit RC0281 ICR2958 (017), 1 May 2008, 256, VPL.2000.0003.0996.

181 Exhibit RC0281 ICR2958 (012), 4 April 2008, 133, VPL.2000.0003.0873.

- -
-

b ——————————— ]

185 Exhibit RC0281 ICR2958 (029), 20 July 2008, 499, VPL.2000.0003.1239.
N Cxibit RC0281 ICR3838

(058), 18 December 2006, 590, VPL.2000.0003.2176;
1!7 Un-tendered Statement of - 11 October 2006, VPL.0202.0001.0106; Un-tendered

Statement of - 11 October 2006, VPL.0202.0001.0108; Un-tendered Statement il
, 17 October 2006, VPL.0202.0001.0104.

188 Un-tendered, Statement of . 16 March 2007, VPL.0202.0001.0087.

|

190 See Case Study of N Vo'lume 3

191 Exhibit RC0281 ICR3838 (022), 13 March 2006, 185, VPL.2000.0003.1771.
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72.2.

72.3.

72.4.

72.5.

72.6.

she had with | stating that I \as ‘concerned about
her legal obligations re frauds and is at the end of her tether.’192

On 6 February 2007, Ms Gobbo suggested that the police should take
a ‘gentle approach’ to gainjjiilll’ assistance.'*

On 10 February 2007, Ms Gobbo advised her handler that | N
was keen to make a statement against Mr Ketch.4

On 19 February 2007, Ms Gobbo advised that |l had decided
to make a statement against Mr Ketch ‘after advice was given by 3838
about what the police may do if she refuses to make the requested
statement.’1%

Despite being told by police to avoid being involved in this matter,19
she continued to discuss the statement with | =’ reviewed the
draft statement,'*® ‘was involved in the wording and finalisation of the
statement with Gerard Walsh’1** and ‘returned [the statement] to
Purana for amendments.’2°

Mr O’Brien was asked about these matters and said that it may be
something he was completely unaware of. He was asked if someone
as conflicted as Ms Gobbo was involved in the wording and finalisation
of statements, what that said about how things were working at the
Purana Taskforce. Mr O’Brien said that he did not believe he was
aware of it and that perhaps Mr Coghlan could shed more light on it.20
Mr Coghlan stated that he does not recall having any awareness of Ms
Gobbo providing information to Victoria Police about information or

assistance that could be given by GGG

Knowledge as to Conflict

73. Atvarious times, Ms Gobbo acknowledged an awareness of, and discussed
with her handlers, areas of conflict which could arise, or had arisen, through
her representation of Mr Ketch, including:

73.1.

Upon Mr Ketch’s arrest on 4 October 2006, Ms Gobbo discussed with
her handlers potential issues of conflict which could arise in
representing Mr Ketch, due to her representation of Mr Cooper. She
acknowledged that Mr Cooper had mentioned Mr Ketch in about one
and a half pages of his statements,23 and it is clear that she was
involved in the process of Mr Cooper assisting police and providing
those statements. Mr Cooper’s name does not appear on the

192 Exhibit RC0281 ICR3838 (063), 25 January 2007, 614, VPL.2000.0003.2200.
193 Exhibit RC0281 ICR3838 (065), 6 February 2007, 628, VPL.2000.0003.2214.
194 Exhibit RC0281 ICR3838 (065), 10 February 2007, 631, VPL.2000.0003.2217.
195 Exhibit RC0281 ICR3838 (067), 19 February 2007, 641, VPL.2000.0003.2227.
196 Exhibit RC0281 ICR3838 (067), 19 February 2007, 641, VPL.2000.0003.2227.

A
198 Exhibit RC0281 ICR3838 (067), 22 February 2007, 651, VPL.2000.0003.2237.

199 Exhibit RC0281 ICR3838 (067), 19 February 2007, 642, VPL.2000.0003.2228.

200 Exhibit RC0281 ICR3838 (067), 22 February 2007, 651, VPL.2000.0003.2237.

201 Transcript of Mr O’Brien, 9 September 2019, 5883, RC_MPI_09Sep19_provisional.
202 yUn-tendered Statement of Detective Sergeant Jim Coghlan, 8 April 2020, 5 [20],
VPL.0014.0086.0022 @ .0026.

203 Exhibit RC0281 ICR3838 (047), 4 October 2006, 449, VPL.2000.0003.2035.
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presentment. He was not called as a witness in the case against Mr
Ketch.2o4

73.2. On 20 November 2006 Ms Gobbo became concerned about a
proposed application by Mr Ketch’s solicitor, seeking a copy of the
affidavit in support of the restraining order made against Mr Ketch.
Apparently the OPP would not release the affidavit as it contained
informer information.20s There is a suggestion that this information was
originally provided by Ms Gobbo, given her concerns that the affidavit
may contain information highlighting her role.2 It appears that,
following those concerns, steps were taken to ensure Ms Gobbo’s role
was not compromised.2?” On 1 December 2006, Ms Gobbo was
instructed ‘to proceed with normal procedure’ in making the proposed
application, on the basis that Purana would ‘concede and hand over [a]
santised version’ of the material to defence.2¢ On 4 December 2006,
Ms Gobbo told her handler that she had a copy of the ‘sanitised
version’ of the affidavit and had a discussion with her handlers about
its contents, including the fact that it highlighted the involvement of an
informer.209

73.3. Later, in January 2008, Ms Gobbo discussed the fact that she did not
want to appear on behalf of Mr Ketch at his plea hearing due to ‘ethical
problems’2° and that if Horty Mokbel became aware that she had
assisted NG ' May sue HS via Legal
Ombudsman b/c of conflict.’211

Other Relevant Proceedings

74. As a consequence of being charged and convicted of the aforementioned
offences, automatic forfeiture orders were made on 9 March 2010 in relation to
a number of properties and vehicles, and $88,000 cash.#2 The assets forfeited
as a result of those orders had a gross value of approximately $2.86 million.3

Submissions under Terms of Reference 1 and 2 in relation to
Mr Ketch

75. ltis submitted that it is open to the Commissioner to find that the case of Mr
Ketch may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

204 Un-tendered Presentment No. U02374347, undated, R v Mr Ketch, OPP.0095.0001.0022 @ 11, 12.
205 Exhibit RC0281 ICR3838 (054), 20 November 2006, 562, VPL.2000.0003.2148.

206 Exhibit RC0281 ICR3838 (054), 29 November 2006, 568, VPL.2000.0003.2154.

207 Exhibit RC0281 ICR3838 (054), 29 November 2006, 568, VPL.2000.0003.2154.

208 Exhibit RC0281 ICR3838 (055), 1 December 2006, 570, VPL.2000.0003.2156.

209 Exhibit RC0281 ICR3838 (055), 4 December 2006, 573, VPL.2000.0003.2159.

210 Exhibit RC0281 ICR2958 (001), 24 January 2008, 3, VPL.2000.0003.0743.

T N — ‘(DD! RYAN adv
01/02/08 -COGGHLAN to liaise w. WOLF to S/T HS direct)’.

212 yUn-tendered, Restraining Order, In the matter of the Confiscation Act 1997, Mr Ketch and Ms Kline v
DPP (Supreme Court of Victoria, Justice Beach, 9 March 2010), AC0O.0002.0001.0221.

213 Un-tendered, Master ACO Production of Documents to the Royal Commission into the Management
of Police Informants, 8 May 2019, 1 AC0.0001.0001.0001.
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76. These submissions should be read in conjunction with the Narrative
Submissions, Chapters 10, 15 and 17, which contain an account of the conduct
of Ms Gobbo and members of Victoria Police in relation to Mr Ketch.

77. The extent to which the case of Mr Ketch may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

78. First, Category 1A%# applies in that, between October 2006 and February
2008,215 Ms Gobbo acted for Mr Ketch while she was a human source,?:¢ and
did not disclose same to him.27

79. Secondly, Category 1B applies in that, between December 2005 and January
2008, which was before and during the period that Ms Gobbo acted for Mr
Ketch in relation to the case, Ms Gobbo provided information in relation to him
to members of Victoria Police and/or otherwise assisted (or attempted to assist)
in his prosecution, and did not disclose same to him.229

80. Thirdly, Category 2A22 applies in that evidence relied upon by the prosecution
in Mr Ketch’s case, namely the evidence of I > and I -
may have been obtained in consequence of an impropriety or illegality in
connection with the use of Ms Gobbo as a human source by Victoria Police.?®

81. Fourthly, Category 2B applies in that Ms Gobbo had knowledge of the
circumstances founding the above [80] and failed to disclose same to her
client, Mr Ketch, thereby depriving him of the ability to object to the admission
of that evidence.

82. The above conduct by Ms Gobbo under Categories 1A and 1B, together with
conduct under Categories 2A and 2B, evinces a conflict of interest and may
constitute breaches of her duty to the administration of justice, her duty to the
court, her duty to her client, and her fiduciary duties.2? Further, in certain
instances identified above,?2¢ Ms Gobbo’s conduct may constitute a breach of
legal professional privilege and/or confidence.2?”

83. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, balil
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Paolice was relatively innocuous and/or based on the

214 See Legal Principles Submissions at [249].

215 See above analysis at [20]-[26].

216 See Legal Principles Submissions at [20].

217 See Legal Principles Submissions at [239].

218 See Legal Principles Submissions at [249].

219 See above analysis at [28]-[67], [70] — [73].

220 See Legal Principles Submissions at [249].

221 See above analysis at [70],[72].

222 See above analysis at [70]-[71].

223 See Legal Principles Submissions at [196]-[222].

224 See Legal Principles Submissions at [249].

225 See Legal Principles Submissions at [320]-[329] and [307]-[309].
226 See above analysis at [29], [31], [48] — [53], [57], [58], [59] — [67], [70] — [73].
227 See Legal Principles Submissions at [310]-[319] and [301]-[306].
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evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused'’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

84.

85.

86.

87.

88.

89.

90.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:??

84.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Ketch

84.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Ketch, appropriate disclosure was
made; or alternatively

84.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [84.1] were taken, and accordingly there
was the potential for the right of Mr Ketch to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Ketch and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.229

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.2

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.z

Category 3A%2 applies in that there was non-disclosure of Ms Gobbo’s status
as a human source, and a failure to take any steps to have potential issues of

228 See Legal Principles Submissions at [384] and [452]-[457].
229 See Legal Principles Submissions at [380]-[385].

230 See Legal Principles Submissions at [351], [362]-[373].

231 See Legal Principles Submissions at [351] and [374].

232 See Legal Principles Submissions at [465].
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public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

91. Category 3B23 applies in that, between December 2005 and January 2008,
which was before and during the period that Ms Gobbo acted for Mr Ketch in
relation to the case, Ms Gobbo provided information in relation to him to
members of Victoria Police and/or otherwise assisted (or attempted to assist) in
his prosecution,?** and there was non-disclosure of same, and a failure to take
any steps to have potential issues of public interest immunity or matters of
state considered by the DPP or the VGSO and then possibly a court.

92. Category 4Az23 applies in that, as noted above at [80], evidence relied upon by
the prosecution may have been obtained in consequence of an impropriety or
illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.

93. Category 4B23% applies in that there was the above conduct, and there was non-
disclosure of same, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

94. As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

233 See Legal Principles Submissions at [465].
234 See above analysis at [28]-[67], [70] — [73].
235 See Legal Principles Submissions at [465].
236 See Legal Principles Submissions at [465].
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CASE STUDY: MOHAMMAD KHODR

The Relevant Cases of Mohammad Khodr

1. The two relevant cases of Mr Mohammad Khodr concern his convictions in
2010 for:

1.1. one charge of possessing substances and equipment with the intention
of using them for the purpose of trafficking in a drug of dependence;*

1.2. one charge of trafficking in not less than a commercial quantity of a
drug of dependence, namely methylamphetamine;z and

1.3. one charge of possession of cocaine.3

2.  The offending occurred between May 2006 and October 2006.4 On 9 October
2006, Mr Mohammad Khodr was arrested and interviewed in relation to the
matter.5 On 10 October 2006, he was charged with the offending and brought
before the Magistrates’ Court for a filing hearing.¢ The charges emerged from
three investigations undertaken by Victoria Police and Australia Federal Police,
namely: Operation Analogy, Operation Tool, and Operation Dotard.” The
offending concerned alleged activities in relation to drug trafficking and items
found at two premises in Pascoe Vale.?

3. On 19 June 2010, following a trial before the Supreme Court, a jury found Mr
Khodr, along with his co-accused Mr Stephen Gavanas,® guilty of the trafficking

1 DPP v Gavanas and Khodr (Sentence) [2010] VSC 433, [1]; Gavanas and Khodr v The Queen [2013]
VSCA 178 [1]. Un-tendered Presentment No. C0605383.3B, R v Gavanas and Khodr, 2010, 9-13
RCMPI1.0095.0001.0001 @ _0009-0013.

2 DPP v Gavanas and Khodr (Sentence) [2010] VSC 433, [1]; Gavanas and Khodr v The Queen [2013]
VSCA 178 [1]. Un-tendered Presentment No. C0605383.3B, R v Gavanas and Khodr, 2010, 9-13,
RCMPI1.0095.0001.0001, @_0009-0013.

3 The three charges form two cases because the third charge of possession of cocaine was the subject
of a separate presentment to that on which the other two charges were brought: See Gavanas and
Khodr v The Queen [2013] VSCA 178 [1]; DPP v Gavanas and Khodr (Sentence) [2010] VSC 433, [1].
As addressed below, whilst the first two charges proceeded to trial, Mr Khodr pleaded guilty to the third
charge. Notably, the possession of cocaine charge was originally placed on the same presentment as
the other charges: see Un-tendered Presentment No. C0605383, R v Gavanas, Mokbel and Khodr,
2008, and Presentment No. C0605383.2B, R v Gavanas and Khodr, Undated, 2-8,
RCMPI.0095.0001.0001 @_0002-0008. Moreover, it appears that the possession of cocaine charge
was based on evidence obtained at the execution of a search warrant which led to evidence being
obtained in relation to the other charges. In addition, the charge was filed at the same time, and together
with, the balance of the charges (see: Un-tendered Summary of Charges, Police v Mokbel, Khodr and
Gavanas, 16-17, 30, RCMPI1.0095.0001.0001 @_0016-0017, 0030. Given the factual and procedural
relationship between the possession of cocaine charge and the other two charges, the two cases are
treated jointly for the purposes of these submissions.

4 Un-tendered Presentment No. C0605383.3B, R v Gavanas and Khodr, 2010, 9-13,
RCMPI.0095.0001.0001, @_0009-0013. See also DPP v Gavanas and Khodr (Sentence) [2010] VSC
433, [18], regarding the count of possession of cocaine.

5 DPP v Gavanas and Khodr (Sentence) [2010] VSC 433, [3]; Un-tendered Summary of Charges, Police
v Horty Mokbel, Mohammad Khodr, Stephen Gavanas, RCMPI1.0070.0001.0009 @_0016.

6 Un-tendered Summary of Charges, The Police v Horty Mokbel, Mohammad Khodr, Stephen Gavanas,
RCMPI1.0070.0001.0009 @_0016.

7 See Case Study of Stephen Gavanas.

8 Gavanas and Khodr v The Queen [2013] VSCA 178, [12]. For a full summary see [13]-[43].

9 See Case Study of Stephen Gavanas.
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offending.’ On 13 September 2010, Mr Khodr also pleaded guilty to the
possession of cocaine charge.i* The prosecution case against Mr Khodr
included reliance upon the evidence of Mr Cooper,* il N NN - Ul

.17 The informant or primary
investigator in the case was Mr Kelly .18 In addition, notable members of
police involved in the prosecution as police witnesses included Mr Paul Rowe,
Mr Graham Evans, Mr Craig Hayes, and Mr Dale Flynn.°

4.  On 8 November 2010, Mr Khodr was sentenced in the Supreme Court to a total
effective sentence of six years and eight months’ imprisonment, with a non-
parole period of four years.2° In 2013, Mr Khodr brought an appeal against
conviction and sentence in the Court of Appeal.2 While the Court refused Mr
Khodr’s appeal against conviction,? it upheld his appeal against sentence.z
The grounds of appeal did not concern Ms Gobbo.?* In allowing the appeal, the
Court imposed a new total effective sentence of five years and six months’
imprisonment, with a non-parole period of three years and six months.#

Ms Gobbo’s Legal Representation of Mr Khodr

5. Material before the Commission indicates that Ms Gobbo acted for Mr Khodr in
relation to the case on one occasion only, namely on 10 October 2006, when
she appeared on his behalf in his filing hearing before the Magistrates’ Court.2s

10 DPP v Gavanas and Khodr (Sentence) [2010] VSC 433, [1].

11 DPP v Gavanas and Khodr (Sentence) [2010] VSC 433, [1].

12 See, eg: Un-tendered Presentment No. C0605383.3B, R v Gavanas and Khodr, 2010, 9-13,
RCMPI1.0095.0001.0001, @_0009-0013. Gavanas and Khodr v The Queen [2013] VSCA 178 regarding
witness ‘FQ’. See also See Un-tendered Response to Applicant’s written case, The Queen v Stephen
Gavanas, 8 October 2012, OPP.0053.0001.0005_0764-6; Un-tendered Office of Public Prosecutions
Victoria Annexure A - Witnesses and Related Accused Matter Outcomes, 29 May 2020, 2,
OPP.0056.0001.0001.

13 See Un-tendered Presentment No. C0605383.3B, R v Gavanas and Khodr, 2010, 9-13,
RCMPI1.0095.0001.0001, @_0009-0013

14 See Un-tendered Response to Applicant’s written case, The Queen v Stephen Gavanas, 2012, 766 —
777, OPP.0053.0001.0005 @_0766-7. Un-tendered Presentment No. C0605383.3B, R v Gavanas and
Khodr, 2010, 9-13, RCMPI.0095.0001.0001, @_0009-0013

15 See Un-tendered Response to Applicant’s written case, The Queen v Stephen Gavanas, 2012, 767 —
778, OPP.0053.0001.0005 @_0767-8. Un-tendered Presentment No. C0605383.3B, R v Gavanas and
Khodr, 2010, 9-13, RCMPI.0095.0001.0001, @_0009-0013.

16 Un-tendered Presentment No. C0605383.3B, R v Gavanas and Khodor, 2010, 9-13,
RCMPI1.0095.0001.0001, @_0009-0013.

17 Un-tendered Presentment No. C0605383.3B, R v Gavanas and Khodor, 2010, 9-13,
RCMPI1.0095.0001.0001, @_0009-0013.

18 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 28 January 2002, 66, OPP.0001.0004.0025 @.0090. See also N

19 See Un-tendered Presentment No. C0605383.3B, R v Gavanas and Khodor, 2010, 1-5,
RCMPI1.0095.0001.0001, @_0009-0013.

20 DPP v Gavanas and Khodr (Sentence) [2010] VSC 433, [60]-[63], esp [62]; Un-tendered Presentment
No. C0605383.3B, R v Gavanas and Khodor, 2010, 9-13, RCMPI1.0095.0001.0001, @.0009-0013; Un-
tendered Victoria Police Criminal History Report, Mohamad Khodr, 14 December 2019, 2,
VPL.0099.0193.2900 @.2901.

2! Gavanas and Kohdr v The Queen [2013] VSCA 178.

22 Gavanas and Khodr v The Queen [2013] VSCA 178, [91].

23 Gavanas and Khodr v The Queen [2013] VSCA 178, [124], [129]-[131].

24 Gavanas and Khodr v The Queen [2013] VSCA 178, [9] and [92].

25 Gavanas and Khodr v The Queen [2013] VSCA 178], [129]-[131].

26 See Exhibit RC0281, ICR (48), 10 October 2010, 464-465, VPL.2000.0003.2050; Exhibit RC1568 Ms
Nicola Gobbo fee book 02, 10 October 2006, 100, MIN.5000.7000.0001 @.0100; Exhibit RC1569
Meldrum & Hyland Barristers Clerk Nicola Gobbo Tax Invoice. 11 October 2006, 39,
GMH.0001.0001.0008 @_0039. Cf. Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM
database list of appearances by Ms Nicola Gobbo, 28 January 2002, 66, OPP.0001.0004.0025 @.0090.
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On that day, she marked fees of $770 in the matter of “Police v M. Khodr & S.
Gavanas”, for a “[b]rief to appear at Melb. Mag. Court”, addressed to Mr
Stephen Andrianakis, solicitor.?”

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Khodr

6. Mr Khodr does not appear to have been the subject of communications
between Ms Gobbo and Victoria Police prior to his arrest on 9 October 2006.28
Notably, however, according to Mr Kelly, the primary investigator in the matter,
intelligence had been received from the Source Development Unit in the course
of Operation Dotard that he believed had originated with Ms Gobbo.?

7. On9and 10 October 2006, Ms Gobbo and her handlers engaged in a series of
communications about Mr Khodr,3 which may be summarised as follows:

7.1. At 2:45pm, Mr Anderson recorded in the Informer Contact Reports
(ICRs) that he had “called [Ms Gobbo] at the request of Purana
Taskforce — Detective Sergeant Jason Kelly regarding pending arrests
re Operation Do[t]ard”. 3t Mr Anderson noted that “[ijnformation [was]
required on Mohamad Kodhr [sic]’, among others.32

7.2. At 5:42pm, Ms Gobbo told Mr Anderson that the person by the name of
“Mohammed Khoder” or “Mohamad Khodr” was not known to her.32

7.3. At 7:15pm, immediately after Mr Anderson learnt of the arrest of Mr
Mohammad Khodr, he telephoned Ms Gobbo and provided her with an
“‘update ... regarding the status of Operation Dotard”.34 It can be
inferred that that update included reference to the arrest of Mr Khodr.

7.4. At 9:43pm, Ms Gobbo and Mr Anderson again discussed the Operation
Dotard arrests, and Ms Gobbo clarified her knowledge of Mr
Mohammad Khodr, before providing specific information about him.3s
The ICRs record:3

27 See Exhibit RC1568 Ms Nicola Gobbo fee book 02, 10 October 2006, 100, MIN.5000.7000.0001
@.0100. The fees were paid in full on 16 October 2006: Exhibit RC1569 Meldrum & Hyland Barristers
Clerk Nicola Gobbo Tax Invoice. 11 October 2006, 39, GMH.0001.0001.0008 @ _0039. Exhibit RC1569
Meldrum & Hyland, Statement of Account of Ms Gobbo Statement of Account’, 07 March 2019, 41,
GMH.0001.0001.0002 @_0041.

> I - < ocir, Mohamad ..
Not Known to source.” While a “Mohamed Khodr” is mentioned at Exhibit RC0281 ICR3838 (39), 28 July
2006, 374, VPL.2000.0003.1960, it appears that he was raised by the handlers, not Ms Gobbo, and that

there was no discussion about him. See |G
«’ e

!! See Exhibit RC0281 ICR3838 (48), 9-10 October 2006, 457-465, VPL.2000.0003.2043 -

VPL.2000.0003.2051.

-
T
33 Exhibit RC0281 ICR3838 (48), 9 October 2006, 458, VPL.2000.0003.2044.
3 Exhibit RC0281 ICR3838 (48), 9 October 2006, 460, VPL.2000.0003.2046.
3 Exhibit RC0281 ICR3838 (48), 9 October 2006, 462, VPL.2000.0003.2048.
3 Exhibit RC0281 ICR3838 (48), 9 October 2006, 462, VPL.2000.0003.2048.
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8.

7.5. The next morning, on 10 October 2006, at 7:46am, Ms Gobbo informed
Mr Anderson that Mr Andrianakis had requested that she appear at
the filing hearing of Mr Khodr.3” Notably, in response, it appears that Mr
Anderson urged Ms Gobbo not to appear at the hearing.3s

7.6. Notwithstanding Mr Anderson’s advice to the contrary, Ms Gobbo did
appear at the filing hearing, and afterwards confirmed to Mr Anderson
that she had done so, reportedly suggesting that she “did not speak
personally to either offender”.?* She did, however, tell Mr Anderson that
Mr Khodr would be making an application for bail within the week.4

Thereafter, Mr Khodr continued to feature in communications between Ms
Gobbo and Victoria Police through until May 2008.4

Relevant Conduct in relation to Mr Cooper

9.

10.

11.

The conduct of Ms Gobbo and various members of Victoria Police in relation to
Mr Cooper is also relevant to an assessment of Mr Khodr’s case. As set out in

the Narrative Submissions at Chapter 11, it is submitted that the conduct of Ms
Gobbo and members of Victoria Police in relation to Mr Cooper may have been
improper or unlawful. In particular, for the reasons set out in that section of the

submissions, it is submitted that such conduct led to, inter alia:

9.1. the discovery of the offending the subject of Operation Posse;
9.2. Mr Cooper being arrested in Operation Posse;

9.3. Mr Cooper deciding to agree to co-operate with and assist the
authorities, including by making statements implicating others and
undertaking to give evidence in subsequent prosecutions; and (it
follows)

9.4. the evidence of Mr Cooper being relied upon in the prosecution of Mr
Khodr (among others).

As noted below, on this basis, it may be argued that the evidence of Mr
Cooper, relied upon in the prosecution of Mr Khodr, may have been obtained in
consequence of improper or illegal conduct, and such evidence may therefore
have been liable to exclusion. It is submitted that the absence of any disclosure
meant that Mr Khodr may have been deprived of any opportunity to object to
the admissibility of this evidence.

Further, as set out in case studies of

B it is submitted that it is open to find that there may have been a
causal link (even if indirect) between the conduct of Ms Gobbo and Victoria
Police which led Mr Cooper to agree to assist and co-operate with authorities,
and to those persons’ respective subsequent decisions to do so.

37 Exhibit RC0281 ICR3838 (48), 9 October 2006, 464, VPL.2000.0003.2050.
38 Exhibit RC0281 ICR3838 (48), 9 October 2006, 464, VPL.2000.0003.2050.
39 Exhibit RC0281 ICR3838 (48), 9 October 2006, 465, VPL.2000.0003.2051.
40 Exhibit RC0281 ICR3838 (48), 9 October 2006, 465, VPL.2000.0003.2051.
41 See Un-tendered Summary of Extracts for Mohammad Khodr, Undated, VPL.4164.0001.0001.

392|Page



This submission has been redacted due to a range of non-publication claims. These claims are yet to be resolved.

12.  On this basis, it may be argued that the evidence of
relied upon in the prosecution of Mr Khodr, may have
been obtained illegally or improperly by virtue of its causal connection (even if
indirect) to the circumstances surrounding Mr Cooper.

13. Itis important to recognise that, as noted in the Legal Principles Submissions
at [191]-[222], the assessment of the requisite causal connection, as part of the
broader considerations under section 138 of the Evidence Act 2008 (Vic), is a
matter for the courts. While the chain of causation may be indirect or arise
through various steps and still enliven section 138,42 where the causal link is
“tenuous”, this may affect the balancing exercise under section 138(3) and the
decision as to whether the evidence should be admitted or excluded.*

Submissions under Terms of Reference 1 and 2 in relation to
Mr Khodr

14. Itis submitted that it is open to the Commissioner to find that the two cases of
Mr Khodr may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

15. These cases are linked to the case of Mr Cooper and accordingly this case
study adopts the detailed analysis of Ms Gobbo’s conduct and police conduct
contained in the Narrative Submissions, Chapter 11.

16. The extent to which the two cases of Mr Khodr may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

17. First, Category 1A% applies in that, on 10 October 2006, Ms Gobbo acted for
Mr Khodr while she was a human source,* and did not disclose same to him.4

18. Secondly, Category 1B“® applies in that, between 9 and 10 October 2006,
which was before and during the period that Ms Gobbo acted for Mr Khodr in
relation to the cases, Ms Gobbo provided information in relation to him to
members of Victoria Police, and did not disclose same to him.4°

19. Thirdly, Category 2A% applies in that evidence relied upon by the prosecution
in the cases against Mr Khodr, namely the evidence of Mr Cooper,s: Jjij

I I B oy have been obtained in

42 See Legal Principles Submissions at [210].
43 See Legal Principles Submissions at [222].
44 See Legal Principles Submissions at [249]
45 See above analysis at [5].

46 See Legal Principles Submissions at [20]
47 See Legal Principles Submissions at [239]
48 See Legal Principles Submissions at [249].
49 See above analysis at [7].

50 See Legal Principles Submissions at [249].
51 See above analysis at [3] and [9]-[10].

52 See above analysis at [3] and [11]-[12].

53 See above analysis at [3] and [11]-[12].

54 See above analysis at [3] and [11]-[12].
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consequence of an impropriety or illegality in connection with the use of Ms
Gobbo as a human source by Victoria Police.s

20. Fourthly, Category 2Bs¢ applies in that Ms Gobbo had knowledge of the
circumstances founding the above [19] and failed to disclose same to her
client, Mr Khodr, thereby depriving him of the ability to object to the admission
of that evidence.

21. The above conduct by Ms Gobbo under Categories 1A and 1B together with
conduct under Categories 2A and 2B, evinces a conflict of interest and may
constitute breaches of her duty to the administration of justice, her duty to the
court, her duty to her client, and her fiduciary duties.>

22. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by Counsel Assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

23. There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:s8

23.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Khodr;

23.2. inthe event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Khodr, appropriate disclosure was
made; or alternatively

23.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

24. In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [23.1] were taken, and accordingly there
was the potential for the right of Mr Khodr to a fair trial to have been interfered
with.

55 See Legal Principles Submissions at [249].

56 See Legal Principles Submissions at [249].

57 See Legal Principles Submissions at [320]-[329] and [307]-[309].
58 See Legal Principles Submissions at [384] and [452]-[457].
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25.

26.

27.

28.

29.

30.

31.

32.

33.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Khodr and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.5®

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.s°

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
conviction upon trial and guilty plea.s:

Category 3A¢2 applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B¢® applies in that, between 9 and 10 October 2006, which was
before and during the period that Ms Gobbo acted for Mr Khodr in relation to
the cases, Ms Gobbo provided information in relation to him to members of
Victoria Police,% and there was non-disclosure of same, and a failure to take
any steps to have potential issues of public interest immunity or matters of
state considered by the DPP or the VGSO and then possibly a court.

Category 4A% applies in that, as noted above at [19], evidence relied upon by
the prosecution may have been obtained in consequence of an impropriety or
illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.

Category 4B¢® applies in that there was the above conduct, and there was non-
disclosure of same, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

59 See Legal Principles Submissions at [380]-[385].

60 See Legal Principles Submissions at [351], [362]-[373].
61 See Legal Principles Submissions at [351] and [374].
62 See Legal Principles Submissions at [465].

63 See Legal Principles Submissions at [465].

64 See above analysis at [7].

65 See Legal Principles Submissions at [465].

66 See Legal Principles Submissions at [465].
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CASE STUDY: DIMITRIOS KONDALIS

The Relevant Case of Mr Kondalis

1. The one relevant case of Mr Dimitrios Kondalis concerns his convictions before
the County Court in June 2008.1

2. On 10 February 2007, Mr Kondalis was involved in a motorcycle accident. He
was conveyed to hospital and his belongings were searched by police to
confirm his identity.2 As a result of that search, a quantity of
methylamphetamine was located and Mr Kondalis was arrested.?

3.  On 11 February 2007, he was charged following the execution of a search
warrant at his address.*

4.  On 27 November 2007, Mr Kondalis was arraigned and entered a plea of guilty

to:
4.1. one count of trafficking in methylamphetamine;
4.2. Three counts of dishonestly handling stolen goods; and

4.3. one count of possession of cannabis.s

5. A plea hearing was conducted on 20 June 2008.°

6. On 26 June 2008, Mr Kondalis was sentenced to 21 months’ imprisonment,
with 15 months of the sentence suspended for a period of two years.”

1 Un-tendered Reasons for Sentence, R v Dimitrios Kondalis (County Court of Victoria, Judge Patrick,
26 June 2008), 39 [32]-[41], RCMPI.0119.0001.0015 @.0039; Un-tendered Victoria Police Criminal
History Report, Dimitrios Kondalis, 14 December 2019, 1 VL.0099.0193.3024 @.3024.

2 Un-tendered Reasons for Sentence, R v Dimitrios Kondalis (County Court of Victoria, Judge Patrick,
26 June 2008), 32 [2]-[3], RCMPI.0119.0001.0015 @.0032; Un-tendered Summary of Prosecution
Opening, R v Dimitrios Kondalis, 3 July 2008, 27[1] — 28 [6e], RCMPI.0119.0001.0015 @ .0027- .0028;
Un-tendered Summary of Prosecution Opening with Handwritten Amendments, R v Dimitrios Kondalis
(County Court of Victoria, Judge Patrick, 26 June 2008), 1[1]- 2[6e]. COR.1016.0001.0024 @ .0001-
.0002.

3 Un-tendered Reasons for Sentence, R v Dimitrios Kondalis (County Court of Victoria, Judge Patrick,
26 June 2008), 32 [2]-[3], RCMPI.0119.0001.0015 @.0032; Un-tendered Summary of Prosecution
Opening, R v Dimitrios Kondalis, 3 July 2008, 27[1] — 28 [6e], RCMPI.0119.0001.0015 @ .0027- .0028;
Un-tendered Summary of Prosecution Opening with Handwritten Amendments, R v Dimitrios Kondalis
(County Court of Victoria, Judge Patrick, 26 June 2008), 1[1]- 2[6e], COR.1016.0001.0024 @.0001-
.0002.

4 Un-tendered Summary of Prosecution Opening, R v Dimitrios Kondalis, 3 July 2008, 28[12] — 29 [15i],
RCMPI.0119.0001.0015 @.0028- .0029; Un-tendered Summary of Prosecution Opening with
Handwritten Amendments, R v Dimitrios Kondalis (County Court of Victoria, Judge Patrick, 26 June
2008), 2[12]- 3[15i], COR.1016.0001.0024 @.0002-.0003.

5 Un-tendered Reasons for Sentence, R v Dimitrios Kondalis (County Court of Victoria, Judge Patrick,
26 June 2008), 32 [1], RCMPI.0119.0001.0015 @ .0032; Un-tendered Presentment No. W00331371
with Handwritten Amendments, R v Dimitrios Kondalis, 10, RCMPI1.0119.0001.0015 @ .0010.

6 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 20 June 2008, 67, OPP.0001.0004.0025 @.0091.

7 Un-tendered Reasons for Sentence, R v Dimitrios Kondalis (County Court of Victoria, Judge Patrick,
26 June 2008), 39 [32]-[41], RCMPI.0119.0001.0015 @ .0039; Un-tendered Victoria Police Criminal
History Report, Dimitrios Kondalis, 14 December 2019, 1 VL.0099.0193.3024 @ .3024.
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Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Kondalis

7. Ms Gobbo provided legal representation to Mr Kondalis between at least April
2007 and June 2008.

8. Ms Gobbo appeared in court on behalf of Mr Kondalis on the following
occasions:

8.1. on 13 April 2007, at the Melbourne Magistrates’ Court for a bail
application;s

8.2. on 16 August 2007, for a committal hearing;® and

8.3. on 20 June 2008, at the Melbourne County Court for a plea hearing.°

9. Ms Gobbo charged fees for those appearances.t! In addition, on 17 April 2007,
she charged fees for a brief to draft a Form 8A.12

10. Based on the material reviewed, there is nothing to suggest that Ms Gobbo
continued to provide legal representation to Mr Kondalis following the hearing
on 20 June 2008.

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Kondalis

11. Ms Gobbo provided information to Victoria Police concerning Mr Kondalis prior
to and during her representation of him, on at least the following three
occasions:

11.1. On 11 February 2007, Ms Gobbo told her handler that Mr Kondalis had
been arrested and provided some information concerning the
circumstances of his arrest, including items found in his possession.

8 Exhibit RC1841 Magistrates Court of Victoria Record of Persons Represented by Ms Gobbo, 12 April
2019, 20, MCV.0001.0001.0001 @.0018; Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM
database list of appearances by Ms Nicola Gobbo, 13 April 2007, 67, OPP.0001.0004.0025 @.0091.

9 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 16 August 2007, 67, OPP.0001.0004.0025 @.0091.

10 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 20 June 2008, 67, OPP.0001.0004.0025 @.0091.

11 Exhibit RC1568 Ms Nicola Gobbo fee book 02, 13 April 2007, 3, MIN.5000.7000.0103 @.0105;
Exhibit RC1568 Ms Nicola Gobbo fee book 02, 17 August 2007, 8, MIN.5000.7000.0103 @.0110;
Exhibit RC1568 Ms Nicola Gobbo fee book 02, 17 August 2007, 19, MIN.5000.7000.0103 @.0121;
Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk, Ms Nicola Gobbo Statement of Accounts, 7 March
2019, 27, 33, GMH.0001.0001.0002 @ .0027, .0033; Exhibit RC1569 Meldrum & Hyland Barristers’
Clerk, Ms Nicola Gobbo Tax Invoice, 13 April 2007, 31, GMH.0001.0001.0007 @ .0031; Exhibit RC1569
Meldrum & Hyland Barristers’ Clerk, Ms Nicola Gobbo Tax Invoice, 16 August 2007, 62.
GMH.0001.0001.0006 @ .0062; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk, Ms Nicola Gobbo
Tax Invoice, 24 June 2008, 1, GMH.0001.0001.0005 @ .0001.

12 Exhibit RC1568 Ms Nicola Gobbo fee book 02, 17 April 2007, 4, MIN.5000.7000.0103 @ .0106;
Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk, Ms Nicola Gobbo Statement of Accounts, 17 March
2019, 33, GMH.0001.0001.0002 @ .0033; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk, Ms
Nicola Gobbo Tax Invoice, 17 April 2007, 29, GMH.0001.0001.0007 @.0029.
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She stated that Mr Kondalis was a ‘runner’ for Mr Shannon and
provided the name of his solicitor.3

11.2. On 12 February 2007, Ms Gobbo provided further information
concerning the circumstances of Mr Kondalis’ arrest, including the fact
that he had been involved in an accident on the Bolte Bridge whilst
riding a Harley Davidson, and detailing other items found in his
possession. She again advised that Mr Chiodo would represent Mr
Kondalis at a bail application and stated that his legal fees would be
paid for by Mr Shannon.#

11.3. On 12 April 2007, Ms Gobbo told her handler that she had read
material relating to Mr Kondalis’ case, and advised that she was
confident she would be able to identify the supplier of the drugs that
were found in Mr Kondalis’ possession.’s She also advised that Mr
Kondalis would be making an application for bail the following day.®

Submissions under Terms of Reference 1 and 2 in relation to
Mr Kondalis

12. Itis submitted that it is open to the Commissioner to find that the case of Mr
Kondalis may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

13. The extent to which the case of Mr Kondalis may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

14. First, Category 1A applies in that, between April 2007 and June 2008, Ms
Gobbo acted for Mr Kondalis while she was a human source,? and did not
disclose same to him.2

15. Secondly, Category 1B2! applies in that, between February 2007 and April
2007, which was before and during the period that Ms Gobbo acted for Mr
Kondalis in relation to the case, Ms Gobbo provided information in relation to
him to members of Victoria Police, and did not disclose same to him.2

16. The above conduct by Ms Gobbo under Categories 1A and 1B, evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.

13 Exhibit RC281, ICR3838 (065), 11 February 2007, 632, VPL.2000.0003.2218.
14 Exhibit RC281, ICR3838 (065), 12 February 2007, 634, VPL.2000.0003.2220.
15 Exhibit RC281, ICR3838 (074), 12 April 2007, 783, VPL.2000.0003.2369.

16 Exhibit RC281, ICR3838 (074), 12 April 2007, 783, VPL.2000.0003.2369; Exhibit RC1590 Mr
Anderson diary, 12 April 2007, 178, VPL.2000.0001.7059 @.7236.

17 See Legal Principles Submissions at [249].

18 See above analysis at [8]-[9].

19 See Legal Principles Submissions at [20].

20 See Legal Principles Submissions at [239].

21 See Legal Principles Submissions at [249].

22 See above analysis at [11].

23 See Legal Principles Submissions at [320]-[329] and [307]-[309].
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Further, in certain instances identified above,>* Ms Gobbo’s conduct may
constitute a breach of legal professional privilege and/or confidence.z

17. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused'’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

18. There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:

18.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Kondalis;

18.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Kondalis, appropriate disclosure
was made; or alternatively

18.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

19. In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [18.1] were taken, and accordingly there
was the potential for the right of Mr Kondalis to a fair trial to have been
interfered with.

20. Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Kondalis and/or his legal representatives.

21. Inthe alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.?

22. Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.

24 See above analysis at [11].

25 See Legal Principles Submissions at [310]-[319] and [301]-[306].
26 See Legal Principles Submissions at [384] and [452]-[457].

27 See Legal Principles Submissions at [380]-[385].
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23.

24,

25.

26.

It does not matter whether the prosecutors were unaware of the relevant
information.2®

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.®

Category 3A% applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B3! applies in that, before and during the period Ms Gobbo acted for
Mr Kondalis, she provided information in relation to him to members of Victoria
Police,?2 and there was non-disclosure of same, and a failure to take any steps
to have potential issues of public interest immunity or matters of state
considered by the DPP or the VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

28 See Legal Principles Submissions at [351], [362]-[373].
2% See Legal Principles Submissions at [351], [374].

30 See Legal Principles Submissions at [465].

31 See Legal Principles Submissions at [465].

32 See above analysis at [11].
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CASE STUDY: IBRAHIM KURNAZ

The Relevant Case of Mr Kurnaz

1.  The one relevant case of Mr Ibrahim Kurnaz concerns his conviction and
sentence before the County Court on 20 March 2012 for one charge of
trafficking in methylamphetamine between 1 September 2002 and 11 April
2003 (the case).! The matter arose from Operation Matchless.

2. In brief terms, the basis of the charge was that between the said dates, on
about 15 occasions, Mr Kurnaz bought quantities of methyl-amphetamine from
Mr Cooper, to on-sell the product to other people.? Mr Kurnaz’s role in the
broader enterprise was at a low level and on the periphery.? The evidence of Mr
Cooper was central to the prosecution case.* The evidence of Mr Thomas® and

,5 among others, also appears to have been relied upon as

part of the prosecution case. Notably, members of Victoria Police who were
involved in the prosecution of Mr Kurnaz as police witnesses included Mr Dale
Flynn, Mr Paul Rowe, and Mr Craig Hayes.”

3. In July 2008, Mr Kurnaz was charged with the offending.8 In June 2009,
following committal proceedings before the Magistrates’ Court, Mr Kurnaz and
co-accused were committed for trial to the Supreme Court.° The case was later
transferred to the County Court.2° In January 2012, following negotiations
between the parties, the matter resolved to a plea of guilty.* On 20 March
2012, Mr Kurnaz was sentenced in the County Court to nine months’
imprisonment, which was directed to be wholly suspended for 18 months.12

1 See Un-tendered Presentment No. X02089713.1, R v lbrahim Kurnaz, 2012, OPP.0043.0001.0004
@.0011-.0013; Un-tendered DPP v Ibrahim Kurnaz [2019] VCC 726, [1], COR.1011.0001.0053 @.0002.
2 Un-tendered DPP v Ibrahim Kurnaz [2019] VCC 726, [3], COR.1011.0001.0053 @.0002. For a broader
summary of the offending see [4]-[8].

3 Un-tendered DPP v Ibrahim Kurnaz [2019] VCC 726, [32], COR.1011.0001.0053 @.0010-.0011.

4 Un-tendered DPP v lbrahim Kurnaz [2019] VCC 726, [8]-[9], COR.1011.0001.0053 @.0003. See also
Un-tendered Presentment No. X02089713.1, R v Ibrahim Kurnaz, 2012, OPP.0043.0001.0004 @.0011-
.0013; Transcript of Mr Dale Flynn, 6668-9; See, eg, Un-tendered Statement of Mr Cooper, 2 December
2009, 7-15, RCMPI1.0028.0002.0001 @.0007-.0015; Office of Public Prosecutions Victoria, Annexure A -
Witnesses and Related Accused Matter Outcomes, 29 May 2020, OPP.0056.0001.0001.

5 It appears that Mr Thomas is named as a witness on the presentment by the pseudonym ‘Mr Thomas ”:
see Un-tendered Presentment No. X02089713.1, R v Ibrahim Kurnaz, 2012, OPP.0043.0001.0004
@.0011-.0013. Office of Public Prosecutions Victoria, Annexure A - Witnesses and Related Accused
Matter Outcomes, 29 May 2020, OPP.0056.0001.0001

6 See Un-tendered Presentment No. X02089713.1, R v Ibrahim Kurnaz, 2012, OPP.0043.0001.0004
@.0011-.0013.

7 The involvement of these members of police is inferred from their inclusion as witnesses on the
presentment: see Un-tendered Presentment No. X02089713.1, R v Ibrahim Kurnaz, 2012,
OPP.0043.0001.0004 @.0011-.0013.

8 Un-tendered DPP v lbrahim Kurnaz [2019] VCC 726, [10], COR.1011.0001.0053 @.0004.

9 Un-tendered DPP v lbrahim Kurnaz [2019] VCC 726, [10], COR.1011.0001.0053 @.0004.

10 Un-tendered DPP v Ibrahim Kurnaz [2019] VCC 726, [11], COR.1011.0001.0053 @.0004.

11 Un-tendered DPP v Ibrahim Kurnaz [2019] VCC 726, [12], COR.1011.0001.0053 @.0004.

12 Un-tendered DPP v Ibrahim Kurnaz [2019] VCC 726, [36], COR.1011.0001.0053 @.0010-.0011.
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Whether Ms Gobbo Acted as Mr Kurnaz’s Lawyer

4.  While it appears that Ms Gobbo acted on behalf of Mr Kurnaz between 2000
and 2001 in respect of unrelated matters,3 there is no evidence before the
Commission to suggest that Ms Gobbo acted as a legal representative for Mr
Kurnaz in relation to the impugned case. In fact, it appears that, in August
2008, Ms Gobbo declined to accept a brief to act on behalf of Mr Kurnaz in the
case.™

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Kurnaz

Information in relation to Mr Kurnaz

5. Between 2006 and 2008, Mr Kurnaz was the subject of numerous
communications between Ms Gobbo and her handlers at Victoria Police.s
Based on the material reviewed, it does not appear that any of those
communications was productive of any directly incriminating evidence being
obtained against Mr Kurnaz in relation to the case. However, the conduct of Ms
Gobbo and members of Victoria Police in relation to both Mr Cooper and Mr
Thomas is relevant to the assessment of Mr Kurnaz’s case.

Relevant Conduct in relation to Mr Cooper

6. The conduct of Ms Gobbo and various members of Victoria Police in relation to
Mr Cooper is also relevant to an assessment of Mr Kurnaz’'s matter. As set out
in the Narrative Submissions at Chapter 11, it is submitted that the conduct of
Ms Gobbo and members of Victoria Police in relation to Mr Cooper may have
been improper or unlawful. In particular, for the reasons set out in that section
of the submissions, it is submitted that such conduct led to, inter alia:

6.1. the discovery of the offending the subject of Operation Posse;
6.2. Mr Cooper being arrested in Operation Posse;

6.3. Mr Cooper deciding to agree to co-operate with and assist the
authorities, including by making statements implicating others and
undertaking to give evidence in subsequent prosecutions; and (it
follows)

6.4. the evidence of Mr Cooper being relied upon in the prosecution of Mr
Kurnaz (among others).

13 Exhibit RC1568 Nicola Gobbo fee book 01, 1 October 2000, 25, MIN.5000.7000.0001 @.0025;
Exhibit RC1568 Nicola Gobbo fee book 01, 2 October 2000, 25, MIN.5000.7000.0001 @.0025; Exhibit
RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms Nicola
Gobbo, 4 October 2000, 82, OPP.0001.0004.0025 @.0106; Exhibit RC1568 Nicola Gobbo fee book 01,
4 October 2000, 25, MIN.5000.7000.0001 @.0025; Exhibit RC1568 Nicola Gobbo fee book 01, 23
February 2001, 32. MIN.5000.7000.0001 @.0032.

14 See Exhibit RC0281 ICR2958 (030), 4 August 2008, 534, VPL.2000.0003.1274.

15 See, eg, Exhibit RC0281 ICR3838 (038), 19 July 2006, 361, VPL.2000.0003.1947; Exhibit RC0281
ICR3838 (051), 30 October 2006, 533, VPL.2000.0003.2119; Exhibit RC0281 ICR3838 (092), 24 July
2007, 1053, VPL.2000.0003.2639; Exhibit RC0281 ICR3838 (119), 23 January 2008, 1586,
VPL.2000.0003.3172. Exhibit RC0281 ICR2958 (025), 19 June 2008, 467, VPL.2000.0003.1207; Exhibit
RC0281 ICR3838 (029), 20 July 2008, 501-502, VPL.2000.0003.1241-VPL.2000.0003.1242; Exhibit
RC0281 ICR2958 (029), 21 July 2008, 502-503, VPL.2000.0003.1242-VPL.2000.0003.1243; Exhibit
RC0281 ICR2958 (030), 4 August 2008, 534, VPL.2000.0003.1274. See also Exhibit RC0283
Information Report SID1562, 25 June 2008, 3, VPL.2000.0003.5923 @.5925.
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As noted below, on this basis, it may be argued that the evidence of Mr
Cooper, relied upon in the prosecution of Mr Kurnaz, may have been obtained
in consequence of improper or illegal conduct, and such evidence may
therefore have been liable to exclusion. It is submitted that the absence of any
disclosure meant that Mr Kurnaz may have been deprived of any opportunity to
object to the admissibility of this evidence.

Further, as set out in the Case Study of | GGG . i s
submitted that it is open to find that there may have been a causal link (even if
indirect) between the conduct of Ms Gobbo and Victoria Police which led Mr
Cooper to agree to assist and co-operate with authorities, andii N
I subsequent decision to do so. On this basis, it may be argued that
the evidence of . '<'ied upon in the prosecution of Mr
Kurnaz, may have been obtained illegally or improperly by virtue of its causal
connection (even if indirect) to the circumstances surrounding Mr Cooper.

It is important to recognise that, as noted in the Legal Principles Submissions
at [191]-[222], the assessment of the requisite causal connection, as part of the
broader considerations under section 138 of the Evidence Act 2008 (Vic), is a
matter for the courts. While the chain of causation may be indirect or arise
through various steps and still enliven section 138, where the causal link is
“tenuous”, this may affect the balancing exercise under section 138(3) and the
decision as to whether the evidence should be admitted or excluded.*”

Relevant Conduct in relation to Mr Thomas

10.

In addition to the above, the conduct of Ms Gobbo and various members of
Victoria Police in relation to Mr Thomas is also relevant to an assessment of Mr
Kurnaz’'s matter. As set out in the Narrative Submissions at Chapter 7, it is
submitted that the conduct of Ms Gobbo and members of Victoria Police in
relation to Mr Thomas may have been improper or unlawful. In particular, for
the reasons set out in that section of the submissions, it is submitted that such
conduct led Mr Thomas to his decision to assist and co-operate with
authorities. As with Mr Cooper, such co-operation from Mr Thomas included
making statements implicating others and undertaking to give evidence in
subsequent prosecutions. Arguably, therefore, the evidence of Mr Thomas,
relied upon in the prosecution of Mr Kurnaz, may have been obtained in
consequence of improper or illegal conduct, and such evidence may therefore
have been liable to exclusion. It is submitted that the absence of any disclosure
meant that Mr Kurnaz may have been deprived of any opportunity to object to
the admissibility of this evidence.

Submissions under Terms of Reference 1 and 2 in relation to
Mr Kurnaz

11.

It is submitted that it is open to the Commissioner to find that the case of Mr
Kurnaz may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

16 See Legal Principles Submissions at [210].
17 See Legal Principles Submissions at [222].
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12.

13.

This case is linked to the cases of Mr Cooper and Mr Thomas and accordingly
this case study adopts the detailed analysis of Ms Gobbo’s conduct and police
conduct contained in the Narrative Submissions, Chapters 11 (concerning Mr
Cooper) and 7 (concerning Mr Thomas).

The extent to which the case of Mr Kurnaz may have been affected can be
measured by virtue of the following matters.

Conduct of Ms Gobbo

14.

15.

Category 2A!8 applies in that evidence relied upon by the prosecution in the
case against Mr Kurnaz, namely the evidence of Mr Cooper,* |l R
I and Mr Thomas,?* may have been obtained in consequence of an
impropriety or illegality in connection with the use of Ms Gobbo as a human
source by Victoria Police.2

Cases will inevitably turn on their facts as to whether there was a sufficient
connection between the conduct of Ms Gobbo and Victoria Police members
and the conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

16.

17.

18.

There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:z

16.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Kurnaz;

16.2. in the event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Kurnaz, appropriate disclosure
was made; or alternatively

16.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [16.1] were taken, and accordingly there
was the potential for the right of Mr Kurnaz to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Kurnaz and/or his legal representatives.

18 See Legal Principles Submissions at [249].

19 See [2] and [6]-[7] above.

20 See [2] and [8] above.

21 See [2] and [10] above.

22 See Legal Principles Submissions at [196]-[222].

23 See Legal Principles Submissions at [384] and [452]-[457].
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19.

20.

21.

22.

23.

24,

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.2

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.2

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.z

Category 4A% applies in that, as noted above at [14], evidence relied upon by
the prosecution may have been obtained in consequence of an impropriety or
illegality in connection with the use of Ms Gobbo as a human source by Victoria
Police.

Category 4B# applies in that there was the above conduct, and there was non-
disclosure of same, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

24 See Legal Principles Submissions at [380]-[385].

25 See Legal Principles Submissions at [351], [362]-[373].
26 See Legal Principles Submissions at [351], [374].

27 See Legal Principles Submissions at [465].

28 See Legal Principles Submissions at [465]
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CASE STUDY: MR LINLEY (A
PSEUDONYM)

The Relevant Case of Mr Linley

1.  The one relevant case of Mr Linley concerns his convictions before the County
Court in February 2008, which arose from Operation Eayed.*

2. In July 2005, the Major Drug Investigation Division commenced Operation
Eayed, which was an investigation into the apparent trafficking of ecstasy by Mr
Linley and four co-accused.?

3.  On 8 December 2005, Mr Linley was intercepted by police whilst driving, and
subsequently searched and arrested.® A search warrant was also executed at
his home address, locating various quantities of ecstasy, heroin and
methamphetamine.* Mr Linley was subsequently charged with drug trafficking
related offences.

4.  The prosecution alleged that Mr Linley supplied quantities of drugs to others,
including to two co-accused, Co-accused 1 (a pseudonym) and Co-accused 2
(a pseudonym), who then sold the drugs to an undercover officer.5 The
prosecution case relied on surveillance evidence and telephone intercepts.¢

5. On 27 July 2007, Mr Linley was arraigned and entered a plea of guilty to:

5.1. one count of trafficking in not less than a commercial quantity of 3,4-
Methylenedioxymethamphetamine (MDMA); and

1 Un-tendered Reasons for Sentence, R v Co-accused 1, Co-accused 2, Mr Linley & Co-accused 4
(County Court of Victoria, Judge Barnett, 28 February 2008) , 49-50 [47], OPP.0095.0001.0024
@.0049-.0050; Un-tendered Victoria Police Criminal History Report, Mr Linley, 14 December 2019, 4,
VPL.0099.0193.3200 @.3203.

2 Un-tendered Statement of Material Facts Police v Mr Linley, Co-accused 2, Co-accused 1,
Co-accused 3 (a pseudonym) & Co-accused 4, undated, 4, OPP.0095.0001.0024 @.0004; Un-tendered
Prosecution Opening, Mr Linley, Co-accused 2, Co-accused 1 and Co-accused 4, undated, 33,
OPP.0095.0001.0024 @.0033.

3 Un-tendered Prosecution Opening, Mr Linley, Co-accused 2, Co-accused 1 and Co-accused 4,
undated, 36, OPP.0095.0001.0024 @ .0036; Un-tendered Statement of Material Facts Police v Mr
Linley, Co-accused 2, Co-accused 1, Co-accused 3 & Co-accused 4, undated, 10,
OPP.0095.0001.0024 @ .0010.

4 Un-tendered Reasons for Sentence, R v Co-accused 1, Co-accused 2, Mr Linley & Co-accused 4
(County Court of Victoria, Judge Barnett, 28 February 2008) , 40 [10], OPP.0095.0001.0024 @ .0040;
Un-tendered Prosecution Opening, Mr Linley, Co-accused 2, Co-accused 1 and Co-accused 4, undated,
33, OPP.0095.0001.0024 @ .0036; Un-tendered Statement of Material Facts Police v Mr Linley, Co-
accused 2, Co-accused 1, Co-accused 3 & Co-accused 4, undated, 10, OPP.0095.0001.0024 @.0010.
5 Un-tendered Reasons for Sentence, R v Co-accused 1, Co-accused 2, Mr Linley & Co-accused 4
(County Court of Victoria, Judge Barnett, 28 February 2008) , 40 [10], OPP.0095.0001.0024 @ .0040;
Un-tendered Prosecution Opening, Mr Linley, Co-accused 2, Co-accused 1 and Co-accused 4, undated,
35, OPP.0095.0001.0024 @ .0035.

6 Un-tendered Reasons for Sentence, R v Co-accused 1, Co-accused 2, Mr Linley & Co-accused 4
(County Court of Victoria, Judge Barnett, 28 February 2008) , 40-41 [11], OPP.0095.0001.0024
@.0040-.0041; Un-tendered Prosecution Opening, Mr Linley, Co-accused 2, Co-accused 1 and lan Co-
accused 4, undated, 35, OPP.0095.0001.0024 @ .0035; Un-tendered Statement of Material Facts
Police v Mr Linley, Co-accused 2, Co-accused 1, Co-accused 3 & Co-accused 4, undated, 12,
OPP.0095.0001.0024 @ .0012.
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5.2. one count of trafficking methylamphetamine.”

6. A plea hearing was conducted on 28 November 2007.8

7. On 28 February 2008, Mr Linley was sentenced to a total effective sentence of
36 months’ imprisonment, with a non-parole period of 15 months.?

Summary of Relevant Conduct of Ms Gobbo

Ms Gobbo’s Legal Representation of Mr Linley

8. Based on the material reviewed by Counsel Assisting, it appears that Ms
Gobbo provided legal representation to Mr Linley regarding an earlier unrelated
matter between October 2004 and December 2004.1°

9. In relation to the abovementioned case, Ms Gobbo provided representation to
Mr Linley between at least March 2007 and December 2007.1

10. Ms Gobbo appeared in court on behalf of Mr Linley on the following occasions:
11. on 13 March 2007, for a committal hearing??

12. on 27 July 2007, for an arraignment'3

13. on 28 November 2007, in the County Court for a plea hearing™

14. on 20 December 2007, in the County Court for further plea and sentencing.s

7 Un-tendered Reasons for Sentence, R v Co-accused 1, Co-accused 2, Mr Linley & Co-accused 4
(County Court of Victoria, Judge Barnett, 28 February 2008), 39 [1], OPP.0095.0001.0024 @ .0039; Un-
tendered Annotated Presentment no: C0504906, R v Mr Linley, Co-accused 2 and Co-accused 1, 27
July 2007, 18, OPP.0095.0001.0024 @.0018.

8 Un-tendered Annotated Presentment No. C0504906, R v Mr Linley, Co-accused 2 and Co-accused 1,
27 July 2007, 18, OPP.0095.0001.0024 @.0018.

9 Un-tendered Reasons for Sentence, R v Co-accused 1, Co-accused 2, Mr Linley & Co-accused 4
(County Court of Victoria, Judge Barnett, 28 February 2008) , 49-50 [47], OPP.0095.0001.0024
@.0049-.0050; Un-tendered Victoria Police Criminal History Report, Mr Linley, 14 December 2019, 4,
VL.0099.0193.3200 @.3203.

10 Exhibit RC1841 Magistrates Court of Victoria record of persons represented by Ms Gobbo, 12 April
2019, 17, 19, MCV.0001.0001.0001 @ .0017, .0019; Exhibit RC1568 Ms Nicola Gobbo fee book 01, 21
December 2004, 84, MIN.5000.7000.0001@.0084; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk,
Ms Nicola Gobbo Statement of Accounts, 7 March 2019, 66, GMH.0001.0001.0002 @ .0067; Exhibit
RC1569 & Hyland Barristers’ Clerk, Nicola Gobbo Tax Invoice, 23 December 2004, 6,
GMH.0001.0001.0012 @.0006.

11 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 13 March 2007, 61, OPP.0001.0004.0025 @.0085.

12 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 13 March 2007, 61, OPP.0001.0004.0025 @.0085.

13 Exhibit RC1568 Ms Nicola Gobbo fee book 02, 30 July 2007, 7, MIN.5000.7000.0103 @ .0109;
Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk, Ms Nicola Gobbo Statement of Accounts, 7 March
2019, 28, GMH.0001.0001.0002 @.0028.

14 Exhibit RC1568 Ms Nicola Gobbo fee book 02, 28 November 2007, 12, MIN.5000.7000.0103 @
.0114; Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk, Ms Nicola Gobbo Statement of Accounts, 7
March 2019, 22, GMH.0001.0001.0002 @.0022; Un-tendered Annotated Presentment no: C0504906, R
v Mr Linley, Co-accused 2 and Co-accused 1, 27 July 2007, 18, OPP.0095.0001.0024 @ 0018.

15 Exhibit RC1898 Office of Public Prosecutions Victoria, PRISM database list of appearances by Ms
Nicola Gobbo, 13 March 2007, 61, OPP.0001.0004.0025 @.0085.
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15. Ms Gobbo charged fees relating to her appearances at the committal hearing,
arraignment and plea hearing.2¢ In addition, Ms Gobbo charged fees for
provision of advice, preparation of defence reply, preparation and
conferences.'’

16. Based on the material reviewed, there is nothing to suggest that Ms Gobbo
continued to provide legal representation to Mr Linley following the hearing on
22 December 2007.

The Conduct of Ms Gobbo as a Human Source in relation to
Mr Linley

17. Ms Gobbo provided information to Victoria Police concerning Mr Linley during
her representation of him, on at least the following two occasions:

18. Onjg March 2007, Ms Gobbo had a ‘general discussion’ with her handlers
regarding Mr Linley’s case |
She told her handlers
and provided her opinion that ‘he will not deal with the informan (il
’.19 The relevant Informer Contact Report entry
records that Ms Gobbo was ‘to advise if this becomes an optionjjii]

’20

19. On 13 March 2007, Ms Gobbo advised her handlers tha{ N

Submissions under Terms of Reference 1 and 2 in relation to
Mr Linley

20. Itis submitted that it is open to the Commissioner to find that the case of Mr
Linley may have been affected by the conduct of Ms Gobbo as a human
source, as well as the conduct of members of Victoria Police in their
disclosures about and recruitment, management, and handling of Ms Gobbo as
a human source.

21. The extent to which the case of Mr Linley may have been affected can be
measured by virtue of the following matters.

16 Exhibit RC1568 Ms Nicola Gobbo fee book 02, 16 March 2007, 3, MIN.5000.7000.0103 @.0105;
Exhibit RC1568 Ms Nicola Gobbo fee book 02, 30 July 2007, 7, MIN.5000.7000.0103 @.0109; Exhibit
RC1568 Ms Nicola Gobbo fee book 02, 28 November 2007, 12, MIN.5000.7000.0103 @.0114;

Exhibit RC1569 Meldrum & Hyland Barristers’ Clerk, Ms Nicola Gobbo Statement of Accounts, 7 March
2019, 22, 28, 34, GMH.0001.0001.0002 @ .0022, .0028, .0034.

17 Exhibit RC1568 Ms Nicola Gobbo fee book 02, 16 May 2007, 5, MIN.5000.7000.0103 @ .0107;
Exhibit RC1568 Ms Nicola Gobbo fee book 02, 30 July 2007, 7, MIN.5000.7000.0103 @.0109; Exhibit
RC1568 Ms Nicola Gobbo fee book 02, 28 November 2007, 12, MIN.5000.7000.0103 @.0114; Exhibit
RC1569 Meldrum & Hyland Barristers’ Clerk, Ms Nicola Gobbo Statement of Accounts, 7 March 2019,
22,28, 31 GMH.0001.0001.0002 @ .0022, .0028, .0031.
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Conduct of Ms Gobbo

22. First, Category 1A2 applies in that, between March 2007 and December
2007,z Ms Gobbo acted for Mr Linley while she was a human source,?* and did
not disclose same to him.%

23. Secondly, Category 1B# applies in that, in March 2007, which was during the
period that Ms Gobbo acted for Mr Linley in relation to the case, Ms Gobbo
provided information in relation to him to members of Victoria Police, and did
not disclose same to him.?

24. The above conduct by Ms Gobbo under Categories 1A and 1B, evinces a
conflict of interest and may constitute breaches of her duty to the administration
of justice, her duty to the court, her duty to her client, and her fiduciary duties.2®
Further, in certain instances identified above,?® Ms Gobbo’s conduct may
constitute a breach of legal professional privilege and/or confidence.

25. It should be noted, as set out at [254] of the Legal Principles Submissions, that
the Categories may apply even in circumstances where Ms Gobbo appeared at
preliminary stages of proceedings (such as in mention hearings, bail
applications and committals), and did not appear at trial. In some cases she
was led at trial. In other cases she provided advice in relation to, but did not
appear in, criminal proceedings. In some cases the information Ms Gobbo
passed on to Victoria Police was relatively innocuous and/or based on the
evidence reviewed by counsel assisting there is no suggestion that the
information materially advanced the prosecution of her client. Cases will
inevitably turn on their facts as to whether there was a sufficient connection
between the conduct of Ms Gobbo and Victoria Police members and the
conviction upon trial of the accused, or the accused’s plea of guilty, to
potentially result in a substantial miscarriage of justice.

Conduct of Victoria Police

26. There was an obligation upon all members of Victoria Police, in particular those
with management and oversight responsibilities, who had knowledge of the
recruitment, handling and management of Ms Gobbo as a human source, to
take all steps necessary to ensure that:3t

26.1. the same was lawful and not improper, and did not interfere with the
right to a fair trial of any person charged with a criminal offence,
including Mr Linley;

26.2. inthe event that the same had the potential to interfere with the right to
a fair trial of any person including Mr Linley, appropriate disclosure was
made; or alternatively

22 See Legal Principles Submissions at [249].

23 See above analysis at [10]-[15].

24 See Legal Principles Submissions at [20].

25 See Legal Principles Submissions at [239].

26 See Legal Principles Submissions at [249].

27 See above analysis at [17].

28 See Legal Principles Submissions at [320]-[329] and [307]-[309].
2% See above analysis at [17].

30 See Legal Principles Submissions at [310]-[319] and [301]-[306].
31 See Legal Principles Submissions at [384] and [452]-[457].
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27.

28.

29.

30.

31.

32.

33.

34.

26.3. if such disclosure was not to be made, to have matters of public
interest immunity or matters of state considered by the Director of
Public Prosecutions (DPP) or the Victorian Government Solicitor’s
Office (VGSO) and then possibly a court.

In circumstances set out in this case study, it is submitted that not all necessary
steps referred to in sub-paragraph [26.1] were taken, and accordingly there
was the potential for the right of Mr Linley to a fair trial to have been interfered
with.

Further, it is submitted that there was a failure by members of Victoria Police to
make appropriate disclosure to Mr Linley and/or his legal representatives.

In the alternative, if such disclosure was not to be made by members of Victoria
Police, there was a failure to take steps to have matters of public interest
immunity or matters of state considered by the DPP or the VGSO and then
possibly a court.32

Victoria Police is a part of the prosecution for the purposes of disclosure. If the
prosecution of the accused was to continue, this was a duty owed to the Court.
It does not matter whether the prosecutors were unaware of the relevant
information.3

Further, the duty of disclosure is ongoing, and the involvement of Ms Gobbo as
a human source should have been disclosed to the accused even after his
guilty plea.34

Category 3A3 applies in that there was non-disclosure of Ms Gobbo’s status as
a human source, and a failure to take any steps to have potential issues of
public interest immunity or matters of state considered by the DPP or the
VGSO and then possibly a court.

Category 3B applies in that, during the period Ms Gobbo acted for Mr Linley,
she provided information in relation to him to members of Victoria Police,*” and
there was non-disclosure of same, and a failure to take any steps to have
potential issues of public interest immunity or matters of state considered by
the DPP or the VGSO and then possibly a court.

As noted above, cases will inevitably turn on their facts as to whether there was
a sufficient connection between the conduct of Ms Gobbo and Victoria Police
members and the conviction upon trial of the accused, or the accused’s plea of
guilty, to potentially result in a substantial miscarriage of justice.

32 See Legal Principles Submissions at [380]-[385].

33 See Legal Principles Submissions at [351], [362]-[373].
34 See Legal Principles Submissions at [351], [374].

35 See Legal Principles Submissions at [465].

36 See Legal Principles Submissions at [465].

37 See above analysis at [17].
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CASE STUDY: JOSEPH PARISI; MR
LUXMORE (A PSEUDONYM)

1. In October 2000, Taskforce Kayak commenced, targeting the drug operations
of Mr Antonios (Tony) Mokbel and his associates.!

2. Operation 1 was a major drug investigation into the importation, manufacture
and distribution of various drugs including ecstasy, cocaine, amphetamine,
lysergic acid diethylamide (LSD) and ephedrine.2 The investigation identified Mr
Mokbel as the head of the syndicate, and he was assisted by Mr Luxmore and
Mr Joseph Parisi.?

3. During the course of the investigation police utilised a registered informer who
attended meetings with Mr Mokbel and Mr Luxmore.* The prosecution case
was that Mr Mokbel met with the informer in October 2000, whom he offered to
sell a large quantity of ecstasy.s Pursuant to the arrangement, Mr Luxmore, on
behalf of Mr Mokbel, met with the informer at various times and supplied him
with quantities of methylamphetamine, 3,4-Methylenedioxymethamphetamine
(MDMA) and cocaine, in return for payments which were made to Mr Mokbel.®

4.  The prosecution case depended on tape recorded conversations [N

N

5.  The investigation culminated in the arrest of Antonios (Tony) Mokbel, Robrabih
Karam, Luxmore and Joseph Parisi on 24 August 2001.8

6. Ultimately charges were withdrawn in relation to Milad Mokbel and Mr Karam,?®
and a nolle prosequi announced with respect to the charges against Tony
Mokbel.2 The case pertaining to Mr Parisi and Mr Luxmore will be addressed
below.

1 Exhibit RC0559 Legal Conflict Report Registered Human Source #21803838, Information supplied
relating to the arrest of Mr Cooper, 15 September 2004, 1 [5], VPL.0008.0001.0466.

2 Un-tendered Summary of Evidence, Mokbel, Mr Luxmore, Parisi & Karam, undated, 1,
RCMPI1.0010.0005.0001 @.0008.

3 Un-tendered Summary of Evidence, Mokbel, Mr Luxmore, Parisi & Karam, undated, 1,
RCMPI1.0010.0005.0001 @.0008.

4 Un-tendered Summary of Evidence, Mokbel, Mr Luxmore, Parisi & Karam, undated, 1,
RCMPI1.0010.0005.0001 @.0008.

5 Un-tendered Summary of Evidence, Mokbel, Mr Luxmore, Parisi & Karam, undated, 1-11,
RCMPI1.0010.0005.0001 @.0008-.0019

6 Un-tendered Summary of Evidence, Mokbel, Mr Luxmore, Parisi & Karam, undated, 1-11,
RCMPI1.0010.0005.0001 @.0008-.0019; Un-tendered Statement of Facts, R v Antonios Mokbel,
undated, 1-4, RCMPI.0010.0005.0001 @.0020-.0023.

7 Un-tendered Summary of Evidence, Mokbel, Mr Luxmore, Parisi & Karam, undated, 1-11,
RCMPI1.0010.0005.0001 @.0008-.0019.

8 Un-tendered Summary of Evidence, Mokbel, Mr Luxmore, Parisi & Karam, undated, 9,
RCMPI1.0010.0005.0001 @.0017.

9 Exhibit RC1130 Issue Cover Sheet and Conflict Report Example Three concerning Rob Karam, 25
September 2014, 2, VGS0.2000.1501.0263 @.0266.

10 Exhibit RC1131 Issue Cover Sheet and Conflict Report Example Five concerning Antonios Mokbel,
25 September 2014, 6, VGS0.2000.1501.0231 @.0238.
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JOSEPH PARISI

The Relevant Cases of Mr Parisi

7.  On 15 February 2005, Mr Parisi’s matter resolved.* However, he was
nevertheless committed to stand trial in the County Court and reserved his
plea.’2 According to Ms Gobbo, this was done pursuant to a deal brokered
between the Director of Public Prosecutions (DPP) and Mr Parisi, Mr Luxmore
and Tony Mokbel. On 21 May 2007, Ms Gobbo told her handlers that at the
end of their committal proceedings, the three aforementioned co-accused all
pleaded guilty to their drug trafficking charges. 2 Ms Gobbo said that due to
concern of adverse publicity concerning Mr Mokbel's other outstanding matters,
a deal was made with the DPP that the guilty pleas of the co-accused would
not be recorded. Mr Parisi reserved his plea, and, according to Ms Gobbo, she
(together with barristers for the co-accused) gave an undertaking that despite
the reserved plea Mr Parisi was pleading guilty. Ms Gobbo told her handlers
that part of the agreement was that if the accused later changed their plea to
not guilty the barrister who had provided the undertaking would be a witness
against them.

8.  On 3 July 2007, Ms Gobbo provided further detail as to the undertaking she
provided to the court in relation to Mr Parisi’s plea of guilty. Ms Gobbo advised
her handlers that Mr Parisi had retained Solicitor 2 as his solicitor and had
subsequently decided to change his plea to ‘not guilty’.*> Ms Gobbo stated that
the DPP had asked her whether she would make a statement and provide
evidence against Mr Parisi concerning the change of his plea. Ms Gobbo
indicated to her handlers that if she saw Mr Parisi, she would tell him to stick to
his original guilty plea.¢ Based on the material reviewed, it is not clear as to
whether this advice was ultimately provided by Ms Gobbo to Mr Parisi.

9.  On 2 August 2007, following an amendment to the presentment, Mr Parisi was
arraigned and pleaded guilty to three counts of trafficking various drugs of
dependence; namely, lysergic acid diethylamide (LSD), pseudoephedrine and
diazepam.'’

11 Un-tendered Summary of Proceedings, R v Joseph Parisi, 7 November 2007, 2 [5],
RCMPI1.0010.0005.0001 @.0069.

12 Un-tendered Summary of Proceedings, R v Joseph Parisi, 7 November 2007, 3 [6],
RCMPI.0010.0005.0001 @.0070. NB Nicola Gobbo later tells police handlers that Joseph Parisi
pleaded guilty at committal proceedings, but that due to a deal between Antonios Mokbel and the DPP
this was not recorded so as to prevent the guilty plea affecting Antonios Mokbel’'s other matters.

13 Exhibit RC0281 ICR3838 (080), 20 May 2007, 843, VPL.2000.0003.2429; Exhibit RC0282 Transcript
of meeting between Nicola Gobbo, Sandy White and Anderson, 21 May 2007, 85-89,
VPL.0005.0137.0001 @.0085-.0089.

14 Exhibit RC0281 ICR3838 (080), 20 May 2007, 841, VPL.2000.0003.2427; Exhibit RC0282 Transcript
of meeting between Nicola Gobbo, Sandy White and Anderson, 21 May 2007, 85-89,
VPL.0005.0137.0001 @.0085-.0089.

15 Exhibit RC0281 ICR383