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MEMORANDUM OF AB VICE

L I have been asked to prepare decumsais and to appear in relife® to this mate, on behalf of ’ 

the Chief Commissioner of Folice.

2. The primary rime of ccwgrn relates to document disclosure and phtoarial public interest 

immunity claims arisingin relates. to doeuments the sitojegt of^My proposed defence 

subpoena in the current proceedings.

fe As ditoUted beldw, any subpoena fellows on from art earlier subpoena (’*We murder 

subpoena”) issued prior tu a etemittal hearing in wspect of muter charges laid against

: Baid Bale and Rodney Collins .fer feemurder of Terrauee::andtQiristine< Hodson.

Following the death of Carl Williams, te charge against Dale was wtodteto, However,

disclosure issues in respect of some documents pursuant to that subpoena- rteMined 

..............nufetahdirig;.......................

General background.

4. lit late 2003 Paul Dale, David. Miechel mdTtetee Hodson wm charged with drug 

trafficking and other tofewes arising eui of the burglary of a touseteDtfeln Street, 

OaMffigh on. 27 Sdptomber bf tet yesm At fee time of their art tot and charging, Dale and 
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Mieohel where motetsrf Victori:a RpBce.Major Drug: WestigatiM (’MDII)5’).

5, The Dublin Streethouse was to few© beetieearehad as ip;axt of a legitimate VictoriaPefere 

Ofewfewtiifefofe TffisinwffigfetottWBbefagfahteridkmbyDaleaadMieehei. Hndst® 

and Mfechel were i niti al! y arrested elbsefey fee w ne of the huarglary. feibleqqeu 11 y, 

HhdSoh efefefetatetl with pbtefe indicated thatlhe: intended toplecid guilty?and:mate a 

Stfe®Wt tapM®Oh|tBafe and Mieehel, Mfedfel refused to cooperate:with ihkeSttghtihg 

police.

:fe On 16 May 2004, Terrence and fehtistind Hodson were murdered at fecit home in&to It fe 

'believed thtofae: murder of Teona®HodSon was undertaken: by Rodney (toilfas. on the 

instructions of Pau l Dal©, It is also believed feat :Cafl Wiliams acted as a middleman in 

theaiwgefaent between Collins and. Date tot tte kitting. As a result qf the Hodsons 

death, fee burglary and trafficking case against: Dal© c o llapsod and was withdrawn by the

' proseeuttonifa October 2004.

7. The Hodsons murder was initially investigated 'by the Vtetoria Pblieehomicide squad.

1, On 7 September 2005 an approach was made to 2w MDID by a conftdefeial source who 

offered to Wply infennation fa relation, to Antonios Mokbel,

9. In about 2002 Mpktel had been charged by members of both the farmer Victoria Police 

Drug Squad and fee Australian Federal Police in respect qf a variety of drug related 

offences. The Victorfan. charges related to drug trafficking whereas the Coiiunonwealth

■ charges: related to drug fafeortaiton and trafficking.

M At fee fen© there were difficulties fa relation to fewState charges againstMfebel as a 

number of drug squad. ntenfeers:.whb were:: to .give. evidence, wcrethemsclves under 

itikteiigation tor AugRelaied qffiwes. This: resuitediii sigmfteant delays in hearing of fee 

various: Aidkbfe ptoceedings. Ultimately, a decision.was made that the:Commremwalth
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charges, Whi ch related to a dwgimpWation tom Mexico, would proceed first to time: 

SignitoffltlM to all relevm times the sews was: part of the Wkbel legal team in relation, 

to both sets of charges.

11. Mfowing the initial approach the source was managed for a number of years by the 

predecessor o f the: Source Deyslupmcbl tfoit C Tte tMMMDay to day management of the 

source was: by handlers Who tMked ths source ih respect of various irivestigAbnstoii behalf 

of MDID. The inform Aw and inteUgeuce received was di ssemiuated by way o f 

information .reports. A tog was hept which recorded to a summary way details of the 

contacts between the source and handlers,. some of the instructitos given and other ni atters.

12. To date I have only reviewed the Unit’s log; It may well be that there was prior contact and

tasking: of the source by members of MDID er other Victoria Mice investigators. This 

issue has not been ©cnsiderod: iwther as yet. ,

13. On 21 September 2005, the confidential source was debriofed by membcm of the Uhit in

respect of criminal activity being undertaken by Mokbel and his associates. At this time 

the source was acting in a legal capacity in relation: both the Mokbei and Other of his .

associates. There Was a follow up debrief on 24 October 2905 in relation to the same 

targets.

14,. Throughout late 2005 and 2006 there was: extensive and contmuihg contact between the 

source and unit handlers during which mfonhatfon was provided ip respect of various 

targets and persons of interest in relation to drug ihvestigAbns. ©Sen these contacts were 

several times each week. The source continued to act as part of the legal: team to respect of 

a number of the targets of investigation. It is also: apparent fam the log that the source was 

tasked tom time to time to relation to other investigative targets as well as the fefokbel 

syndicate,
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15. The infeffiatton: provided by the sourcc was Of vcry high value. Thus^ identification of the 

. source would 'have led to severe; retribution.

16. DtjrBg 2005 there spectdatimi about the fele beihg

played by the WW? hy various persons chargedwdhiseripus drug W®9hingn:ffenees and. 

feeii:Jawyeis. Included amongst this group was Itay Hargraves^: fee iplicitpr Wtihg'&r 

PauITWe, He was actively ehnvassihg Ins ft feid to bit October 1005.

Furthermore. toptofessfenal epnduutbhdfesby

Cart arid Roberta Witfiaihs These eem|Iairits were dismissed.

17. It may also have been:fee case that during: iOOb the: ipuroes’ handfers were also mcHvmg 

and passing on infermation not only in rolatfen to ongoing primmal activity by WMbel apd 

others but also as to the manner in which: their fesptotive defenses were being eondusfed.

There is * suggestion that on 7 Ap^ lOQth handlers gave the sourse m siruotfens 

uoriceining whether an adf comment application on behalf of Mehbel mightfee made.

18. Also during 2006 fee Unit made payments to or on behal f of the smite©. These were 

referable to the assistance being provided at that time to the Uhit and the tnferinaitohfeeing 

passed on. to investigators. These payments ecntimied until January 2009.

19:.' During 2006 a number of murder charges, were laid agost Gael Wiliams, iLatef that year ’

he infeoated'a wiffingness to co-operate with Police and provide mfermgticm apd eyidehee 

in relffisn to the Hodsons murder.

20, By 4pril 2007 :Catl Williams had agreed to cooperate fully with Wdtoria Pohoe: in relation 

to a nuniter of matters including the investigation .pf the Hodsons murder, He ultimately 

made three: statements: which detailed his hwoivement wi th Dale and set out Dale and 

Collins* roles in the murders. ,
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Assistance in relation to Paul Dale.

21, On 27 pebraary 2007 the sontee was targetedtc meet wi th Paul Dale as part of ths

Hodsons murder investigattom As noted in the Unit log, the instructimi given to the source 

by her'handlers was that: ‘‘any meeting was to: be ta business hours land consistent with 

professional contact” : :

22, In April 2007 th® Petra taskforce was funned atfo totfk war the inynstigation of the

Hgdsons: murder, : :

23, Thercafieg although It is not clear from, the fog, it would appear that the source had a

number of meetings with Paid Dale, On 21 May 2007 the source was debriefed: lh relation 

to Paul Dale, Dublin Street and a variety of other: matters, The information obtained was 

passed on by the Unit to Petra investigators, : :

24, On 24 May 2007111© source offered to wear a recording device in relation to further

meetings with Dale. I believe that this subsequently oceuixed, : :

25, By this time it is apparent from the log that the Unit’s dealings with the source: were 

becoming fraught. A number of handlers had been involved and because of particular 

activity which had occurred, management were concerned that the: source may in fact be 

engaging in illegal activities s uch as drug traffibkiag, withmit an indemnity, Handlers were 

also corteerned about the constant risk to the seuree of identification as a police informant.

26, By 6 August 2007, a decision was made that: the source would only b® deployed for

.............. infollige®e: gafoering :puipo:ses and without specifi® tasking,: Ifoisrwas a significant change..................  

in th® nature of fee deployments to that date and appears to have been met with some 

resistance from the source, Ififormatton continued to be received by the Unit on a regular 

basis but was not disseminated for immediate investigative action due to risk of disclosure 

of the source. : :
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w:

27, On 26 February 2008 a teisfon was made that the sow?® would be infonnally intemewed 

by investigators fain flw Petra taskforce. There was eousideratiefi of a possible handover 

of management of the source to the tsfttforcm

28 . On 4 March 2008 Unit handlers gave th® sothoe an instruction not totoffor assistance in 

gathering evidence Oil behalf of the Petra, taskforce. Later that month Petra tasddbree. the 

source informed handlers that Petra investigators had been shown documen ts by the source 

which had been received from or compiled in respect of Dale. Jt.isnot clear whether 

copies; were provided or taken.

29. On 3 June 2008 th® senree reported contact with Dale Which had occurred. Thereafter 

' further activity occurred in relation to thwipanagbB®d of the source by the 'Unit This

included the provision of Father financial rewards and assasshient of the information 

provided in: respect of Dal e and Carl Williams,

30. On 30 November 2008 ah important meeting occurred between the source and Pale. On 5 

Decetnbw 2WS, fbltowing this meeting, the log notes cenrideration being given to a 

“break barrier .strategy** being put in place haying regard to the source's change: in stains to 

that of a possible witness. This resulted in a meeting on Iti December 2008 which noted 

the Change in status and the source’s molive for ep-operatipn and assistance. In the interim, 

on 7 December 2008 a meeting:with Me was recorded by ffe source and theyecording 

provided to Petra taskforce investigators.

31 < At about this time :tito mutter was obviously considered at a very high level within Victoria 

Police Command. However, it was only on 8 January 20W that a final decision was made 

that the Unit cease management of the sources Deactivation occurred on 12 January 2(1® 

with a direptfon thaf all subsequent meetings with Unit members were to be recorded. A 

number o f further contacts did occur and thereeotdings made have been transcribed by the 

Briars taskferee.
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The ■■earrent charges

32. Ou 7 March. 2007 and 26 Nuyetobsr 2008 Date was examined by the: Australian: Crime

CprmMssion C ‘ACC’ *) in respect of the Hodsons murders^ During the hearings he was 

asked questions ebOeffitng:yarioww&crh:.crihtain6d in::&:3 witness statenirirts made by 

Carl Williams. During the hearings he was represented by Ttay Hargraves Mtotadvised 

him not to speak to the source. : :

33. Fbllhwing te ACC hearing, Datespeke to the: source. Thatmonyersatton Was recorded.

Daleinferuntially confirmed the truth of the: Williams’ statements. I have beeninstruoted 

that continuity of the recording is itot an is sue us it was actikatedand deactivated in police 

presence- : :

M> Oil February 2009, Dale was: charged with the murder of Terence Hotbqm A eormnittal in 

respect of that charge commenced with an initial hearing on 9 March 2000, The source 

was listed as a witness and relevant statements provided as part of :the hand-up brief

35. Oh 19 April 2010, during an adjbununent of theDale committal proceedings, Carl

, Mlliains was- murdered at Barwmi gaol. Carl Williams was to give: evi dence in the

committal and linked Dale to 'Rodney Collins, the person contracted by William®: to 

undertake the: Hodsons murder tm behalf of Dale. : :

3d, On 2S January 2011 Dale was ahargedby Det Sun Sgt Boris Buick of Victoria polled with 

various:charges arising ftom the evidence given by him to the ACC. B is those matters 

.............. which giwrisg to the cun'cnt ptobhedihgs, : Once again the sourceiwasflistod: w a witness.....

ih respect of that: prosecution and relsvaht statements ptovidecL These: confirmed the 

recordiugand that th© source was not acting as Dale’s lawyer at the time the recording: was 

made. : :
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Pre* trial discovery.

37* The question of pre-trial discovery of documents fa the: current proceeding: was adjourned 

until 6 October 1011, teeueritly that hearing has been vacated. This followed M 

affangemant whereby the defence solicitors to bwrefoaspd bpmun undertakiug:inrespeet 

of documents provided to them pursuant to tfemtirdef subpoena and iati agreement that the 

prosecutfoh would, provide any notes of further cofaactjbetww investigators »d fad 

source: (subject ::to:publfe interest cWtes) since the murder committal ended,

38. Howeven fa addition to other matters fite murder stibpbeiia also sought materials tacluding 

- s*all audio tapes, video 'apes, faformation reports, no tes, transcripts, diary entries, day 

book entries and all other documents (whether fa written, or electronic form) concerning 

teip discussion, interview, debriefing or conversation with, any witness in this 

investigation^

39. The investigation referred to is the murder investigation in respect of the Hodsons.

40. The approach to disclosure taken to the murder subpoena was to. only provide documents 

created by Petra taskforce investigators. A claim of public interest: immunity was made in 

relation to ths broader classes of documents sought and fa partimilar documents created by 

the Unit insofar as they related to the murder investigation The basis: for this decision was 

that that an effective “break barrier® existed prior to any targeting: of the source in respect 

of Dale and in particular fa respect of the Hodson murders. It was to be contended that all 

the documents: held by the Unit were the subject of^pubiic inteiest iniirauuty based oil 

witness security and informer identification.

41. However, at the ttate that the murder committal proceedings were withdrawn, compliance 

with the murder subpoena had not been, completed. Dale’s: solicitor had been told that 

documents: existed/which fell into the category of materials sought set out above but that a
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claim of public interest immunity existed in respect of them, None of these documents had 

been reviewed.

42. It was in this context and having regard to the likelihood of a subpoena in the current 

proceedings which relate to very different charges that a Waited review of foe documents 

held by the Unit has taken place. A similar review was undertaken W fo^pect of documents 

heldbyfhe Wtaessfiratectipn Unit No review of fite:fertatafoforcedocumterts,now 

held by the Driver taskforce, has occurred and X do apt know what If any material pre-’ 

dating the iwolvement Of the Unit exists.

43. Whilst Dale’s solicitor has stated that lie is content with the disclosure which has occurred 

In relation to the murder subpoena and will confine^ any request for additional material to 

any communications between the police and the source since the murder uommiital, this 

position may change once the defence appreciate that compliance with the murder 

subpoena was never completed,

The Dale defence

44. Dale’s defence is that at all times that he was speaking to the source it was on an occasion 

Which attracted legal professional privilege, Legal ftofessfonal privilege is now codified 

in s.li § and 119 of the Evidence Act: MOS, S. 117 of the Act defines client to include “a 

person er body who engages a lawyer to provide legal services or who employs a lawyer 

(including under a contract of service).” The source demes that Dale was ever a client and

. says that only a personal relatfonship existed between them,

45. Furthermore^ foe circumstances of foerecording itself and thefact that Hargraves acted for 

Dale during the ACC hearings strongly suggest that there was no engagement of the source 

as a lawyer to provide legal services such as would give rise the the requisite relatfonship, 

feather, the recording suggests that the disclosure which occurred was not as required by
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fee Act and at common law, *slbr the dominant of the lawyer<,.. providing legal

advice to the: client** or for“ the dominant purpose o f the client being provided with 

professional legal services relating to an Australian or overseas proceeding (including a 

proceeding hefetofec Court) or an. anticipated or pending Atiferalian or overseas 

pmceedfegs in which theeliept is prmy be, pr was or (night: Iws beerg apartyf’

46. However, it is clear that fee sforeak. ban’ier” referred. did above not wine into existence

. until .about: IS months after the source wasfitet targeted in respect of Dale, Furthermore.

feat targeting was specifically in relation to fee murder of fee Uofepps.

47, It might be contended that the instmetion given by handlers to the sottotoat the time of the 

initial targetings loaves ope© fee contention by fee defence that the totality of the: dealings 

between Dafe and the source attract a claim of legal professional privilege. The instruction 

given was that “any meeting was to be in business hours and consistent wife professional 

contact. ” Whilst such a constmetion is likely to fail, in the context: of the current 

proceedings it cannot be dismissed out of hand. ft: rethams an issue which it is open to the 

defence ip explore..

Release of the material

4§. In my view some limited disctosiife of material ftom the UhitMay be required, in 

particular the initial instruction anti any infermation reports or other materials concerning 

that initial lashing, The date, on which the instructions were given would also need to be 

disclosed. At the very least the matter will need to be considered by ths prosecutor to 

determine whether redacted copies of the mleyant docutnents should be.provided to the 

. defence as a matter of fairness,

49, The appropriateness of making thismaterial available can. be tested in a number of ways. 

:First* it might be asked whether the defence lteM :a tegitimate forensic .purpose fe obtaining
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: access to such a dooumeht, In my vi ew the answerhas to be yes, based bath on thfe content :

: of ths dootmienl itself and also the implicati ons for the’ source’s credit insofar :>s it is said :

: thatnplrelatfonship : of lawyer and client existed, ::::::

501 Secondly; even if public mterest immunity was claimed in respect of the document, the :

: issue remains whether its difofosufemigM be accessary so as assist mestabfi&ing thsi :

: innoeence of the defendant. A Magistrate or Judge may weppt that It should be released :

: despiieihe feet that it would cumpmrmseinforther identification. : : : :

511 A number of other consideration also arise in the content of the impending cohimittel * :

: (afia the absence of disclosure^ th® source may be induced to provide inaccurate or even :

: false evidence based, pa th® :“break barrier” scenario and a content ion that there was 1

: no targeting of Dale prior to the involvement of Petra taskforce investigators; : :

: (b) in the event of foe:source being: asked questions about the first contact with Dale in :

: respect of the murder investigation a claim of public interest immunity will need to :

: be made. This will have the effect of con firming in the minds of interested persons :

: that the source was an infomw at: a time prior to the creation of the fietia taskforce :

: (e)Fnrthefinore5 any public interest imrmwlty claim would; have to be made on the basis :

: of infornw identification and witaegs scetirity which, if inadepubliely, woulddefeat 1

: the purpose of making the claim, The Magistrate would have to be provided with :

: confidential material in support of the claim:. fiitch material would have to set out the :

: erreuastuncus in which the source was registered and: thereafter deployed: not only in :

: respect of Dale but: also, potentially, in respect of other persons who were clients:. :

: (d)Howeven disclosure of &e material relating to the targeting of Dale, will confirm . :

: that as at February 2007 the source was providing assistawe to: the Unit:. : :

52.: The source is not a participant in any witness protection: program. Victoria police have not
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been able to persuade the town to enter

result/I have been instructed that if idtetofM as a long-

ttompolfce source the: safety risks ferithe: source will beseytiyiw,

53, A fcrther complfertCto is the : pfofessfohal rolesource. Once identified as 

acthi as an infotther from hebnipry: 200Wt is likely &Btte Wtott Wil psps® to obtatn 

dttltottt® in relation to ail ateridtolmgs bqiwe® thstpbteb:: and the splitoe on the basts 

that it will shorn that the source wp: pruyidtog lpg41 ttOW adviee to other targets at

the same time ns informatiott was being provided tofoallee, This would form the basis M a 

credit attack as well as bolstering the pmppsitipn that the recorded eonversatfon with Dale 

was man occasion which attracted legal ptofessibnal privilege.

5C If tile rote of the source were to be tolly exposedtherefe also a possibility that persons 

sudh as Mattel, whb Was convicted in absentia in March 2006, Wpld: peek to chaltepge 

their convictions an the basis that it was infofopedy obtained. It is difficult to: pf edict haw 

such an issue might be raised or played cut but'there m ight be w attempt to raise the issue 

in a venue such, as the- Court of Appeal . It might alsg haveta collateral effect in relation to 

the torrent sentencing of Mattel for drug Wfficking ©ffimbto after he Bed th® jurisdiction.

Reeammendatien®;

55, I suggest- drat these issues be raised with 'Senior manBWWt withto Wtorla Mice &r 

«^hto consideration in the centext ©ffhe'Cuwent committal which is dug to commence in 

November: 2011 - I suggest that urg^ht co nsideration b® : given to providing a copy of the 

mittant fog entries to the prosecutor for thepurpese of detominiftg what if any :&cfosnm 

is requited in the interests of faitoete. This mayitequite relevant information reports or 

members diary entries to also be obtained and rewwtof
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56. If there are any questions arising out of this advice I will be happy to advise further or 

discuss these in conference should that be required.

Gerard J. Maguire, 
Winneke Chambers,
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